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State  of  New  York 


IN     SE^NATK 

January  30,  1917 


Sixty-first  Annual  Report  of  the  Thomas  Indian 
School 


To  the  Honorable,  ike  Legislature  of  the  State  of  New  York: 

In  compliance  with  the  statute,  the  undersigned,  the  Board  of 
Managers  of  the  Thomas  Indian  School  of  Iroquois,  N,  Y.,  beg  to 
submit  their  report  for  the  fiscal  year  ending  June  30,  1916, 

Inasmuch  as  five  of  the  undersigned  members  were  only  ap- 
pointed to  serve  on  this  hoard  in  May,  we  do  not  feel  we  are  in  a 
position  to  make  a  detailed  report,  but  would  refer  you  to  the  re- 
port of  the  superintendent  attached  hereto.  This  leather  with 
its  auxiliary  reports  gives  to  quite  an  extent  the  present  condition 
of  the  school,  and  also  what  is  desired  of  the  coming  legislature. 

With  these  we  also  transmit  the  Treasurer's  Report,  and  the  re- 
port of  the  Attending  Physician. 

Respectfully  submitted, 

WILLIAM  S.  LAWTON,  President, 

HERMAN  W.  JOHNSON,  M.  D.,  Secretary, 

JOSEPHINE  M.  SISSON, 

WILLIAM  F.  WOODWARD, 

WALTER  S.  KENNEDY, 

WILLIAM  HATCH, 

GRANT  MT.  PLEASANT. 
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REPORT  OF  SUPERINTENDENT 


To  the  Board  of  Managers,  Thomas  Indian  School: 

In  compliance  with  the  statute,  I  present  you  herewith  my  re- 
port as  superintendent  for  the  year  ending  June  30,  1916, 

The  beginning  of  the  fisal  year  having  been  changed  from  Oc- 
tober 1  to  July  1,  this  report  only  covers  a  period  of  nine  months. 
On  October  1,  1915,  the  population  of  the  institution  was  176, 
99  girls  and  77  boys.  On  June  30,  1916,  our  population  was  198, 
107  girls  and  91  hoys,  the  average  population  for  the  nine  months 
being  195.214.  This  large  average  is  due  to  the  fact  that  this 
period  did  not  include  our  two  months'  vacation,  when  many  of  our 
pupils  either  return  to  their  homes  or  go  out  to  service' 

With  a  very  few  exceptions  the  personnel  of  the  school  has  re- 
mained the  same.  Miss  Alta  J.  Alden,  a  helpful  and  efficient  em- 
ployee for  nearly  nine  years,  resigned  her  position  as  stenographer 
and  storekeeper  to  take  effect  December  1,  and  on  December  8,  was 
married  to  Mr.  Albert  Cross  of  Dewittville,  N,  Y.  Our  loss  was  his 
gain.  Hiss  Helen  M.  O'Connor  of  Albany,  14".  Y.,  was  chosen  from 
the  civil  service  list  to  fill  the  position  made  vacant  by  the  resigna- 
tion of  Miss  Alden. 

Our  school  has  been  running  along  very  much  the  same  as  in. 
the  previous  year,  except  that  we  were  obliged  to  abandon  our 
Domestic  Science  department  this  year  on  account  of  our  teacher 
not  returning  to  us  as  we  had  expected  her  to  do.  This  was  a 
disappointment  to  ue,  for  at  that  time  we  were  not  in  a  position  to 
secure  from  the  civil  service  list  a  domestic  science  teacher.  I  con- 
sider this  branch  of  our  schciol  work  one  of  the  most  important 
ones  and  I  feel  very  anxious  to  give  every  girl  enrolled  here  an  op- 
portunity to  graduate  in  the  Domestic  Science  department  of  our 
school.  I  trust  we  will  be  able  to  resume  this  branch  of  work  when 
school  opens  on  September  1,  and  before  many  years  I  hope  we 
"Will  be  able  to  add  to  our  currieiihim  a  well  regulated  course  in 
Agriculture  for  our  boys, 
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The  results  of  our  regents'  examinations  were  very  satisfactory 
this  year.  Ten  completed  our  course,  besides  many  others  passing 
in  the  different  subjects  they  were  permitted  to  try.  The  standard 
for  graduation,  adopted  by  this  institution  is  the  State  Rents' 
Preliminary  Examination.  Any  pupil  holding  a  regents'  premili- 
nary  certificate  is  entitled  to  enter  any  high  school  in  the  State 
without  further  examination. 

Of  the  ten  in  onr  graduating  class  this  year,  Louise  Tallchief, 
Lottie  Bissell,  Avis  Sundown,  Elliott  Tallchief,  expect  to  further 
their  education  by  entering  Haskell  Institute  at  Lawrence,  Kan- 
sas. Winifred  Printup,  I>ennis  Button,  Henry  Rockwell,  Ulysses 
Johnson,  are  planning  on  entering  the  United  States  Indian  School 
at  Carlisle  Pa.  The  other  two,  Nettie  Skye  and  Martha  Green, 
have  not  yet  decided  just  what  they  will  do. 

It  has  been  our  custom  for  several  years  to  give  our  graduating 
class  an  automobile  ride  and  picnic.  This  class  enjoyed  a  very 
pleasant  day  by  going  through  the  botanical  gardens  in  Buffalo  and 
from  Buffalo  to  East  Aurora,  spending  considerable  time  at  the 
Roycroft. 

We  have  had  more  applications  for  the  admission  of  children  to 
the  institution  this  year  than  eveo*  before,  having  130  applications 
on  £le  at  the  present  tima  The  Indian  people  are  realizing  more 
and  more  each  year  the  value  of  a  practical  education  and  they  are 
also  realizing  the  opportunity  given  here  for  their  children  to  re- 
ceive such  an  education.  This,  I  think  accounts  for  the  steady 
increase  each  year  in  applications.  One  of  the  hardest  tasks  I  have 
to  perform  is  to  tell  a  parent  or  guardian  who  is  anxious  to  have 
their  child  receive  the  advantages  of  this  school,  that  our  quarters 
are  all  full,  we  cannot  take  theon.  You  can  very  readily  understand 
that  with  such  a  long  waiting  list  this  has  to  be  done  frequently. 
I  trust  the  coming  legislature  will  grant  us  an  appropriation  for  a 
new  dormitory  building,  thus  enlarging  the  capacity,  of  the  insti- 
tution. 

The  following  appropriations,  with  explanations  as  to  their 
needs,  are  desired  of  the  coming  legislature: 
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ApPBOPBLATIONS 

Personal  Service 

Expended       Bequested 
Oct.  1, 1915,  to         for 
Sept.  30,  1916     1917-18 

Personal  service $23,717  19     $30,620  00 

This  increase  in  the  amount  requested  for  1917-18  over  the 
amount  expended  for  1915-16  is  to  provide  for  requests  made 
to  the  Salary  Classification  Commission  for  a  few  increases 
in  salaries  and  the  addition  of  an  agricultural  teacter.  Tbe 
amount  requested  also  covers  the  maximum  rate  allowed  for 
each  position,  for  underthe  present  system,  where  the  salary 
for  each  position  is  specified  in.  the  appropriation,  it  is  neces- 
sary to  provide  for  the  amount  to  which  each  incumbent  might 
be  entitled,  although  in  many  instances  the  full  amount  will 
not  be  expended.  We  have  also  made  this  request  to  cover 
an  emergency  fund  of  $1,000,  for  under  tbe  present  system 
no  resource  is  provided  for  the  employment  of  extra  labor  in 
case  of  emergency  or  no  provision  is  made  for  the  employ- 
ment of  a  person  to  perform  the  duties  of  an  employee  in- 
jured in  service  and  entitled  to  his  or  her  regular  compensa- 
tion. 

Deficiency 

Personal  Service $285  00 

The  salary  appropriated  for  four  positions  for  1916-17  was 
at  the  rate  then  paid  the  incumbents  and  no  allowance  was 
made  for  the  rate  to  which  they  would  be  entitled  this  year  on 
account  of  time  service. 

MAiNTENAjjcr;  AXD  Operatio^j 

Expended      Requested 
Oct.  1,19 15,  to         for 
Sept.  30,  1916     1917-lS 

Food    $7,191  60       $8,000  00 

The  amount  of  $0,500  appropriated  for  1916-17  is  insuffi- 
cient and  a  deficiency  appropriation  of  $1,500  is  needed  to 
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carry  ub  through  the  year.  This  increase  ia  necessary  on  ac^ 
count  of  a  little  larger  population  than  formerly  and  the  in- 
crease in  the  price  of  food  stuffs. 

Fuel,  light,  power  and  water $4,335  79       $5,000  00 

The  amount  of  $4,200  appropriated  for  1916-17  is  insuffi- 
cient and  a  deficiency  appropriation  of  $500  has  been  asked 
for.  This  is  due  principally  to  the  increase  in  the  contract 
price  of  coal. 

Printing  and  advertising $3  18  $100  00 

Equipment $6,793  86       $7,500  00 

On  account  of  a  misunderstanding  as  to  where  various  items 
were  to  be  classified,  the  appropriation  asked  for  1916-17  was 
insufficient  and  a  deficiency  appropriation  of  $1,700  has  been 
requested.  An  increase  is  also  necessary  on  account  of  the 
general  rise  in  prices. 

Supplies   $4,146  73       $5,000  00 

The  amount  of  $5,000  was  appropriated  for  1916-17  and 
the  appropriation  for  1917-18  should  not  be  less  on  account  of 
the  rise  in  prices  of  nearly  all  articles  of  supplies. 

Materials $1,262  44  $1,500  00 

Traveling  expenses 552  68  500  00 

Communication 672  31  750  00 

Fixed  charges  and  contributions 531  00  720  00 

General  plant  service 1,680  11  1,600  00 

Rents 367  50  500  00 

Contingencies   1,000  00 

If  in  future  the  maintenance  appropriations  are  to  be  di- 
vided, as  under  the  present  budget  system,  for  institutions 
of  this  sort,  where  the  inmates  are  dependent  upon  appropria- 
tions for  food,  clothing  and  other  necessities,  it  is  necessary 
that  the  allowance  be  liberal  to  provide  for  unexpected  in- 
creases in  expenditures.  It  is  impossible  to  estimate  very 
closely  and  in  detail,  the  expenses  maintaining  an  institution, 
for  they  will  necessarily  vary  from  year  to  year.  For  instance, 
quite  a  large  portion  of  onr  food  Bupplies  are  home  products 
j        and  as  the  last  two  seasons  have  been  unfavorable  to  many 
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crops,  there  ia  a  consequent  shortage  in  home  product  food 
supplies  and  an  increase  in  the  amount  "^'hich  it  ia  necessary 
to  purchase. 

If  the  appropriation  is  granted  in  a  lump  sum,  as  was  done 
previous  to  last  year,  the  amount  remaining  from  those  divi- 
sions which  do  not  require  the  full  amount  estimated  can  be 
used  for  thoae  divisions  where  the  necessary  expenditures  ex- 
ceed t^e  estimated  requirements  and  the  institution  can  then 
be  maintained  on  a  smaller  appropriation  than  is  required  un- 
der the  present  system. 

Deficiexcy 

Food $1,500  00 

A  deficiency  appropriation  is  necessary  under  this  division 
of  maintenance  on  account  of  a  little  larger  population  than 
formerly,  the  increase  in  the  price  of  food  stuffs  and  a  short- 
age in  home  product  food  supplies. 

Fuel,  light,  power  and  water $500  00 

A  deficiency  appropriation  is  needed  under  this  division 
on  account  of  the  increase  in  the  contract  price  of  coal. 

Equipment $1,700  00 

We  find  that  various  articles  which  we  have  classed  under 
divisions  are  to  be  classed  nnder  equipment.  We  did  not, 
therefore,  include  enough  under  this  division  in  making  up 
our  list  of  requests  for  1916-17.  Our  estimate  was  also  insuf- 
ficient on  account  of  the  general  rise  in  prices, 

COKSTHTICTIOK  ASD  IIePAIRS 

For  kindergarten  building  with  connecting  conduit .  $fiO,000  00 
The  institution  at  present  is  overcrowded  and  wc  have  over 
150  applicants  waiting  to  be  admitted.  In  this  building  we 
wish  to  care  for  from  forty  to  fifty  children  of  kindergarten 
age,  furnishing  them  with  sleeping  apartments,  dining  room, 
kitchen,  living  room,  school  room  and  providing  the  necessary 
apartments  for  caretakers. 
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For  work  done  by  contract  or  upon  estimate  for  the 
purchase  of  material  and  the  employment 
of  labor  in  addition  to  that  regularly  ap- 
propriated for  elsewhere,  for  repairs  to 
buildings  and  to  equipment $1,000  00 

This  amount  ie  intended  to  cover  repairs  to  ice  house,  re- 
pairs to  pinery,  painting,  papering,  repairs  to  roofs  and  ma- 
sonry and  general  repairs  to  building  and  equipment. 
For  industrial  building  with  connecting  conduit. . .      $50,000  00 

The  present  facilities  for  industrial  work  are  very  limited 
and  we  are  unable  to  do  much  in  this  line  except  in  carpentry. 
For  this  work  we  are  using  an  old  building  which  is  in  a  very 
dilapidated  condition  and  not  sufficient  in  size.  We  wish  to 
broaden  the  industrial  training  along  various  lines  to  include 
agriculture,  blacksmithing,  plumbing,  steam  fitting,  etc. 

■ReAPP  HOPBIATION 

Xew  ice  house,  dairy  room  and  cold  storage $7,500  00 

We  have  been  endeavoring  to  get  this  work  done  under  con- 
tract but  find  that  the  appropriation  is  not  sufficient  to  permit 
ns  to  do  so.  We  are  now  planning  to  have  the  work  done  by 
the  institution  but  we  will  not  be  able  to  begin  the  work  before 
spring  and  will  not  have  time  to  complete  it  before  the  appro- 
priation lapses. 

After  asking  the  legislature  several  years  for  an  appropriation  to 
repair  the  corridors  connecting  the  different  buildings,  the  first 
corridors  having  been  built  out  of  old  material  taken  from  the  old 
bnildings,  the  1914  legislature  gave  us  $5,000  to  use  as  far  as  it 
woiild  go  for  this  wwk.  It  was  impossible  to  let  this  work  by  con- 
tract, the  amount  of  the  appropriation  being  too  small  to  complete 
the  work,  so  I  decided  to  take  some  of  our  regular  employees,  se- 
cure some  extra  help  and  see  bow  far  we  could  make  this  appropria- 
tion go.  I  took  Mr.  Brennan,  the  principal  of  our  school,  from 
hia  r^alar  work  and  put  him  in  charge.  The  result  was  certainly 
gratifying,  for  we  only  had  to  ask  the  1916  legislature  for  $1,000 
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more  to  finish  the  corridors.  They  add  greatly  to  the  looks  of  the 
institution,  besides  elminating  the  constant  fear  we  have  had  for 
some  time  of  some  one  falling  through,  and  perhaps  breaking  a  leg 
or  otherwise  injuring  themselves. 

As  this  experiment  worked  out  so  satisfactorily,  we  decided  to 
see  what  we  could  do  with  our  two  small  appropriations  of  $2,500 
each  that  bad  been  given  us  by  the  1914  and  1916  legislatures  for 
an  addition  to  our  dairy  bam.  These  sums  were  not  sufficient 
to  let  this  work  by  contract,  so  on  May  1,  we  started  upon  that 
work.  I  feel  confident  wa  will  be  able  to  complete  this  addition 
within  the  amount  of  these  appropriations  by  using  some  of  our 
employees  as  we  did  on  the  corridors.  The  great  objection  to 
using  our  regular  employees  on  special  fund  work  is  that,  of  a 
necessity,  our  regular  work  has  to  suffer,  for  our  force  is  not  large 
enough  to  keep  things  up  as  they  should  be,  even  if  they  spend 
all  of  their  time  at  their  regular  duties. 

On  Thanksgiving  eve  a  fitting  exercise  was  given  by  the  pupils 
and  on  the  following  day,  oiRcers,  employees,  and  pupils  enjoyed 
our  Thanksgiving  dinner  together  as  usual,  in  the  main  dining 
room.  The  tables  were  arranged  artistically  and  the  decorations 
were  appropriate  for  the  occasion.  The  following  menu  was 
served :  Boast  turkey  with  stuffing,  mashed  potatoes,  gravy,  tur- 
nips, celery,  fruit  salad,  cramberries,  pickled  peaches,  bread,  but- 
ter, pumpkin  pie,  cheese,  coffee. 

The  pupils  helping  with  the  Christmas  cantata  rendered  their 
parts  in  a  very  pleasing  manner.  The  usual  number  of  gifts,  nuts, 
candies,  and  oranges  were  purchased  for  the  pupils  and  all  seemed 
to  he  very  happy.  On  Christmas  day  every  one  partook  of  a  roast 
turkey  dinner  and  on  New  Year's  day  all  enjoyed  a  chicken  pic 
dinner. 

One  evening  during  holiday  week  we  were  delightfully  enteT^ 
tained  by  Miss  Mable  Powers  of  East  Aurora.  Hor  readings  were 
in  keeping  with  the  season  of  the  year. 

Mr.  Henry  R.  Howland,  who  was  associated  with  this  institu- 
tion for  sixteen  years,  serving  as  president  of  our  board,  gave  us 
a  very  instnictive  and  entertaining  lecture  on  Abraham  Lincoln, 
February  12.    We  all  enjoyed  having  him  with  us  again. 
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Many  people  from  the  reservation  and  Versailles  enjoyed  with 
us  on  March  28  the  "  Kitchen  Band  "  of  Gowanda,  X.  Y.  Their 
program  was  interesting  and  amusing,  their  instruments  were 
unique,  and  every  one  proved  herself  an  artist  along  her  line. 

The  cantata  rendered  by  the  pupils  on  the  evening  of  Easter 
Sunday  was  enjoyed  not  only  by  the  people  here,  but  by  many  from 
the  reservation.  It  is  our  endeavor  to  observe  all  holidays  in  a 
manner  fitting  the  occasion. 

The  following  is  the  program  rendered  on  closing  week : 

Program 
Sunday,  June  25,  3 :30  p.  m Baccalaureate  Sermon 

Rev.  J.  Emory  Fisber. 

Monday,  June  20,  7 :30  p.  m Musical 

Tuesday,  June  27 Picnic  for  Graduates 

"Wednesday,  June  28,  7 :30  p.  m Operetta 

Given  by  Fifty  Pupils. 
Friday,  June  30,  7:45  p.  m Closing  Exercises 

The  baccalaureate  sermon  was  inspiring  and  contained  excellent 
advice  to  the  class.  All  enjoyed  it  and,  I  trust  will  be  made  better 
for  the  instruction  and  advice  contained  in  it. 

The  musieal  given  on  June  26  was  emjoyed  by  many  of  the  par- 
ents and  friends  of  our  pupils.    The  following  is  the  program : 

Program 

Piano  Duet — "  Charge  of  the  Uhlans" Bohm 

N'ettie  Skye,  Irene  Williams. 
Two  Part  Choruses  (a)  "  I  Would  That  My  Xiove  " .  .  Mendelssohn 

(b)  "  Beautiful  Moonlight " Olover 

Girls'  Voices. 

Piano  Solo — "  Cooing  Doves  " Peine 

Avis  Sundown. 

Piano  Solo — "  Tales  of  Hoffman  " Offenbach 

Elizabeth  Snyder 

Clarinet  Solo — "  Hear  Me  Norma  " Bellini 

Elmer  Jacobs. 
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Unison  Chorus — "A  Rose  Song  " Parker 

Girls'  Voices. 

Piano  Solo — "  Moonlight  on  the  Waves  " Vemer 

Edith  Loft 

Piano  Solo — "  Naricussus  " Kevin 

Pauline  Lay. 

Vocal  Solo—"  Folka  de  Concert " Andrews 

Louise  Tallchief. 

Vocal  Solo — "  Sailing  " .' Veazia 

Vocal  Solo — "Ave  Maria  " Gounod 

Barney  Jacobs. 

Piano  Solo — "  In  Dreamland  " Yemer 

Nettie  Skye. 

Piano  Duet—"  Zampa  Overture  "' ,,  .Herald 

Pauline  Lay,  Louise  Tallchief. 

It  has  heen  out  custom  for  several  years,  when  the  weather  would 
permit,  to  hold  our  closing  exercises  on  the  lawn,  owing  to  our  hall 
not  being  large  enough  to  accommodate  the  people  who  wish  to  at^ 
tend.  As  the  weather  was  so  uncertain  at  this  time,  raining  nearly 
every  day,  we  hardly  knew  how  to  plan,  hut  finally  decided  the  best 
way  out  of  our  dilemma  was  to  procure  a  tent,  and  our  last  two 
evening's  entertainments  were  enjoyed  very  much  under  tie  tent 
where  everybody  was  made  comfortable. 

The  operetta,  given  by  fifty  of  our  pupils  on  Wednesday  even- 
ing certainly  reflected  great  -credit  upon  the  teachers  who  had  it  in 
chai^,  as  well  as  the  pupils.  It  was  enjoyed  by  a  large  numher 
from  the  reservation  as  well  as  from  the  surrounding  towns.  On 
Friday  evening,  June  30,  the  following  program  was  rendered: 

Program 

March — "  Director  " Lay's  Seneca  Band 

Invocation Rev.  R.  H.  Fairhnm 

Piano  Duet — "  Galop  Caprice" Ruisell 

Nettie  Skye,  Avis  Sundown." 

Kindergarten  Exercisa IJttle  Farmers 

Clarinet  Solo. Selected 

Elmer  Jacobs. 
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Chorus — "  Song  of  Spring  " Pearson 

Violin  Solo — "  Eljsium  " Spaulding 

Bamey  Jacobs. 

May  Pole  Drill Eight  Girls 

Overture — "  Silver  Bell  " Lay's  Seneca  Band 

Addreoa Rev.  John  N.  Steel 

Selection — "  National  Aira" Lay's  Seneca  Band 

Presentation  of  Diplomas Rev.  J.  Emory  Fisher 

Benediction. Rev.  Filmor©  Jackson 

Many  words  of  encouragement  and  advice  were  given  our  class 
by  Rev.  John  N.  Steel,  of  Syracuse,  N.  T.,  in  his  inspiring  and 
instructive  address.  Mr.  Steel  during  his  different  visits  to  tlie 
reservation  won  the  hearts  of  the  people  here  at  the  institution  as 
well  as  the  people  on  the  reservation  and  we  were  all  delightd  to 
Lave  him  with  ua  again. 

The  music  furnished  by  Lay's  Seneca  band  from  year  to  year 
is  always  enjoyed,  and  I  wish  to  express  my  sincere  thanks  to  them 
in  helping  to  make  our  closing  night  enjoyable.  I  also  want  to 
thank  one  and  all  for  generous  donations  of  papere,  mf^azines, 
clothing,  Christmas  packages,  etc.  These  all  mean  much  to  the 
pupils. 

I  wish  to  take  this  opportunity  to  thank  officers,  teachers  and 
employees  for  the  loyalty,  ooK)peration  and  assistance  they  have 
given  me.  They  have  been  devoted  and  faithful  in  their  duties 
and  have  contributed  much  toward  the  prosperity  of  the  institution. 

Respectfully  submitted, 

EMILY  P.  LINCOLN, 

Superintendeid. 

SCHOOL  DEPARTMENT 

To  Mrs.  Emily  P.  Lincoln,  Superintendent: 

I  submit  herewith  my  report  for  the  school  department  for  the 
year  ending  June  80,  1916. 

The  enrollment  in  the  various  grades  during  the  past  year  was 
as  follows: 
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Kindergarten 


Milton  Abrams,  - 
LeKoy  Gratee, 
Harrj'  Green, 
'\\'il3on  Jacobs, 
Thomas  Jacobs, 
Luman  Jackson, 
William  Jones, 
LeRoy  Jones, 
Glenny  Jimerson, 
Foster  Jonathon, 
Herbert  Jobn, 
Angus  Chubb, 
Angus  Lflzore, 


Isaac  Jacobs, 
Clifford  John, 
Wilbert  Bigtree, 
Kenneth  George, 
Thelma  Bissell, 
A!ta  Button, 
Flora  Jimerson, 
Jjena  Jimerson, 
Cvnthia  Jimerson, 
Evelyn  John, 
Armena  Scott, 
Bessie  Shongo, 
Rubv  White. 


Elon  Bennett, 
Clifford  Bowen, 
Leo  Cooper, 
I^ester  Eala, 
Floyd  John, 
Xathan  Jones, 
Ernest  Jonathon, 
William  Tierce, 


Ethel  Biasell, 
Kattie  Bissell, 
"Hattie  Cusick, 
Iva  Jackeon. 
Bertha  Lee, 
Doris  Pierce, 
Ophelia  White, 
Edna  May  White. 


Delos  Beckman, 
Chester  Bred, 
Nelson  Chew, 
Stanley  George, 
William  Harris, 
Oscar  Hess, 
Jlitchell  Luke, 
Elon  Logan, 
Victnr  Pierce, 


Gilbert  Peters, 
Lucy  Abrams, 
Mamie  Jackson, 
Agnes  Jones, 
Elsie  Jimerson, 
Eunice  Lay, 
Gwendolyn  Pierce, 
ifitchell  Jacobs, 
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"Willie  Abrams, 
Irving  Biasell, 
Charles  Bissell, 
Archie  Bowen, 
I'eter  Crow, 
Paul  Dean, 
Cephas  Hill, 
Alton  Joe, 
Jlitehel]  JackBon', 
Sylvester  Sundown, 
Geneva  Bowen, 
Keva  Cooper, 
Viola  Cusick, 
Aleta  Chew, 


Lillian  Huff, 
Elizabeth  Harris, 
Evangeline  Halftown, 
Margaret  John, 
Bessie  Jones, 
Delphine  Pierce, 
Rhea  Pierce, 
Doris  Parker, 
Marj'  TarbeU, 
It^  Tallchief, 
Mary  Titus, 
Ethel  White, 
Anna  Sundown, 
Elsie  Sundown. 


Fourth  Grade 


Clifford  George, 
Edward  Jackson, 
Eaymond  John, 
Archie  Logan, 
Ernest  Lee, 
Belmont  Loft, 
Kelson  Kinham, 
Jabez  Pierce, 
Jerome  Skye, 
Stanley  Eeles, 
Stanley  Huff, 


Hattie  Complanter, 
Irene  Cusick, 
Dorothy  Harris, 
ilarjorie  Jacobs, 
ilyrtle  Jones, 
Rose  Lee, 
Iva  Reuben, 
Sarah  Tarbell, 
Edith  Tallchief, 
Tx)retta  Titus. 


Cora  Abrams. 
Josephine  Bred, 
Louise  Bissell, 
Leona  Button, 
Jerry  Cooper, 
Elsie  Grouse, 


Fifth  Grade 

Effie  Luke, 
Maxwell  I^y, 
Thomas  MacUmber, 
ifary  ilosas, 
Electa  Xcphew, 
Carrie  Philips, 
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William  Ground, 
Gilbert  Halftown, 
Stewart  Huff, 
Peryl  JolmaoQ, 
Mary  Halftown, 
Eurt  .Timer son, 
Edna  Jones, 
Alyce  Kennedy, 
Harriet  Lay, 


Warren  Pierce, 
Edna  Parker, 
Geraldine  Sundown, 
Franklin  Senaca, 
Jacob  Sbongo, 
Agnea  Snyder, 
Xoab  Twognns, 
Lawrence  Williams. 


Gertrude  Armstrong, 
Joseph  Bissell, 
iJIaude  Bennett, 
Amy  Blackchief, 
Betsey  Carpenter, 
Victor  Doxtator, 
Amelia  Dowdy, 
Andrew  Francis, 
Fidelia  Ground, 
Lydia  Harria, 
Hilton  Hemhawk, 
Herman  Jones, 
Ethelyn  Joe, 
Bula  Jacobs, 


Flossie  Kettle, 
Mabel  Kettle, 
Mabel  Lee, 
Xellie  Lee, 
Augustus  Moses, 
Izora  Parker, 
Myra  Pierce, 
Nora  Sandy, 
Boland  Sundown, 
Hazel  Sbongo, 
Eva  Twogiina, 
Percy  White, 
Elean  Webatcr. 


Seventh  Grade 


Ely  Ground, 
Elmer  Jacobs, 
Bennison  Moees, 
Henry  Pierce, 
Torrence  Bedeye, 
Herman  Shongo, 
Alice  Garlow, 
Clarinda  Jackson, 
Viola  Jones, 
Lucy  Kennedy, 
Emeline  I^ewis, 


Edith  Loft, 
Beulah  Parker, 
Mildred  Parker, 
Ida  Patterson, 
Minna  Patterson, 
Elsie  Pierce, 
Letha  Shongo, 
Elizabeth  Snyder, 
^lalphena  Tbompsoo, 
Pauline  Wan  die. 
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Eighth  Grade 


Dennis  Button,  llartha  Green, 

Barney  Jacobs,  Pauline  Lay, 

Ulysses  Johnson,  Jessie  Pierce, 

Amos  Jones,  ■'.Vinifred  Prir.tup, 

Newman  La  Porte,  Nettie  Skye, 

Emery  ililler,  EJsie  Spring, 

Henry  Rockwell,  Avie  Sundown, 

Elliot  Tallchief,  Louise  Tallchief. 

Nelson  Twogims,  Lucy  Thompson, 

Lottie  Bissell,  Irene  'Williams. 
Lorenza  Biillis, 

The  work  progressed  very  well  .along  the  usual  lines  of  activity. 
Ten  completed  our  literary  course  and  were  graduated  last  June. 

The  music  work  proved  interesting  throughout  the  year,  and  the 
musical  programs  rendered  during  our  closing  week  last  spring 
were  very  gratifying.  All  pupils  received  instruction  in  the  theory 
of  music  and  the  following  pupils  received  instrumental  lessons. 


Flossie  Kittle, 
Bula  Jacobs, 
Geraldine  Sundown, 
Maud  Bennett, 
Ethelyn  Joe, 


Alice  Garlow, 
Elsie  Spring, 
Avis  Sundown, 
Lottie  Bissell, 
I-ouise  Bissell, 
Harriet  Lay, 
Edith  Loft, 
Louise  Tallchief, 
Elaa  Pierce, 
Irene  Williams, 
Lorenza  Bullis, 


Organ  Pupils 

Viola  Jones, 
Alyee  Kennedy, 
Mary  iNfoses, 
Nellie  Lee, 
Nora  Sandy. 

Piano  PupHa 

'Fidelia  Ground, 
Pauline  Jimerjon, 
Elizabeth  Snyder, 
Mildred  Parker, 
,  ,     Martha  Greene, 

T.«tha  Shongo, 
Lucy  Kennedy, 
Clarinda  Jackson, 
Nina  Patterson, 
Nettie  Skve. 
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I  regret  to  report  that  for  lack  of  a  teacher  the  domestic  science 
vi'k  was  fiist-fiDtiDncd  for  the  vear, 

X  great  deal  was  accomplished  in  the  sewing  classes,  not  only 
in  'eacbing  the  girls  to  sew.  hut  famishing  the  institotion  \ritli  the 
prodncts  of  the  classes.  In  the  junior  class  considerable  embroid- 
ery work  and  crocheting  was  also  done. 

Usual  interest  was  manifested  in  the  weaving  work.  During 
the  last  part  of  the  term  all  the  Tth  and  Sth  grade  girls  received 
iRstraction  in  weaving.  During  the  year  64  rugs  were  woven, 
valned  at  from  «1.00  to  $5.00  each. 

I  wish  to  thank  you  as  siiperintendCTit  and  all  the  teachers  for 
support  and  co-operation  during  the  past  year. 

Respectfully  submitted, 
(Signed)    JOHX  C.  BRE>'XAX. 

Prij.cip'tl. 

MATRON'S  REPORT. 

To  Mrs,  EmUi)  F.  Lincoln,  Superintendent: 

It  has  been  a  great  disappointment  to  me  that  we  were  not  able 
to  continue  our  domestic  science  course,  for  I  feel  it  is  very  im- 
portant that  every  girl  should  know  how  to  sew  and  cook.  Oxir 
girls  take  to  this  branch  in  our  course  aud  I  sincerely  hope  we  will 
be  able  to  resume  this  work  at  the  beginning  of  the  next  school 
year. 

The  following  is  a  list  of  articles  manufactured  in  the  past  nine 
months  by  the  two  seamstresses  and  pupils: 

Aprons,  gin^am 8^ 

Aprons,  fancy •  1 

Aprons,  milkman's 2 

Bibs 36 

Caps,  hospital C 

Covers,  corset 32 

Covers,  dresser 18 

Covers,   mattress 24- 

Costumes 72 

Onrtains,  pair 22 

Curtains,  cupboard,  pair 4. 
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Doilies  with  crocheted  edge 11 

Drawers,  pair ._. . .  12S 

Dresses,  blue 132 

Dresfiee,  crepe. 2 

Dresses,  light IOC 

Dresses,  white  for  graduates 6 

Dresses,  wool 23 

Jackets,  blue. 42 

Lace,  crocheted,  yards 70 

Napkins,   sanitary 35 

Napkins,  table,  dozen 12 

Night  dresses 62 

Night  shirts 104 

Pillow  cases,  pair 271 

Pillow  cases,  fancy,  pair 1 

Pants,  cotton,  pair 41 

Pants,  wool,  pair 69 

Shirts,   dark 70 

Shirts,  light 50 

Suspenders,  pair. 32 

Suita,  milking. 4 

Strainers 9 

Sheets   177 

Sheets,  hemstitched 1 

Towels,  dish 86 

Towels,  fancy 3 

Towels,  hand 225 

Towels,  hnck 146 

Table  cloths,  red 24 

Table  cloths,  white 7 

Underskirts   26 

"Cnderwaists   68 

Waists,  blue ■ 79 

"Waists,  white 20 

Eespectfnlly  submitted, 

HALI.A  WELLS, 

Matron. 
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TRADE  SCHOOL 
To  Mrs.  EmUy  P.  Lincoln,  Superintendeni  : 

Owing  to  the  institution  doing  so  much  work  under  special  ap- 
propriation my  pupils  have  had  considerable  more  experience  this 
jear  on  work  connected  with  building,  cement  and  repair  work 
and  not  eo  mudi  with  the  making  of  new  furniture  as  some  previ- 
ous years.  I  feel  that  this  work  has  been  valuable  to  the  boys  and 
that  thej  are' deserving  of  credit  for  the  waj  in  which  they  have 
taken  hold  of  all  the  different  kinds  of  work  during  this  school 
period. 

I  have  had  eleven  pupils  in  my  classes  and  the  following  list  is 
what  has  been  accomplished : 
40  kindergarten  chairs,  oak. 
'    1  filing  casa 

1  comet  case. 

1  trombone  case. 

2  wheels  (engine  room). 

1  dozen  egg  cratea  (poultry  farm). 

5  crosses,  18  x  21. 

6  window  frames  for  cow  bam. 

3  door  frames  for  cow  bam. 

2  sub  jams  for  doors. 

12  pitched  sub  jams  for  windows. 

1  box  (engine  room). 

20  feet  picket  fence  and  posts. 

2  large  kitchen  cabinets. 
1  inlaid  checker  table. 

stairs  for  boys'  building. 
16  window  frames  and  sash. 
150  lineal  feet  of  moulding. 
160  lineal  feot  frames  for  cement  moulding. 
1  wood  screw  form  for  steps. 

1  comer  shelf  for  cottage. 

2  hydrant  boxes. 
1  case. 

4  broom  racks. 

1  filing  case  (108  pigeon  holes,  4  x  4). 
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1  office  desk  and  chair  (engine  room). 

2  laiuidiy  trays  with  wheels. 
4  Magazine  racks. 

3  taboarefB. 

1  ladies'  desk. 
15  picture  frames. 
1  Iihrai7  table  for  administration  building. 
1  Hbraiy  table  with  drawer. 

Bespectf  ullj  submitted, 

(Signed)     ANTON  F.  LORENZE, 

Instructor  in  Carpentry. 

REPORT  OF  THE  STEWARD 

To  Mrs.  Emily  P.  Lincoln,  Superintendent: 

I  submit  to  jou  herewith  m;  report  for  the  nine  months  ending 

June  30,  1916. 

Total  value  of  real  estate  June  30,  1916 $301,667  82 

As  the  Thomas  Indian  School  is  situated  on 
the  Cattaraugus  Indian  Reservation,  the  farm 
land  has  no  market  value,  but  this  is  included 
at  the  relative  value  of  farm  land  in  the  adjoin- 
ing territory. 

Total  value  of  personal  property  June  30,  1916. . .        31,204  96 


Total  value  of  institution  property $282,872  78 


Xumber  of  acres  of  land  owned  by  institution. . . .  100 

Number  of  acres  of  land  rented 120 

Number  of  acres  of  land  occupied  by  buildings 23 


Fabh  aitd  Gabdem 

Number  of  acres  of  land  in  garden 10 

Niimber  of  acres  of  land  in  orchard,  vineyard  and 

borrieB '            7 

^Number  of  aores  of  land  in  potatoes 12 
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Number  of  acres  of  land  in  meadow 38 

Number  of  acres  of  land  in  pasture. 43 

Number  of  acres  of  land  in  field  crops 87 

Total  number  of  acres  devoted  to  farm  purposes  19i> 


Garden 

Debit 

Cost  of  seed,  fertilizer,  implements  and  labor $277  73 

Value  of  home  product  seed  and  fertilizer 60  2S 

Total   $338  01 


Credit 

Horseradish,   87  pounds $3  48 

Lettuce,  122  pounds 6  lO 

Onions,  green,  1,670  pounds 33  *0 

!Radishee,  tops  on,  69  pounds 1   73 

Khubarb,  1,183  pounds 23  66 

Total  $68  37 

I»B8 $269  64- 

Fktjit 

Debit 
Cost   of  stock,    spraying  materials,    labor,    imple^ 

menta,   etc $132  20 

Credit 

Strawberries,  412  quarts $32  96 

Loss $99   33 
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Potatoes 

Dehit 
C^ost  of  seed,   spraying  material,  implements  and 

labor   $327  43 

Value  of  home  product  manuie 300  00 

$627  43 
Credit 
Xone  harvested 9  00 

Loss $627  43 

Field  CRors 

Debit  I 
Cost  of  seed,  fertilizer,  rent  of  land,  implemente  and 

labor   $1,415  01 

Value  of  home  product  seed  and  fertilizer 957  88 

Total   .' $2,372  89 

Credit 

Alfalfa,  green,  2  tons $17  00 

Ice,  310  tons 310  00 

Total  $327  00 

Loss $2,045  89 

Daiby 

DeUi 

Feed  purchased $355  43 

Field  crops,  home  product 1,102  55 

Veterinary  services 12  25 

Labor 375  00 
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Farmmg  unplements 12  00 

Kent  of  paature '.  75  00 

$1,932  23 

Inventory  of  stock  October  1,  1915 1,835  00 

Total  ' $3,767  23 

Credit 

Cream,  1,203  3-4  quarts $300  94 

Milk,  8,281  quarts 351  94 

Butter,  2,404  pounds 752  58 

Buttermilk,   4,811   quarts 96  22 

Milk,  skimmed,  33,770  quarts 676  40 

Beef,  2,516  pounds 305  94 

Stock  sold 10  00 

Hides  sold 37  28 

Value  of  manure 762  60 

Services 1  50 

$3,294  30 

Inventory  of  stock  Juno  30,  1916 1,665  00 

Total  $4,959  30 

Profit .■ »1,192  07 

Average  number  of  cows  milked  during  nine  months  $19  48 

Average  production  per  cow  (lbs.) 5249 . 4 


Swine 

Debit 

Feed  purchased $35  SS 

Field  crops,  home  product 280  38 

Veterinary  services 5  24 
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Labor 100  00 

Implements 10  00 


$431  00 
Inventory  of  stock  October  1, 1915 427  00 


Total «858  00 


Credit 

Pork,  3,744  pounds $374  40 

Value  of  manure 96  88 

Servicea 1  00 


$472  28 
Inventory  of  stock  June  30,  1916 594  00 


Total $1,01 


Profit $208  23 


POULTKY 

Debit 

Eggs  used  for  hatching,  144  7-1^  dozen $43  38 

iFeed  purchased 224  88 

Field  crops,  home  product 204  34 

labor 175  00 

ImpTements  and  supplies 20  66 


Inventory  of  stock  October  1,  lf)15 922  00 


Total  $1,590  26 

Credit 

Stock  sold $1  00 

Eggs,  2,486  7-12  dozen 745  98 
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Fowls,  dressed,  196  1-2  pouuds 31  44 

Chickens,  dreesed,  507  pounds 101  40 

Value  of  manure.'. 90  00 

$»69  S2 

Inventory  of  stock  June  30,  1916 1,083  50 

Total   $:i,053  3-2 


Profit W:63  06 


On  account  of  the  period  covered  by  tMa  report,  there  is  a  con- 
siderable loss  shown  in  the  products  of  the  farm,  except  under  the 
different  divisions  of  farm  stock.  The  greater  part  of  the  year's 
expenses  are  incurred  during  this  period,  but  not  many  credits 
are  shown  as  only  a  few  crops  have  yet  been  harvested. 

Respectfully  submitted, 

IDAL.  BUNX, 

Stewa  rd. 

REPORT  OF  THE  FARMER 

To  Mrs.  Emily  P.  Jjvncoln,  Superintendent: 

Aside  from  doing  the  r^ular  farm  work  during  the  last  nine 
months,  the  teams  have  helped  out  considerably  with  the  extra 
work  being  done  by  the  institution  under  special  appropriations. 
I  want  to  say  here  that  I  am  very  much  pleased  with  the  prospect 
of  our  having  the  long  needed  and  long  talked  of  addition  to  the 
dairy  ham.  If  the  work  continues  to  progress  as  rapidly  as  it 
has  the  last  two  months  it  will  not  he  long  before  this  addition  is 


In  addition  to  the  institution  farm,  we  are  working  about  120 
acres  of  rented  land.  If  weather  conditions  are  at  all  favorable, 
I  feel  sure  we  will  have  satisfactory  results  from  our  crops  this 
year.  The  average  number  of  cows  milked  during  this  nine 
months'  period  is  about  twenty. 
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The  followmg  is  an  inventory  of  tbe  stock  on  hand  June  30, 
1915: 
11  work  lioneB $2,020  00 

5  driving  horses 535  00 

3  colts 360  00 

20  cows 1,200  00 

6  lirafera 240  OO* 

5  calves 125  00 

1  bull   100  00 

4  breed  sows 100  00 

1  boar 30  00 

40  Bboats 425  00 

13  piga  39  00 

Respectfully  Bubmitted, 

CARL  DANKERT, 

Farmer. 

REPORT   OF  EMILY  P.   LINCOLN,  TREASURER,   FOR 
THE  YEAR  ENDING  JUNE  30.  1916 

Receipts 

Cash  on  band  July  1,  1916 $438  39 

Koceived  from  Comptroller 40,300  00 

iliscellaneous  receipts 109  57 


$40,847  i 


Disburaementa 

Wages  and  labor $18,381  71 

Provisions 5,814  36 

General  supplies 1,344  11 

ClothiDg    2,524  29 

Fuel  and  light 3,796  77 

Hospital  and  medical  supplies 29  63 

Transportation  and  traveling  expenses 14  11 

Parm  and  garden 2,866  31 

Ordinary  repairs  and  shops 1,565  20 
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Furniture  and  fumishiogs 1,549  69 

Miacellaneous   2,249  24 

Lawna,   roads,  grounda 93  53- 

Remittance  to  Stat©  treasurer 109  57 

$40,328  52 

Cash  on  hand  June  30,  1916 519  44 

$40,847  9ti 

Per  capita  cost  of  maintenance $205,988 

STATEMENT  OF  ATTENDANCE  FOR  A  NINE  MONTHS- 
PERIOD  ENDING  JUNE  30,  1916 

dumber  of  pupils  enrolled  in  institution  October  1, 

1915    176 

Number  of  pupils  admitted  during  the  nine  months  30- 
Number    of    pupils    discharged    during    the   nine 

months 8 

Number  of  pupils  died  during  the  nine  months ....  O 

Number  of  pupils  in  institution  June  30,  1916 ....  198 
Average  population  for  the  nine  months  ending 

June  30,  1916 195.244 


REPORT  OF  ATTENDING  PHYSICIAN 

To  the  Board  of  Mcmagera: 

I  b^  to  submit  herewith,  my  report  Rs  attending  physician,  for 
the  part  of  the  fiscal  rear  beginning  October  1,  1915,  and  ending 
June  30,  1916. 

The  following  is  a  list  of  diseases  and  injuries  which  hare  been 
under  treatment  during  the  above  stated  time: 

Abscess 2    Peterygiura S 

Anaemia 2     Kheumatism,   acute 1 

Boils 1     Ringworm 1 

Conjunctivita   4     Scabies ^ 
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CoBtnsion,  foot, 1     Tonsillitia 1 

Dyspepsia,  acute 4     Tuberculosis  of  lungs 1 

Eczema 2     Tuberculosis  of  glands 4 

Erysipelas 1      Ulcer  of  cornea 1 

Fracture,  forearm 1     Wound,  arm 1 

SCTnia 3      Wound,  leg. 1 

Impetigo 4     Wound,  scalp 2 

Inflammation  mid.  ear 3     Wound,  finger 1 

Inftneiza 33     Wound,  thumb. 1 

Pneomonia ^ 

An  excellent  sanitary  condition  has  been  maintained  tbrougli- 
out  the  institution.  There  is  one  feature,  however,  connected  with 
the  physical  welfare  of  the  pupils,  to  which  I  particularly  desire 
to  call  your  attention.  This  is  the  over-crowding  of  the  buildings. 
These  structures  were  designed  for  the  occupant^  of  160  pupils, 
the  present  population  is  200,  necessitating  the  non-observance  of 
the  law  requiring  the  provision  of  600  feet  of  air  spaoe  in  the 
dormitories,  for  each  individual,  and  adding  greatly  to  the  danger 
of  infection,  if  conununicable  disease  should  occur. 

The  demand  from  the  various  reservations  of  the  state,  for  the 
care  and  education  of  their  indigent  Indian  children  is  insistent 
and  urgent.  If  this  demand  is  to  be  met  here  it  can  only  be  done 
hy  the  erection  of  an  additional  building,  I  trust  that  this  may  be- 
speedily. 

Very  respectfully, 

(Signed)     A.  D.  LAKE, 

Attending  Physician. 

CATALOG  OF  CHILDREN  WITH  THEIR  NATIONAL- 
ITY AND  THE  RESERVATION  FROM  WHICH  EACH 
CAME 

Alleghany  Reseevation 
FemtUea  NationaUty 

Bowen,  Geneva Seneca 

Cooper,  Beva Seneca 

Halftown,  Mary Seneca 

Halftown,  Evangeline Seneca 

Harris,  Dorothy Caynga 
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Harris,  Elizabeth Cayuga 

Jackson,  Clarinda Seneca 

Jimeeon,  Cynthia Seneca 

Jimeson,  Lena Seneca 

Jimeson,  Hora  Marie Seneca 

Jones,  Bessie. Seneca 

Lee>  Mabel Seneca 

Lee,  Nellie Seneca 

Lee,  Eoaa Seneca 

-Lee,  Bertha Seneca 

Lewis,  Emeline Seneca 

Moses,  Mary Seneca 

Shongo,  Hazel Seneca 

Shongo,  Letha Seneca 

Synder,  Agnea Seneca 

Snydar,  Elizebeth Seneca 

Titus,  Loretta Seneca 

Titus,  Mary Seneca 

Wandle,  Paulino Seneca 

White,  Ethel Onondaga 

Males  Nationalit}/ 

Bowen,  Archibald Seneca 

Bowen,  Clifford Seneca 

Cooper,   Leo Seneca 

Gates,  Le  Eoy Seneca 

Halftown,  Gilbert Seneca 

Harris,  William Cayuga 

Henhawk,  Hilton Seneca 

Huff,  Stanlej' Seneca 

JimePson,  Burt Seneca 

Jiraeeon,  Gleeny  T Seneca 

Jobn,  Floyd Seneca 

Jones,  Le  Roy Seneca 

Lee,  Earnest Seneca 

Pierce,  Victor Seneca 

Shongo,  Herman Seneca 

Shongo,  Jacob Seneca 
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Cattaealqus  Resebvatios 
Females  NaUonaliiy 

Abrams,  Lucy Seneca 

Armstrong,   Gertrude Seneca 

Beuneitt,  Maud Seneca 

Bullia,  Lorenza Seneca 

Button,  Alta Seneca 

Button,  Leona Seneca 

Complanter,  Hattie Seneca 

Grouse,  Elsie Seneca 

T>owdj,  Amelia Seneca 

Green,   Martha Seneca 

Harris,  Lydia Seneca 

Huflf,  Lillian Seneca 

Jackson,  Ivy Seneca 

-Tactson,  Mamie Seneca 

Joe,  Etheljn Seneca 

John  Evelyn Seneca 

John,  Margaret Seneca 

Kennedy,  Alyce Seneca 

Kennedy,  Lucy Seneca 

Kettle,  Flossie Seneca 

Kettle,  ifabel Seneca 

Lay,  Eunice Seneca 

Lay,  Harriet Cayuga 

Lay,   Pauline Cayuga 

Luke,  Effa Seneca 

Nephew,  Fleeta Seneca 

Parker,  Doris Seneca 

Parker,  Edna Seneca 

Philips,  Carrie Cayuga 

Pierce,  Delphine Seneca 

Pierce,  GrTPandolyn Seneca 

Pierce,  Elsa Cayuga 

Printup,  Viola Onondaga 

Printup,  Winifred Seneca 

Sandy,  Nora Seneca 

Scott,  Armena .  Seneca 

Shongo,  Bessie .Seneoa, 
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TaUchief,  Edith Tuacarora 

Tallchief,  Iva Tnscairora 

TaUchief,  Louiae Seneca 

Thompson,  X'Ucj Seneca 

ThompBon,  MaMna Seneca 

Twoguns,  Eva Senecs 

Whit^  Ruby Seneca 

White,  Edna  May Seneca 

Males  Nationaiitif 

Bennett,  Elon Seneca 

Bullia,  Jacob Seneca 

Button,  Dennis Seneca 

Cooper,  Jerriet Seneca 

Crow,  Peter Seneca 

Doxtader,  Victor Seneca 

Eels,   Lester Seneca 

Eels,  Stanley Seneca 

Green,  Harrj' Seneca 

Hnff,  Steward Seneca 

Jackson,  Luman Seneca 

Joe,  Atlas  Alton Seneca 

John,  Clifford Seneca 

John,  Herbert Seneca 

John,  Raymond Seneca 

Lay,  Maxwell Cayuga 

Luke,   Mitchell Seneca 

Pierce,  Henry Seneca 

Pierce,  Jabes Seneca 

Pierce,  Warren Seneca 

Pierce,  William -  . . .  .Seneca 

Redeye,  Torrence Seneca 

Printiip,  Edward Onondaga 

Seneca,  Franklin Seneca 

TaUchief,  Elliott Seneca 

Twoguns,  Nelson Seneca 

Tweguns,  Noah Seneca 

White,  Percy Seneca: 
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OSEIDA  ReBEEVATION 

Maiea  Nalionalitt/ 

MHUbt,  Emery Oneida 

Sookwell,  Henry St.  Eegid 

Omondaoa  Resebvatiom 
Females  Nationality 

Bred  Josephine Oneida 

•  C!ole,  Mable St.  E^a 

Jacobs,  Bula Onondaga 

Jacobs,  Marjorie Onondaga 

Jones,  Agnee St.  K^s 

Jones,  Edna St.  Regis 

Loft,  Edith Mohawk 

Males  Naiiomiliii/ 

Beckman,  Delosa Onondoga 

Bread,  Cheater Oneida 

Oeorge,  Clifford Seneca 

<}eorge,  Stanley Seneca 

Geoi^,  Kenneth  LeEoy Onondaga 

Jacobs,  Barney Cayuga 

Jacobs,  Elmer Caynga 

Jacobs,  Thomas Onondaga 

Jacobs,  Wilson St.  Regis 

Johnson,  Perl Onondaga 

Johnson,  Ulysses Onondaga 

Jones,  Amos St,  Regis 

La  Forte,  Newman St.  Regis 

Loft,  Belmont Mohawk 

Logan,  Elin Onondaga 

Logan,  Archie Onondaga 

Ninham,  Nelson Oneida 

Webster,  Elean Onondaga 

St.   ReOIB  REaERVATlOK 

Females  Nationality 

Tarbell,  Mary   St.  Regis 

Tarbell,  Sara  St  Regis 
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Males  Natwnaliijf 

Eigtree,  Hilbert St.  Regis 

Chubb,  Angufl St.  Regi» 

Dean,  Paul St.  Regis 

Francis,  Andrew St.  Regis 

Jackson,  Edward St,  R^is 

Jackaon,  Hitdiell St.  Regis 

Jacob,  Isaac St.  Regis 

Jacob,  Mitchell St.  Regis  ■ 

Lazor,  Angus St.  Re^s 

ilcCtunber,  Thomas St.  Regis 

To:ja WANDA  Reseevation 
Females  NatwnalUy 

Abrams,  Cora Seneca 

Slackchief ,  Amy Seneca 

Carpenter,  Betsey Seneca 

Ground,  Fidelia Seneca 

Jimerson,  Elsie Seneca 

Jones,  Myrtle Seneca 

Jone9,  Viola Seneca 

Parker,   Bula Seneca 

Parker,  Mildred Seneca 

Parker,  Izora Seneca 

Reuben,  Iva Seneca 

Skye,  Nettie Seneca 

Spring,  Elsie • Tonawanda 

Sundown,  Anna Seneca 

Sundown,  Avis Seneca 

Sundown,  Elsie Seneca 

Sundown,  Geraldine Seneca 

White.  Sophelia Seneca 

Males  Nationality 

Abrams,  William Seneca 

Abrams,  Milton Seneca 

Ground,  Ely Seneca 

Ground,  William Seneca 
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Sill,  Cephas Seneca 

Jonathon,  Earnest Seneca 

Jonathon,  Foster Seneca 

Jones,  Herman Seneca 

iMoses,  Benison Seneca 

Aloses,  Augnstus Soneea 

Peters,  Gilbert Seneca 

Sije,  Jerome Seneca 

Sundown,  Roland Seneca 

Sundown,  Sylvester Seneca 

TnscAKORA  Resebtatioh 
Females  Natiomlitt/ 

Bissell,  Ethel Mohawk 

"Bissell,  Hattie Tuscarora 

Bissell,  Lottie Mohawk 

Bissell,  Louise Mohawk 

Bissell,  Thelma Mohawk 

Chew,  letft Seneca 

Cnsick,  Irene Tuscarora 

Ciisick,  Viola Tuscarora 

Garlow,  Alice Onondaga 

Patterson,  Mina Tusfsarora 

Patterson,  Ida Tuscarora 

Thompson,  Hattie Tuscarorii 

Williams,  Irene Tuscarora 

Males  Nationdliiy 

Bissell,   Charles Tuscarora 

Bissell,   Irving Mohawk 

Bissell,  Joseph Tuscarori 

Chew,  Nelson , Seneca 

Hess,  Oscar Mohawk 

Jones,  Nathan Tuscarora 

Jones,  "William .tMScarora 

William,  Lawrence .■.■•■  .-"^^o^a-"^ 
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STATE   CUSTODIAL   ASYLUM   FOR   FEEBLE-MINDED 
WOMEN 

Meubers  of  the  Board  of  Mahaoebs 

Q«tijid©  A.  MosB Kocheator 

M'ariaa  P.  Burton Bocheater 

Sarah  F.  S.  Annstrong Penn  Yan 

Frank  L.  Waldorf €lyd« 

Nicholas  L.  HoDonald Newark 

Albert  W.  Beaven Rochester 

James  A.  Randall Syracuse 

Officbbs  of  the  Boakd  of  Manaqers 

Albert  W.  Beaven President 

James  A.  Randall Secretary 

Nidiolag  L.  McDonald Treasurer 

ReBiDEMT  Opficebs 

Dr.  Eliian  A.  Nevin Superintendent 

Edwin  T.  Dunn Steward-Storekeeper 

Dr.  Anna  Wamecke Physician 

Qortmde  M.   Palmer Matron 
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State  of  New  York 


IN    SE^NATB 

Jancabt  29,  1917. 


Thirty-secondj  Annual  Reportj^of.^the  Board  of 
Managers  ot  the  State  Custodial  Asylum  for 
Feeble-Minded  Women,  Newark,  Wayne  Ck>unty, 
N.  Y.,  for  the  nine  months  ending  June  30,  1916 


To  the  Honorable,  the  Legislaiure  of  ihe  State  of  N&ut  York: 

Tlie  Board  of  Managers  of  the  iState  Custodial  ABylmn  for 
Feeble-Minded  Women  at  Newark,  New  York,  respectfully  sub- 
mits berewitii  ita  btiiiubI  report  for  tbe  nine  months  ending  June 
30,  1916,  as  provided  for  by  law. 

l>ue  to  the  chan^g  of  the  time  for  tlie  doeing  of  our  annual 
r^Ktrt,  this  statememt  covers  but  nine  months. 

The  Board  of  Managers  comes  to  the  end  of  the  year,  sub- 
mitting itB  report  with  a  sense  of  deepenii^  appreciation  of  the 
largwess  of  its  ta^k  and  the  greatness  of  its  responsibility. 

On  the  one  hand,  we  feel  more  deeply  tie  eadn«ss  of  the  fact 
that  bhoee  entrusted  to  our  care  have  no  hope  of  any  cure  from  the 
situation  in  whicH  we  find  them.  But,  on  the  other  hand,  we  have 
a  sense  of  great  satisfaction  that  we  can  be  the  re5>resentative8  of 
tlie  State  in  expressing  its  growing  deeite  to  deal  more  fairly  and 
kindly  with  its  folk  wlio  are  in  this  special  ^ce  of  need. 

We  again  express  ouir  ideal  that  we  do  not  want  Newark  to  be 
thought  of  as  an  institution;  we  elirink  from  the  tliougbt  of  peo- 
ple having  to  live  tiieir  lives  where  l^e  actions  about  them  on  the 
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put  of  those  1^  eare  for  dMm,  *n  diotetsd  only  by  profcmional- 
ism.  It  is  the  ambition  of  the  Board  of  Managers  and  the  SNip«^ 
intendent  that  it  shall  be  genuindj  a  'home  for  those  w4io  come, 
and  it  is  our  attempt  tk&t  the  entire  workdnff  force  ^lall  keep  dear^ 
in  all  retationahips,  the  attitude  of  genuine  sympatliy  and  perstmal 
interest 

To  tfaifi  end  it  is  with  a  MDse  of  satififaetion  tliat  we  refer  to  tbe 
growing  effort  to  make  life  interesting  and  livable  for  the  vomffli 
who  come  under  our  care.  The  items  of  amusement ;  the  endeavor 
to  supply  the  women  with  work  tiiat  will  be  interesting  and  will 
keep  their  minds  engaged  and  the  attempt  to  aasoeiate  them  in 
the  relationship  of  play,  work  and  service  are  all  endeavors  to 
make  the  situation  as  normal  as  it  can  possibly  he  under  die 
circUQtstancea. 

Tbe  Board  of  Managers  most  heartily  concurs  with  iha  Super- 
intendent in  the  different  items  of  his  report,  particularly  in  hie 
request  for  enlargement  along  many  Knee.  People  in  our  position 
are  constantly  impressed  witb  the  demand  for  tbe  kind  of  service 
which  this  home  can  rmider.  We  are  convinced  that  tlie  State 
must  iucrease  its  equipment  in  order  to  at  all  adequately  take  care 
of  the  needs  of  this  class  of  folk. 

We  r^ret  the  unfortunate  misunderBtanding  about  the  building 
that  has  prevented  our  having  the  use  of  our  two  nerw  buildings  — 
the  cottage  for  92  inmates  and  the  new  hospital  building,  ^ich 
would  inoreeee  our  capacity  by,  approximately,  two  hundred. 
Because  of  lihig  misunderstanding,  we  shall  not  be  able  to  use  Uie 
buildings  until  the  summer  season  of  1917. 

We  do  not  care  here  to  duplicate  the  report  of  the  Superinten- 
dent, but  place  our  empluuds,  as  does  he,  upon  tbe  need  for  a  build- 
for  women  who  are  delinquent  as  well  as  feebleoninded ;  also  we 
would  underscore  the  application  for  a  field  worker.  'We  believe 
the  State  is  not  approaching  the  problem  frcan  the  ri^t  angle 
when  it  spends  so  mu<di  money  in  custodial  work  and  so  little 
money  in  preventive  work. 

Again  the  Board  expressea  its  attitude  of  continuous  satisfaction 
with  the  work  of  the  Superintendent  and  his  assistants ;  we  feel 
we  have  a  strong  force  in  cwitrol  of  our  work. 

One  change  has  been  made  in  our  Board  of  Managers.  Mrs. 
Fannie  B.  Bigelow  finished  her  tenn  of  office  during  tiiie  year,  and 

L.,.n.,dbyG00ylc 


No.  34]  Y 

we  record  here  the  splendid  part  which  she  had  in  the  work  of  our 
Board,  bringing  to  our  diwuBsions  a  weallh  of  information  and 
social  vision  that  enabled  her  ia  make  large  and  intelligent  con- 
tributiona  to  our  discussions.  We  are  greatly  pleased  with  the 
appointment,  by  ihe  GoTCtmor,  of  Mrs.  Marian  Perrin  Burton  to 
fill  the  vacancy.  Mra.  Burton's  wide  0xperi«ice  and  hiunani- 
tarian  interest,  we  believe,  will  add  much  to  our  councils. 

That  we  may  properly  do  our  work  in  the  fiscal  year  1917-1918, 
and  make  provision  for  doing  the  work  assigned  us  in  a  better 
way  we  ask  the  coming  Le^slature  to  make  the  following 
appropriations : 

1.  Maintenance $181,050  00 

2.  Two  new  boilers 18,000  00 

8.  Additions  and  alterations  to  power  plant ld,650  00 

4.  Now  cottage 52,000  DO 

5.  Laundry  and  equipment 55,000  00 

6.  GreeiAouse 2,500  00 

7.  For  improving  farm  land 1,000  00 

8.  Fir©  alarm  equipmfflit 2,500  00 

9.  Filter  and  water  purification  plant 7,500  00 

10.  Eepaire 15,000,  00 

We  eipreas  again  our  ai^reciation  of  the  kindly  attitude  of 
interest  and  co-operation  on  the  part  of  the  people  of  Newark. 

We  dose  our  report  by  recording  oar  increased  determination 
to  try  to  make  the  time  which  we  are  investing  as  members  of  the 
Board  of  Managers  of  this  InstituCicm,  pay  as  large  dividends  as 
possible  foi"  the  welfare  of  this  section  of  the  State's  wcn-k. 

Respectfully  submitted, 

Albert  W.  Beaven, 

Presideni. 
James  A.  Randali., 

Secretary. 
Nicholas  L.  McDonald, 

Treasurer. 
Frank  L.  Waldokf, 
Gertrude  A.'  Moss, 
Sarah  F.  6.  Armbtboxo, 
Marian  Perrin  Burton.  Oofiolc 
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TREASURER'S  ANNUAL  REPORT 

To  the  Board  of  Managers,  State  Custodial  Asylum,  Newark, 
N.  Y.: 
Ladies  and  Qsntleuen. —  I  berewith  sulniiit  for  your  con- 
sideratioi^  die  Treasurer'a  Annual  finandal  statement  of  general 
and  special  fund  accounts,  at  the  State  Custodial  Asylum,  Newadc, 
N.  Y.,  for  tiie  nine  months  ending  June  30i,  1916 : 

GENERAL  FUND 
Receipts 

Cash  on  hand  October  1,  1915 $4,212  96 

Received  from  Comptroller 107,000  00 

Received  from  miscellaneouB  sales 48  42 

$111,2«1   38 

DiSBUKSEUENTS 

Salaries  and  wages $48,167  04 

Provisions 30,186  29 

General  suppli<«    3,095  21 

Farm  and  garden 997  96 

Clothing '. 4,283  77 

Furniture  and  furnishings 2,592  14 

Transportation  of  inmates 2  40 

Fuel  and  light 15,196  99 

Ordinary  repairs  and  shops 2,919  38 

Medical  supplies   591   13 

Miscellaneous 3,821  70 

Industries 0  00 

Lawns,  roads,  grounds 27  95 

$106,881  96 
Deposited  with  State  Treasurer: 

Miscellaneous  sales 48  42 

$106,930  38 

Cash  on  hand  June  30,  1916 $4,331  00 
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$64,468  Jl 
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■SPEdAXFUND     . 
Beoeipts 
Beceived  from  ■Comptroller : 

Hospital  "  F  "   $30, 

One  cottage  "  E  " , 

EquipuLfmt  for  farm  "  GG  " 

Addition  to  boiler  bouse  "A" , 

Condiuts,  aewer  mains,  etc  "  I  " , 

Employees'  building  "  G  " , 

Canal  piunp  intake  "  H  " 

Boilor  house  and  heating  plant 


DiSBUESEMENTS 

Hospital $3,939  75 

Boiler  bouse  and  beating  plant 240  65 

Oonduits,  sewer  mains,  etc 210  46 

"Canal  pump  intake 66  50 

Hospital 1,325  61 

Conduits,  sewer  mains,  etc 116   10 

Canal  pump  intake 24  50 

One  cottage  5,569  20 

Oonduits,  sewer  mains,  etc 219  16 

Boiler  bouse  and  heating  plant 1   35 

Hospital 10  20 

Conduite,  sewer  nmina,  etc 79  90 

Hospital 422  53 

One  cottage 3,638  85 

One  cottage 355  25 

Hospital -    4,823  75 

Conduits,  sewer  mains,  etc 219  97 

One  oottage 1,360  00 

Oonduits,  sewer  mains,  etc 261  98  . 

Employees'  cottage 507  84 

One  cottage 3,047  85 

HoHpiial 6,115  75 

Conduits,  eewer  mains,  etc 77  00 

One  cottage 2,485  ^    |^. 


10  [Senate 

1916. 

Jan.  4.  Conduits,  sewer  mains,  eto 141  20 

Jan.  4.  One  cottage 3,600  35 

Jan.  la.  Ho^ital 3,554  70 

Jan.  22.  One  cottage 3,462  05 

Feb.          1.  Equipment  for  farm 65  00 

Feb.  2.  Hospital 663  00 

Feb.  9.  Hoepital 2,303  50 

Feb.  9.  Conduits,  sewer  mains,  etc 13000 

Fe*.  26.  One  cottage 1,487  50 

March  15.  One  ooBtage 2,658  46 

March  16.  Hospital 2,239  75 

March  16.  Addition  to  boiler  house 36  60 

March  27.  Hospital 1,839  la 

March  27.  One  eoOag© 83  63 

March  27,  Equipment  for  farm . : 72   50 

April  24.  One  cottage 98  02 

April  24.  One  cottage 1,989  00 

April  29.  Hospital 769  00 

April  29.  One  cottage 1,825  00 

April  29.  Hospital 2,019  84 

June        1.  One  cottage 7  25 

June  30.  Addition  to  boiler  house 53  85 

June  80,  On©  cottage 7  46 

June  30.  Equipment  for  farm 126  70 

June  30.  Employees  building 136  07 

$64,468  71 
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ANNUAL  REPORT  OF  THE  SUPERINTENDENT 

To  the  Board  of  Managers,  State  Custodial  Ast/lmn,  Newark, 
N.  Y.: 

Ladies  and  Oentlemen, —  I  take  pleBSur©  in  submittiag  this 
report  of  the  operations  of  the  iuEttitutiou,  under  your  charge,  for 
the  nine  monrthes  ending  June  30,  1916. 

The  report  covers  only  a  nine  montha'  period  because  of  the 
change,  by  the  last  Legislature,  of  tlie  date  of  the  beginning  of  the 
fiscal  year,  from  October  1st,  to  July  Ist. 

On  October  1, 1915,  our  family  numbered  SS^.  During  the  nine 
mo;iths,  23  were  admitted;  15  were  discharged;  and  there  were 
five  deaths,  leaving  our  number  865  at  die  close  of  the  nine  months, 
June  30,  1916. 

It  will  be  noted  that  our  number  of  admissions  was  small.  This 
was  due  to  the  fact  that  our  number  of  deaths  and  discharges  was 
small.  We  have  no  way  of  providing  available  beds  except  as  our 
women  pass  out  of  ihe  child  hearing  period  and  are  removed  from 
the  in^itution  as  your  r^ulations  require,  or  are  removed  by  death. 
This  does  not  seem  to  be  understood  by  the  Poor  Law  officials  and 
others  interested  in  sending  women  to  ua.  And,  we  receive  fre- 
quently rather  bittor  complaints  because  they  cannot  get  some  per- 
son committed.  This  is  due  to  their  not  understanding  the  situ- 
ation. Tn  an  effort  to  do  our  best  to  meet  the  demand  for  admis- 
sion, we  have  increased  our  capacity  by  sixty-five  beds,  wJthout 
addition  to  our  buildings,  during  the  last  two  years. 

Of  tihe  23  women  admitted,  the  physical  ages  were,  as  follows : 

1  was     15  years  of  age 

2  were  16  years  of  age 

2  were  17  years  of  age 
4  were  18  years  of  age 

1  was     19  years  of  age 
4  were  20  years  of  age 

3  were  21  years  of  ago 

2  were  24  years  of  age 
1  was     25  years  of  age 
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1  was  29  years  of  age 
1  was  30  years  of  age 
1  was     32  years  of  age 

makiiig  the  average  20  y«LTa.    All  were  below  tJtirty  but  two ;  1 6 
were  below  20  years. 

The  examination  on  admiasion  showed  the  mental  agee  to  be : 
1  with  Mental  Age  of     i  years. 

1  with  Hental  Age  of  6^^  yoare. 

3  with  Mental  Age  of    7  years. 

2  with  Mental  Age  of     9  years. 
5  with  Mental  Age  of  9%  years. 

4  witih  Mental  Age  of  10  years. 

1  with  Mental  Age  of  10^  years.  • 

4  with  Mental  Age  of  11  years. 

1  with  Mental  Age  of  11%  years. 

1  with  M^ital  Age  of  12  years, 
making  the  average  mental  age  of  those  admitted  a  little  over  9 
years. 

This  mental  age  means  that  the  examination  ^ows  them  to  have 
the  m^ital  capacities  of  children  of  the  years  indicated.  This  does 
not  mean  in  the  strictly  intelligence  field  only,  but  in  the  field  of 
judgment  and  general  reaction  to  environment. 

Of  the  23  admissions,  nine  were  committed  by  tiie  courts. 
Of  the  15  disdiarged,  nine  had  pasaed  out  of  the  child  bearing 
period,  and  were  removed  by  the  Superintendent*  of  the  Poor  of 
the  counties  from  which  they  had  been  sent  to  our  care.  Five 
were  transferred  to  another  institution  to  make  room  for  more 
urgent  eases.  One  was  discharged  by  a  Judge,  after  a  hearing  on 
a  writ  of  habeas  corpus. 

Of  the  five  deaths,  the  causes  were,  as  follows : 

Pulmonary  Tuberculosis   2 

Tubercular   Peritonitis    1 

Tuberculosis  of  Kidney 1 

Shock  following  a  fall 1 

A  further  analysis  of  the  admissions  for  the  nine  montira  shows 
that  five  were  married  and  had  given  birth  to  three  le^timate  and 
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six  iUegitiinate  obildretL     The  eig>hteeai  single  womeo  had  given 
birth  to  ten  diildrtm,  making  a  total  of  19  children. 

T<he  question  of  the  relation  of  syphilia  to  feeblenundedoees  is 
fpeqoeotly  daacuaeeA  So  Jaet  year,  eerum  from  852  girls  was 
sent  to  the  State  Department  of  Health  for  the  Waseemmn  reac- 
tkflL  Of  the  852,  thirty-five  were  positive,  twenty-four  doubtful, 
and  793  negatdva  In  the  doubtful  caa«e,  a  second  specimen  of 
serum  was  sent  witli  the  final  results,  as  indioated.  Thus  we  get  a 
4  per  cent  positive. 

This  emphasizes  the  need  of  better  laboratory  equipment  and 
faciliti«B  at  the  institution,  that  the  results  may  be  checked  up  by 
examination  of  the  oerebro  spinal  fluid  in  each  case,  and  the  whole 
problem  of  the  oauaative  fectors  of  feeble  mindednees  investigated. 

Of  the  23  admitted,  fourteen  had  led  irregular  sexual  lives,  and 
for  this  r«ason  hod  been  brought  to  the  attention  of  the  community. 
That  id,  because  of  tfaeir  enfeebled  mental  condition,  they  became 
the  victims  of  some  supposedly  normal  minded  men  in  the  com- 
munity. This  emphasizes  the  uTgent  need  of  estcnding  to  these 
weak  ones  the  protection  of  the  institution.  Not  only  that  they 
may  be  protected  but  that  we  may  prevent  other  defectives  being 
bom.  And,  that  we  are  gettii^  a  larger  proportion  of  these 
younger  women  who  have  been  victimized,  demonstrates  that  we 
are  more  nearly  fulfilling  the  purpose  of  the  institution. 

There  is  a  targe  number  of  the  mentally  defective  that  should 
have  the  care  and  protection  of  the  State  Institutions,  and  the 
whole  work  should  be  more  definitely  systematized. 

The  state  should  be  divided  into  districts;  each  distri<;t  having 
an  iitstitaticm  for  all  classes  of  mental  defectives.  The  institution 
beii^  made  up  of  a  central  pknt  for  administration,  the  care  of 
the  t^Idren  and  those  adults  of  lower  grade  needing  much  care, 
and  Ae  Kck.  Then  there  should  be  a  colony  for  the  able  bodied  ' 
aduH  males  where  they  would  produce  the  milk,  butter  and  coarser 
vf^tables,  and  a  coloay  for  the  able-bodied  adult  women  for  rais- 
ing poultry,  and  general  gardening,  the  whole  iinder  one  adminis- 
trative head. 

Eacih  institution  sihould  have  a  properly  equipped  laboratory  for 
iuvestigatiDg  not  only  the  cases  coming  to  it,  but  for  making  a  care- 
ful anrvey  of.  the  whole  district,  cooperatii^  with  the  educational 
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departments,  the  coarta  and  ali  other  aocial'  agendea  in  1^  dis- 
trict. With  proper  help,  the  Medical  Inspectors  of  Sohools,  imder 
that  excellent  provi^on  of  the  education  law  for  tdie  eocaminatdon 
of  school  children,  would  be  enabled  to  detect  the  d^ective  cbil- 
dron,  the  poteolaal  criminals  and  kw  breakers.  With  tlte  advice 
and  assistance  of  this  laboratory,  special  classes  could  be  established 
for  all  defectives  in  the  district  and  their  progress  watebed.  Tfara 
and  thpn  only  could  the  rational  course  for  dealing  with  each  indi- 
viduiU  be  pursued.  Thus. would  each  institution  become  a  moat 
helpful  agency  to  assist  the  district  in  which  it  was  located  to 
polve  its  many  problems  of  poverty,  alcoholism,  delinquency 
tmil  the  many  other  social  irregularities. 

With  the  state  properly  districted  and  an  institution  in  each 
district,  there  should  be  a  central  conjrdinating  body  whose  sole 
work  would  bo  dealing  witli  feeble  mindedness  as  a  state  problcan ; 
he  this  a  commissioner,  a  commission  or  a  bureau  of  some  existing 
agency.  So  that  the  law  should  specify  the  competency  of  its  make 
up. 

Our  institutional  activities  have  been  much  tAie  same  as  in  the 
past.  We  still  foel  it  our  first  duty  to  thoroughly  investigate  l^is 
whole  matter.  And  for  this  purpose  we  are  asking  the  legislatare 
to  piNDvide  us  with  a  First  Assistant  Physician,  to  take  charge  of 
the  laboratory  of  investigation  and  an  Assistant  Physician  to  act 
as  a  Field  Worker,  assisting  the  head  of  the  laboratory  work,  and 
both  co-operating  with  the  Bureau  of  Analysis  and  Investigation 
of  tlio  ^ate  Board  of  Charities. 

Then  we  are  continuing  to  make  the  institution  as  mudi  Hke  a 
home  aa  possible,  by  emphasizing  the  attention  to  the  individual, 
by  n]>ppaliiig  to  tlie  best  that  is  in  eaoh  one,  by  offering  the  oppor- 
tunity for  individual  development,  and  by  providing  as  wide  a 
diversity  of  interests  as  possible. 

Instruction  '"  T>(Mne8fcio  Science  we  carry  on  as  best  we  can, 
but  that  we  may  improve  in  these  branches,  we  are  asking  for  an 
Instructor  in  Domestic  Science, 

The  Department  of  Physicial  Culture  continually  widens  its 
activities.  There  were  400  in  our  classes  and  450  interested  in 
ont-of-iloor  athletics. 
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A  certain  number  are  interested  and  helped  in  the  Tudim^itary 
studies.  I^ere  were  100  in  our  school  department  l^ist  year,  in 
four  grades. 

Music  appeals  to  our  family  very  much.  They  enjoy  the  sing- 
ing And  sii^  wedh  There  were  150  in  the  singing  <daseee.  Tbese 
furnished  choirs  for  the  itoman  Catholic,  Protestant  and  Jewitii 
aerrlces. 

In  our  effort  to  provide  diversity  of  occupataon,  we  bave  insti- 
tuted many  activities  outaide  tlie  regular  domeebic  occupations, 
including  basketry,  rug  weaviiig,  chair  caning,  lace  making, 
embroidery,  cement  work,  and  all  kinds  of  fancy  sewing,  crochet- 
ing, etc  One  hundred  and  forty  were  etnployed  in  tbeee  special 
industries. 

Much  int«'reBt  is  manifested  in  the  care  of  tiie  lawns  and  roads, 
and  in  the  growing  of  vegetables  and  flowers.  Our  Easter  Lily 
display  at  Kaster  time,  wit^  50O  blooms,  was  equal  to  any  in  this 
part  of  the  State.  And  our  gardens  have  fumisihed  freeh  vege- 
tables, wiioh  added  materially  to  our  dietary.  One  hundred  girls 
were  directly  employed  in  the  out-of-door  occupations.  But  tiere 
is  a  danger  that  our  work  in  this  direction  may  be  seriously  cur- 
tailed. Our  greenhouse,  or  progagating  house,  is  very  old  and 
practically  falling  down.  In  fact,  it  ia  in  such  a  bad  state  of  repair 
that  it  cannot  be  repaired.  Our  request  for  a  new  one  was  ignored 
laet  year,  but  we  are  again  urging  a  small  appropriation  for  this 
purpose,  that  our  girls  may  not  be  deprived  of  this  privilege.  For 
without  a  greenhouse,  our  flower  and  vegetable  work  would  be 
practically  reduced  to  nothing. 

For  our  children  of  a  laxger  growth,  much  entertainment  and 
amusement  is  required  to  keep  them  contented.  The  following 
schedule  of  special  entertainments  Is  but  a  part  of  t^e  special 
thii^  done  "  to  while  dull  care  away." 

In  addition,  there  is  during  the  cooler  months,  dancing  on  Mon- 
day and  Thursday  evenings. 

The  entertainments  provided  by  the  girls  themselves  are  show- 
ing much  improvement.  The  Ohristmaa  Cantata,  the  Minstrd 
Show  and  tihe  Easter  Service  deserve  special  mention.  I  doubt 
whether  tli^r  excellence  could  be  excelled  anywhere. 
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List  of  Entertainments 
1915. 
Oct.       14.  Honor  Girla  party;  about  30O  im  attendance.    Apices 
and  Pop-corn  eerved.    Mrs.  Wdls,  Pianist, 
18.  Miss  Hod^  —  Musical  mitertainimeait. 
Bdrthdiaj  Party. 
Nov.      25.  Usual    Thanksgiving  dinner   and  church   services  — 
Visiting  in  afternoon. 

29.  Minstrel  Show  from  town. 

30.  Birthday  Party. 

Dec.  25.  Maee  in  the  morning;  special  mugioal'  program.  1*0 
A.  M.—nlistribution  of  gifts;  1  p.  m. — usual  Cbristmas 
dinner.     Visitation  from  cottages  2 :30  to  4:30. 

26.  Special  Protestant  Services,  with  special'  music  —  at 
3  lOO  p.  M. 

31.  Christmas  Cantata  —  "  The  Search  for  a  King." 

31,  Birthday  Party  in  charge  of  Miss   Palmer    (Sleigh 
Ride 
1916. 
Jan.  1.  Catholic  Service  at  9  a,  m. —  Ohoir  from  town. 

4.  Distribution  of  Badges. 
1 1.  Christmas  Play  "  The  Search  for  a  King  " —  repeated ; 
public  invited ;  about  250  attended. 

21.  Honor  Party  —  325  girls  present     Apples  and  Pop- 
corn served  to  all. 

22.  Birthday  Party. 

Feb.       24.  Masquerade  for  Inmates — (five  piece  Orchestra.) 

27.  Birthday  Party. 

All  girls  went  for  a  Slmgh  Ride, 
March      9.  Entertainment  —  Reader,    Miss    Grace    Sage  —  pre-   ■ 
aeoted  the  play  "  Daddy  Long  L^^s  " —  very  good. 
17.  Minstrel  Slhow  given  by  Inmates  —  100  taking  part. 
30.  Entertainment  —  Ventriloquist. 
Birthday  Party — Sleigh  Ride, 
April        1.  Meeting  of  Thimble  Olube  —  Two  ladies  from  town 
played  and  sang. 

23.  Mass  7 :30  a.  m. —  Special  Music. 

23.  Protestant  Service  at  3  p.  m. —  Special  Music. 
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1916. 
April     23,  Easter  Dinner  —  each  girl  had  two  eggs. 
25.  Easter  Cantata  —  "  The  Lighted  Crow." 
29.  April  Birthday  Party. 
May       10.  Thimble  Club  Wali  (9M  girls)  —  each  aervad  with 
two  sandwidiee. 
13.  May  Birthday  Parfy.. 
29.  May  Day  Exercisee  —  225  in  m«rc^. 
31.  Walk  in  country  for  Honor  Giris. 
Honor  Party  (350  Girk). 
Jane      15.  Moring  Piotnres. 
28.  Birthday  Party. 

That  our  family  is,  in  a  measure,  contented,  we  believe  is  evi- 
denced in  the  fact  that  during  t^e  nine  months  tiiere  were  but 
three  elopements.  These  were  all  returned  after  a  few  hours. 
This,  is  an  institution  with  unlocked  doors,  no  barred  windows, 
and  no  boundary  feq«e,  gives  us,  I  believe,  juBt  cause  for  encoui^ 
■gement. 

l%e  new  cottage  named  "  Bumham  Cottage  "  by  your  Board,  in 
honor  of  tie  memory  of  Ae  Hon.  E.  K,  Bumhain,  formerly  of  tiie 
Board,  is  practically  oompleted.  This  will,  we  thinic,  accommodate 
120  inmates  comfortably. 

The  new  hospital,  with  a  capacity  of  75,  is  also  practically  com- 
pleted. 

Unfortunately,  from  lack  of  a  proper  understanding  of  the  situa- 
tion, the  appropriation  of  $12,000  which  was  to  provide  boilers  for 
heating  these  buildings  and  heaters  for  furnishing  hot  water,  -was 
vetoed.  So  their  opening  will  be  delayed  until  after  the  heating 
season  of  1916-1917. 

An  appropriation  for  additions  and  alterE^ons  to  the  boiler 
house  WES  obtained.  Plans  and  specifications  were  prepared  by 
the  ^StAte  Department  of  ArehitectuTe.  But  so  rapid  was  t^ 
advance  of  prices  in  materials,  that  the  bids  received  after  the  firet 
advertisement  were  much  in  excess  of  the  appropriation.  This 
necessitated  drastsc  revision  of  the  plans  and  the  omission  of 
boilers,  hot  water  heater,  and  many  otber  features  absolutely  neoee- 
sary  to  make  the  boiler  house  plant  meet  the  needs  of  the  Ttietitu- 
tion.    Bids  were  i^^n  received  and  after  much  delay  the  contracts 
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on  ihe  revised  plans  and  specifications  awarded,  and  oonstmction 
is  proceeding.  But  it  will  be  necessary  for  the  next  legislature  to 
provide  the  additional  funds  requested,  to  make  the  boiler  house 
plant  equal  to  our  needs. 

With  appropriations  made  bj  the  last  Legislature,  we  will  be 
able  to  erect  an  Elevated  Water  Tank  and  a  Filtration  Plant,  for 
purifying  the  soft  water  supply. 

In  trying  to  make  over  a  smaller  institiiticm  to  care  for  six  or 
eight  times  the  original-  number  contemplated,  one  must  be 
impressed  witi  the  desirability  of  planning  an  institution  in  the 
beginning  to  meet  the  largest  demands  to  be  made  upon  it.  Tliis 
should  be  definitely  considered,  especially  in  the  w«rk  of  providing 
for  tlie  mentally  defective. 

A  summary  of  out  needs  in  the  way  of  appropriations  follows: 

Personal  service  and  maintainauce $181,050  OO 

This  contemplates  an  increase  in  our  popu- 
lation by  about  200.  The  new  building  will  be 
equipped  and  opened  during  the  closing  months 
of  the  Fiscal  Year,  1916-1917.  Our  expendi- 
tures for  the  three  months  ending  September 
BO,  1916,  were  $30,945.82,  and  this  is  gener- 
ally estimated  as  the  lightest  quarteff  of  the 
year. 

Two  boilers    $18,000  00 

To  complete  the  necessary  equipment  at  the 
boiler  house,  as  outlined  and  recommended  by 
tihe  Stat©  Department  of  Architecture. 

Additions  and  Alterations  to  Power  Plant  — 
including  stokers  for  boilers  and  new  boiler 
fronts ;  and  connections ;  completion  of  lO^nch 
steam,  'header,  etc ;  circulating  pump  and 
motor ;  extension  of  domestic  hot  water  mains ; 

removing  old  boilers,  etc $19,650  00 

New  Cottage $52,000  00 

Thifl  is  much  needed  to  care  for  our  defec- 
tive delinquents.  There  seems  to  be  no  other 
place  in  the  state  provided  for  this  class.  It 
is  impoBsible  for  us  to  properly  care  for  them 
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in  our  pnsent  dormibory  buildingB,  in  wbich 

there  ie  not  on«  single  room.    Not  only  ve  can- 
not properly  care  for  tliem,  but  tiiey  prove  a 

disturbing  element  to  the  whole  institution. 

This  cottage  sbonld  form  the  beginning  of  a 

lai^  colony   building  on   the  more   recently 

acquired  farm  Isnd. 

Laundry  and  equipment   $55,000  OO 

The  urgent  need  for  a  new  laundry  is  patent 

to  erary  one  who  will  visit  our  one  larger 

laundry  of  antiquated  type,  in  the  iToning  room 

of  which  the  mercury  registered   110°   some 

days  thie  summer;  and  tbe  ^x  smalleir  kun- 

driee,  three  of  which  are  located  in  basements, 

and  all  are  poorly  Tentilfirt«d  and  'Mghted. 

Propagating  house  (greenhouse)    $2,500  00 

Our   present  greenhouse  has   rotted   down. 

Without  a  greenhouse,  practically  aU  of  our 

gaiden  and  flower  work  will  be  at  a  stand  still. 

For  improving  farm  property $1,000  00 

We  'have  land  that  we  -might  cultivate  if  it 

were  properly  drained  and  brought  into  a  con- 
dition for  cultivation.    This  wouM  increase  our 

vegetable  production. 

Fire  alarm  equipment $2,500  00 

We  bave  no  general  fire  alarm  system  at  tie 

inatitnUoD,  and  I  think  it  is  patent  to  every  one 

that  such  a  system  is  an  urgent  need  at  any 

institntion. 

Filter  and  water  purification  plant $7,500  00 

Fifteen  thousand  dollars  was  authorized  last 

year  but  only  $7,500  appropriated.     We  will 

need  this  additional  amount  appropriated  this 

year. 

R«pairs $15,000  00 

S(Hne  of  tbe  buildings  are  old  and  need 

ektengive  repairs  that  cannot  be  made  from  the 

maintenance  fund.     Ifncb  painting  is  neces- 
sary to  keep  iJie  buildings  in  propw  condition. 
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I  wi^  to  express  my  appredntion  of  the  helpful  iitterest  of  t^e 
individual  Members  of  the  Board  of  Managers  in  &e  welfare  of 
the  inatitution ;  also  of  the  anistance  rendered  by  the  Tarious  State 
Departments. 

The  Officers  and  Employees  have  been  faitliful  in  die  discharge 
of  their  duties. 

Respectfully  eulnnitted. 

ETHAN  A.  NEVIN, 

Superintendent. 
Newark,  N.  Y.  October  6,  1916. 


Movement  of  Popdlation 

Nnmber  present  October  1,  1915 852 

dumber  admitted  during  last  nine  months 23 

Total  number  cared  for 875 

Number  discharged  during  the  year; 

Past  age 9 

Orders  of   Superintendents   of  Poor   (To  make 

room  for  younger  women) 5 

Writ  of  Habeas  Corpus 1 

16 
Number  died  during  the  year 5 


Number  present  July  1,  1916 855 

Daily  Average  Population 851.77 

Number  of  week's  board  furniahed 33,219.03 

Total  e3q>enditure  for  maintance   $108,053,21 

Weekly  per  capita  cost 3.25 
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Movement  of  the  Population — The  repreaeDtation  from  the 
Beveral  counties  of  the  State  being  aa  follows: 
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AuBtxia 15 

Bohemia 1 

Canada 8 

Denmark 2 

England 4 

France 1 

Germanj- 17 

Hungary 1 

Ireland 9 

Italy 4 

New  Zealand  1 

Norway 1 

North  Dakota 1 

Nova  Sootda 1 

Poland 1 

Russia 19 

Scotland 1 

South  America 1 

Sweden 2 

Switzerland 1 


Oonneetieut 

District  of  Columbia 

Georgia 

IlHnois 

Louisiana 

MaasacbuB^ts 

Michigan 

New  Jersey 

New  York 59' 

Ohio 

Panama 

Pennsylvania ■. .      14 

Vermont 8 

West  Virgina 2 

ITnited  States   (State  not 

pvm) 74 

Unknown 53 


Total. 


855 


AoEs  OF  Those  Pbesent  at  Date 


15  years 2 

16  years 7 

17  years 17 

18  years 22 

19  years 26 

20  j«ar8 31 

21  years 40 

22  years 35 

23  years 36 

24  years ^ 

25  years 39 


27  years 31 

28  years 35 


I  years. , 


30 


30  years 38 

31  years 26 

32  years 33 

33  years 35 

34  years 9i 

35  years 20 

years 28 

30 


37  years 

38  yoars 

39  years 19 

40  years 30 

41  years 29 

42  years 21 

43  years 24 

44  years 16 
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AoES  OK  Those  Pbbbent  at  Date  —  Oontmued 


45  ;>ears. . 

46  jears. , 

47  y«ax9. , 

48  years. . 

49  years. . 

50  years. . 

51  years. , 

52  years. . 


8  53  years 2 

11  54  years 0 

7  56  years 0 

7  56  years .- 0 

6  57  years 1 

9  

3  856 


Fash  and  Gabken  Peoductb 

Asparagus,  387^  pounds,  at  12  cents $46  50 

Beans,  string,  125  pounds,  at  21/2  cents 3  13 

Beets,  45  9/10  buahela,  at  50  cents 22  95 

Cabbage,  3471  pounc^  at  6  oents 20  82 

Carrots,  66  41/50  burfieb,  at  40  cento 26  73 

Cauliflower,  18  pounds,  at  5  cents 90 

Celery,  177  pounds,  at  21/2  cents 4  43 

Celery,  28  pounds,  at  5  oents 1  40 

Chard,  Swiss,  1920  pounds,  at  2  cents 38  40 

Ofaicory,  13  pounds,  at  1  oent 13 

Corn,  38  pounds,  at  1  cent 38 

Cucumbers,  64  pounds,  at  2  cents 1  38 

Lettuce,  153  pounds,  at  7  cents 10  71 

Lettuce,  629  pounds,  at  6  cents 3il  45 

Onions,  19  11/19  bushels,  at  $1 19  58 

Onions,  Green,  5539  pounds,  at  2  cents 110  78 

Parsnips,  5968  pounds,  at  1^^  cents 89  53 

Peppers,  161  pounds,  at  5  cents 8  05 

Radishes,  243  pounds,  at  21/2  cents 6  08 

Rhubarb,  2935  pounds,  at  2  cents 58  70 

Salsify,  613  pounds,  at  3  cents 18  39 

Squadi,  302  pounds,  at  1  cent 2  02 

Tomatoes,  5798  pounds,  at  1  cent 57  98 

Turnips,  10  budaela,  at  60  oents 6  00 

Total $586  32 
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Lord,  30  poundft,  at  11  oente $3  30 

Lard,  194  pounda,  at  10  coits .- 19  40 

Fork,  1162  pounds  at  12  c«ita 139  44 

Pork,  6489  pounds,  at  10  cents 648  90 

Total $811  04 

Fedit  Phoddcts 

AppHfs,  107  1/12  buflhels,  at  25  cents $2«  77 

Apples,  57%  buahels,  at  75  cents 43  31 

Orapee,  122  pounds,  at  2  ix/ata 2  44 

Pears,  15  5/12  buahels,  at  $1 15  42 

Quinces,  46  pounds,  at  2  cents 92 

Strawberries,  977  quarts,  at  8  cents 78  16 

Total $167  02 


Home  Peoducts  of  Canned  Goods,  Etc, 

Fruit,  36  quarts,  at  25  cents $9  00^ 

Mince  meat,  570  pounds,  at  10  cents 57  00 

Soap,  Sand,  495  pounds,  at  3  cents 14  85 

Soap,  soft,  5460  pounds,  at  6  cents 327  60 

Vanilla,  8  gallons,  at  62  cents 4  96 

Wax,  floor,  499  pounds,  at  16  cents 79  84 

Total $493  25 


Aeticles  of  Clothing  Made  in  "A"  Industrial  Room  Fbou 
October  1,  1915  to  June  30,  1916. 

Aprons,  bakery 7 

Aprons,  higih  neck   35 

Aprons,  kitchen   47 

Aprons,  butcher  2 

Aprons,  fine  combing 6 

Aprons,  ChTistmas 82 

Aprons,  laundry 17 
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AproiiB,  string   4S3 

Aprons,  home  supply 39 

Aprons,  nurse's ; 1 

Camiaole 1 

Caps,  babh   106 

Cape,  fflnployees*    108 

CtemiBe 118 

Chemifle,  burial    3 

Coats 17 

Oollare 67 

Cover,  dreeser 86 

Cover,  stand  2 

Cuffs 50 

Costumee,  Qrerfc  (for  entertainroent)    4 

Curtains,  for  spray  bath  5 

Cloth,  bread  5 

Cloti,  meat 2 

Drawers,  cott<Hi    132 

Drawers,  canton 205 

Drawers,  burial 4 

Drawers,  home  supply 8 

Drwsee  .  . 405 

Dreesee,  party 3 

Dresses,  party,  borne  supply 20 

Dressee,  home  supply 69 

Handkerchiefs    1953 

Holders    68 

Kimono,  home  supply 1 

N^ht  gowns 28 

Night  gowns,  burial 8 

Night  gowns,  home  supply  , . . ; 33 

Night  gowns,  hospital   2 

Petticoats 2 

Petticoats,  slips 13 

Petticoats,  home  supply 8 

Play  suits 11 

Pillow  cases,  employees' 9 

Pillow  oases,  inmates'  406 
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Pillow  tickB 14 

Shadw,  window  46 

Sheets,  7/4  brown 564 

Sidrtfl,  Scotch  (for  entertainment) 7 

Scarfs,  Scotch  (for  entertainment) 7 

Suite,  bathing 2 

Tea  straiDOTft   ]  44 

Towels,  bath  91 

Towels,  diA  326 

Towelfl,  individual   541 

Towels,  roMer 13 

IJnderwaiste ISO 

Underwaists,  borne  supply 3 

Vests   275 

Waists  for  skirts   37 


Abticles    of  Clothikq    Made    in    "  C "    Industkial  Room 
October  1,  1915  to  June  30,  1916 

Aprons,  home  supply 66 

Aprons,  private   19 

Booties    104,1 

Bags,  bnxan  — old  material   1255 

Ooats,  winter   20 

Chemise,  home  supply 79' 

Chemise,  private 13 

Collars,    58 

Guffs   50 

Cloths,  table  30 

■Cloths,  wash  (oM  material) 65 

Cloths,  dish  (old  material)   " 143 

Cloths,  tray    25 

Covers,  dreeser 15 

Drawers,  home  supply 84 

Drawers,  private   27 

DreBses,  home  supply 287 

Dresses,  private   96 

Holders,  (old  material)  258 

Hose, 2352 
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KimonoB,  private 4 

MfttB,  table  16 

Napkins,  employees  120 

NapkiDB,  employees  (old  material) 38 

Napkina,  girl's  ...» 600 

Ni^t  gowns,  borne  supply 333 

Ni^t  gowns,  private 52 

Pants,  bome  supply 195 

Pants,  private 6 

Pcittiooats,  private  29 

Sanitaries  (oM  material) 2120 

Sanitary  bands  (oM  material) 890 

Shields,  bed   73 

Skirt  eli[» 27 

S>hawls  bound  with  braid 50 

Ticks,  mattress 31 

Towels,  disb  (old  material) 282 

Underwaists,  home  supply 94 

TTnderwaists,  priTate  3 

Vests,  home  supply . . : 243 

Vests,  private 1 

Waists  for  skirts 77 

Special 

Blouses 7 

Coat,  relined    1 

Dresses,  repaired   16 

Suits,  Christmas  play 5 

Oaps,  Oiristmas  play  scull 4 

Skirt,  masquerade  1 


Suits,  Indian,  for  May  Day 12 

Indian  head  bands,  for  May  Day 12 

Moocasins,  Indian,  for  May  Day 24 

Skirt  slips 8 

Suits,  drill 52 

Belts,  drill,  new 32 

Waists 12 
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Abticlbb  Hade  in  "  £  "  Inddbtbial  Room,  Ootobee  1,  ldl5 
TO  JCHE  30,  1916 

Aprons,  embroidered  3 

Amice  clobhe,  hemstitobed 2 

Baakets -. *. 46 

Baskets,  paper 2 

Baskete,  reed   3 

Bootees,  embroidered,   pairs 2 

Booteee,  crocheted,  pair 1 

Bead  nafJcin  rings 2'7 

Bead  chains 2 

Baby  drees,  embroidered 1 

Button  holes 13 

Bead  bags 3 

Collars  and  cuffs,  embroidered 5 

Curtains,  drawn  work,  pairs 12 

Cushions,  embroidered   3 

Cushion  covers,  cropheted 2 

Caps,  crocheted    100 

Cape,  romade   12 

Centerpieces,  embroidered    11 

Centorpieoes,  drawnworit 3 

Centerpieces,  croes-stitched    2 

Collars,  crodieted    1 

Centerpiece,  hemstitched   1 

Curtain  rings  and  cords,  crocheted , , , 4 

Dresser  scarfs,  drawnwork 8 

Dresser  scarf,  embroidered 2 

Dresser  scarf,  cross-stitcb 1 

Doilies,  embroidered 30 

Doilies,  hematitcihed 13 

Doilies,  croBs-etdtch 4 

Doilies,  crocheted 10 

Doily,  tatting  edge 1 

Doilies,  edge  crocheted 57 

DoiHes,  drawmrork   6 

Dish  cloths,  knitted   2 

Favors 48 
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Flower  holders 6 

Handkerchiefs,  hemstitdied    34 

Handkerchiefs,  .oi^  crocheted 22 

Hood,  crocheted  1 

Jackets,  crocheted 2 

Jardeniers,  reed  3 

Lace,  crocheted,  yards 48^ 

Lmwh  cloth,  drawnwork 1 

Letters,   ombroidered    144 

Luncheon  set,  onbroidered 1 

Medallions,  crocheted 24 

Mono^ams,  embroidered 11 

Uinnow  net,  crocheted 1 

Xapkins,  hemstitched   12 

Napkins,  hranmed    36 

Needle  cases,  raiBa 6 

XegHgee  cop,  crodieted  1 

Xamee,  embroidered 5 

Ni^t  gowns,  embroidered 6 

Pillow  cases,  hemstitched,  pairs 2 

Pillow  cases,  embroidered,  pairs 5 

Pillow  cases,  edge  crocheted 7 

Pillow  cases,  drawnwork,  pairs 2 

Pillow  cover,  woven,  hand  loom 2 

Paper  flowers   96 

Play  dreeaes   18 

Pin  cushions,  embroidered 34 

Pin  balls,  embroidered 2 

Pin  cushions,  crocheted 3 

Pin  cushion,  cToes-stitch 1 

Piltew  covers,  embroidered 2 

Reed  tray   3 

i8uit  undenclothes,  embroidered 1 

Sbam  sheet,  embroidered 3 

^leeta,  hemstitohed   6 

fleets,  hemmed    4 

Sheete,  embroidered  2 

Slippers,  crocheted,  pairs 16 
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SlippeM,  knitted,  pairs 4 

i&weet  graea  bag 1 

TowelB,  hemstitched 10 

Towele,  drawnwork  6 

Towels,  embroidered   9 

Towels,  bath,  edge  crocheted 10 

Towels,  Oriental  dxawnwork 6 

Towels,  cro8fr«titoh 6 

Table  mats,  sets 35 

Tatting,  yards  12% 

Table  TUBner,  embroi'dered 3 

Table  dotlis,  hemmed 4 

Table  doth,  bemetitehed 1 

Traj  cloth,  hemstitched 2 

Tray  cloth,  drawnwork 1 

Table  mimer,  edge  crocheted 2 

Wrist  bracelets,  crocheted 2 

Yokes,  crocheted    14 

Abticlbs  Made  in  "F"  Industbial  Room,  Octobeb  1,  1915 
TO  June  30,  1916 

Apron^  light,  Iraigsleevee  (Ironing  Room)    16 

Aprons,  dark,  string   648 

Aprons,  lig^  string 269 

Aprons,  dark,  highneck 119 

Aprons,  light,  hi^meck 51 

Aprons,  denim   (new  material) 38 

Aprrais,  denim  (old  material) '. 23 

Aprons,  kitchen,  ging^m,  longsleeve '15 

Bags,  candy   853 

Bed  fields 79 

Biba,  dark,  gingham  (new  material) >. .  '    54 

Carpet  (old  material),  ft 48 

Ohairs  caned 32 

Chairs,  leather,  upholstered 2 

Corset  oovers   4 

Coats,  relined  (new  material) 8 

urtaina  (oilcloth),  dark,  prs 12 
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Diapers  (old  material) 42 

DresBes,  drill 18 

Draaeee,  tarletan  (for  May  Day) 10 

Dress,  made  over 1 

DreaBee,  special  (private) 13 

Holders   (new  material) 99 

Holders  (old  mftterial) 67 

Jardiniere,  cemant 17 

UiittTeseeB  (made  ovmt) 98 

Mattresees  (new)    90 

!Mattress  (small  size),  for  eziiibit 1 

Mattress  tacltB  (new) 135 

Mattress  protectors   41 

Pillows,  porch  (new  material) 2 

PiHows,  poroh  (old  material) 1 

Pillow  ticks  (inmates') 214 

Pillow  ticks  (employees') 23 

Rugs,  1%  yds.  long  (old  material) 56 

R"g*)  W2  yds.  long  (new  material) 5 

Stools,  foot,  caned  (for  exhibit) 2 

Sanitaries  (old  material)  334 

Slippers,  pairs 10 

Skirts,  repaired    10 

Skirt,  made  over 1 

Slips,  white 6 

Suits,  garden,  reared 37 

Towels,  bath  718 

Towels,  individual  1187 

Towek,  roller  (engineer's  shop) 12 

Towels,  dish  {old  material) 11 

Underwaists,  new  10 

IrrvENTOBT  or  the  Reai,  abd  Pebsonal  Pkopebty 
Building    "A"     (purohaaed   in    1885)    including 

steam,  water  and  eleetric  fixtures $36,000  00 

Building  "B"  (erected  in  1887)  including  steam, 
water  and  electric  fixtures  and  connecting  corri- 
dors          27,000  00 

2      ■  D,g,„z^b,G00^lc 
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Building  "  C  "  (erected  in  1889)  including  steam, 
water  and  electarie  fixtures  and  oonnecting  oorri- 
dore $27,000  00 

Aaeemblj  hall  (erected  in  1890)  including  corri- 
dor, cold  9tor^;e,  kitchen,  dining  rooms  and 
baksry,  steam,  water  and  electric  fixtures 19,000  00 

Laundry  and  corridor  (erected  in  1889) 5,000  00 

Laundry  annex  (old  boiler  house) 900  00 

Power  ^ouse  (erected  in  1899)  including  conduit, 
steam,  electric  and  water  fixtures,  boilers, 
inaohinery,  feed  water  purifier,  fire  pump  and 
water  heater   78,389  00 

Superintendent's    residence    ( remodeled    in    1906 ) 

and  grounds,  steam,  electric  and  water  fixtures.  .  6,000  OO 

Ice  house  (erected  in  1899) 600  00 

Cottage  "  D  "  (erected  in  1895)  including  conduit, 

slaam,  electric  and  water  fixtures 14,000  OO 

Cottage  "E"  (erected  in  I901)  includii^  steam^ 

electric  and  water  fixtures 30,000  OO 

Cottage  "F"  (erected  in  1902)  including  conduit, 

steam,  electric  and  water  fixtures 30,000  00 

Cottage  "  G"  (erected  in  1905)  including  conduit, 

steam,  electric  and  water  fixtures 26,000  00 

Cottage  "  H  "  (erected  in  1907)  including  conduit, 

steam,  electric  and  water  fixtures 26,000  00 

Cottage  "  I "  (erected  in  1907)  including  conduit, 

steam,  electric  and  water  fixtures 26,000  00 

Hospital    (erected    in    1892)     including    conduit, 

steam,  electric  and  water  fixtures 13,000  00 

Bam  (erected  in  1896)  including  water  and  elec- 
tric fixtures  4,000  00 

Piunp  house,  fixtures  and  spring  water  supply 
system  (established  in  1905,  everhauled  in 
1914,  by  moving  to  a  site  adjacent  to  power  house 
and  eetabMshing  an  8-iBoh  lino  and  drainage 
system 12,000  00 

Soft  water  supply  system,  including  reservoir,  filter, 
fire  pump,  pump  house  and  pumping  apparatus 
(erected  in  1908) v  -       '^>9^  ^ 
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Valve  house  (erected  in  1&08) $800  00 

Forty-two  acres  of  land,  including  K.  C.  railway 
branch  (various  purcihasesj  the  earlieat  in  1885, 

the  latest  in  1895) 14,000  00 

Stanley  houae  and  lot  (purcbwed  in  1886) 1,500  00 

Wilder  houae  and  lot  (purehaaed  in  1905) 4,000  00 

Fitch  farm,  56  acne  (purchased  in  1S18) 10,000  00 

Propagating  'houaee  1,000  00 

Piggery  (erected  in  1904) 600  OO 

Oarpent«r  ahop 1,000  00 

Eight  lots  in  Arcadia  cemetery 275  00 

Employees  Building  (epected  in  1914) 30,000  00 

Burntwm  cottage  (erected  in  1916) 60,000  00 

New  Hospital  (erected  in  1916) 60,000  00 

Total $571,064  00 


CIECULAR  OF  INFORMATION 

(Corporate  Name) 

State  Custodial   Aaylum   for   Feeble   Minded  Women,    Newark, 

N.  Y. 

"  The  objects  of  the  Asylum  are: 

"  1.  The  custody  and  mainteminco  of  feeWwninded  wodmh 
admitted  to  tbe  Asylum  as  pnmded  by  taw  and  by  these  by-laws 
and  the  rules  and  regulationa  of  the  Institution. 

"  2.  The  improvement  of  the  physical,  mental,  moral  and  social 
condition  of  such  inmates." —  From  the  by^kwa. 

Locaiion. —  The  Asylum  is  located  on  the  New  York  O^itral, 
West  Shore  and  Northern  'Central  railroads ;  and  on  the  Rochester, 
Syracuse,  and  Eastern  trolley ;  thirty  miles  east  of  Rochester  and 
fifty  miles  west  of  Syracuse,  Post-office  address,  State  Custodial 
AsyliHn,  Newark,  Wayne  county.  New  York. 

Admiasion. —  AppHcation  for  admisuon  mitet  be  made  through 
ihe  Superintendent  of  the  Poor  of  the  county,  or  Oomaniseioner  of 
Oharities  of  any  ci^,  of  whidi  the  applicant  is  a  legal  resident, 
and  must  be  made  on  the  blank  fumi^ed  by  the  Inatdtution  and  in 
accordance  with  the  rules  and  regulations  gc'V€fming  t^  same. 
The  application  should  be  complete  in  every  detail ;  all  qnestiona  i 
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anfiwered;  the  dates  filled  in  and  signed  and  forwarded  to  llie 
Supennteodent  of  tlie  Asj'liim.  It  will  thai  be  referred  to  the 
Oomnnittee  on  Applications.  But  «pplicatioiis  must  be  complete 
in  every  part  to  receive  consideration.  When  applioationfl  «pe 
aooepted  by  the  committee,  tiie  Superintendetnt  of  the  Poor  for- 
warding liio  same  will  be  notJ'fied.  The  applicatnoQ  will  be  filed 
and  the  Superiutendent  of  (he  Poor  will  be  notified  wten  there  is 
an  available  vacaiK^. 

Under  chapter  861,  of  the  Laws  of  1914,  feeble-minded  women 
may  be  committed,  after  a  hearing  by  a  judge  of  a  court  of  record. 
Blank  forms  and  particulars  may  be  obtained  from  any  judge  of  a. 
court  of  record. 

Bection  sa  of  the  State  Oharities  Law  requires  that  we  admit 
annually  from  the  various  eountiee  and  the  <sty  of  Kew  York  in 
the  ratio  which  the  population  of  such  counties  and  the  city  of 
New  Tork,  reepectively,  bears  to  the  population  of  the  State,  as 
ascertained  by  lAie  laat  <^cial  census.  And  in  the  admission  of 
women  by  either  method,  we  shall'  adhere  strictly  bo  this  regulation. 

When  til©  Superintendent  of  the  Poor  of  a  county,  or  Commis- 
sioner of  Oharities  of  a  city,  is  notified  that  there  is  a  vacancy  for 
a  certain  woman,  that  woman  must  be  brought  to  tihe  Institution 
within  ten  days  of  the  mailing  of  such  notice,  or  the  vacancy  will 
be  pven  to  some  other  applicant.  Should  the  Superintendent  of 
the  Poor  d«eire  to  substitute  some  otJier  appHcant,  arrangemeute 
for  the  same  must  be  first  made  ynth.  the  Superintendent  of  liie 
Asylum.     Women  paat  the  child-bearing  period  are  not  admitted. 

Maintenance. —  The  'State  provides  maintenance  for  all  inmates 
but  it  is  desirable  that  the  relatives  and  friends  fumiaii  T^at 
clothing  they  can.  This  contributes  very  niu<di  to  tJie  contentment 
of  the  inmates.  But,  before  anything  is  sent,  inquiry  should  be 
made  as  to  what  the  individual  needs. 

Correspondence. —  All  letters  relative  to  the  busineee  affairs  or 
to  t^  conditions  or  needs  of  the  inm-ates  should  be  addressed  to  the 
Superintendent,  and  the  fuM  name  of  the  inmate  and  full  name 
and  address  of  the  writer  should  always  be  given. 

Inmates  are  allowed  to  write  once  a  month,  and  if  the  friends 
cannot,  the  Institution  will  furnish  lie  postage.  All  letters  or 
packages  for  inmates  Aould  be  addressed  to  the  Superintendent 
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and  the  imaate's  full  name  addQd>  giving  dio  addrees  as  Oostodial 
Asyhtin,  Nowark,  Wayne  County,  New  York.  It  is  especially 
requested  that  the  friends  of  imnateB  shall  not  write  anything 
likely  to  ntake  ii»  inmates  discontented,  such  as  promisee  to  take 
them  home,  rq^et  at  their  being  in  the  Institution,  oi*  in  any  way 
making  them  dissatiefieil  All  matters  should  first  be  referred  to 
die  Superint^dent,  and  if  it  is  best  for  the  inmate  to  be  discharged, 
he  will  only  be  too  glad  to  undertake  to  make  the  proper  arrange- 


It  is  desirable  tbat  one  responsible  party  be  selected  as  tibe 
regular  correspondent,  and  if  the  addreaaed  is  changed,  that  the 
Institution  be  notified.  Letters  concerning  inmates  are  not  writ- 
ten except  under  special  conditions,  such  as  serioue  illness,  but  all 
inquiries  are  cheerfully  answered.  The  friends  will  be  promptly 
notified  of  any  serious  iBness,  or  in  event  of  death. 

VisiiorB. —  Our  regukr  visiting  day  is  Friday  from  2  to  5 
P.  M.,  and  it  ia  requested  that  ftH  risitors  arrange  to  oome  at  that 
time.  General  visitors  cannot  be  admitted  at  other  times  unle«s 
for  special  reasons.  Friends  of  inmates  will  be  allowed  to  visit 
them  flt  other  times  if  thej  cannot  arrange  to  come  on  Friday. 

Discharge. —  When  friends  or  relatives  desire  to  remove  an 
inmate,  they  should  apply  to  the  Superintendent  of  the  Poor  of  the 
county,  or  Commissioner  of  Charities  of  the  city,  from  which  the 
person  was  admitted.  He  will  take  the  matter  up  with  the  Supers 
intendent  of  the  Aayhrm.  Inmates  who  have  passed  the  ohild- 
bfaaring  period  must  be  removed  hy  the  Superintendents  of  the 
Poor  of  libe  (xmnties,  or  Commissioners  of  Charities  of  the  cities, 
from  which  thfy  were  comnnitted. 
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OFFICERS  AND  EMPLOYEES 


[Sbhate 


NAME 

1  Dr.EthuiA.N«vlD., 

9  BfiOs  R.  Norton 

a  Amwli.  Vardnw 

4  Peter  Fisner 

hF.  Ba«l.. 


a  LouusHeMihon 0>ek. . 

7  Edwin  T.  Dunn 

S  Anu  8.  MoLBB^iliD Bookkeaper. . . 


0  TtnmtC.  Prey 

1  OsrtmdaM.  F^nWT. 
3  Mabel  K.Mallory... 

3  Juket  Murpliy 

4  AnuM.  HmdHuu.. 

5  Mvguet  M.  Hw«ri( 
S  8v*hT.  HeywMi.. 


OoeiqiKtioii 

.  SuperintendeDt Nenrk,N.Y.. 

.  caiMolerk M»e»doi>,  N.  Y . 

.  StaocmriHT HamrbN-T.. 

.  Coubmu NanrtN.Y.. 

.  Ni^tmtehnua Nemrk.  N.  Y. . 

.  Naw»rk.  N.T.. 

.  Nemrk,  N.Y.. 

.  6k«Mi>telea.  N.  Y. 

,  Lyoi».N.  Y 

.  ConuDKiN.  r 

i.N.y 

e,N.  Y.. 


It  nutron Eut  SyruuK.  N. 

it  matron ...   Ld'on*,  N.  Y 

it  matron Ly«u.  N.  Y 

itnuLtroD 9«tUnd 

it  matron Lyona,  N.  Y  ^ .  ^ .  - 

it  matron Newark.  N.  Y.  .  . 


8  Minnie  E,  Oaklaaf 

9  Helen  E.  Havao) 

0  MaryO.  Rubery AiaiiRant  matroD Pbel[a.  N.  Y 

II  AncuateM.  Barklwldt....  Asktant  matron Lyona,  N.  Y 

3  Anna  GilUian Firat  attendant,  day PapA  Yan,  N.  Y. 

3  Mary  F.  Buma Firat  attendant,  day Auburn,  N.  Y 

A  Oenarina  E.  Comatosk,  . .  Fint  attendant,  day Pheliia,  N.  Y 

IG  Alfaretta  J.  Chiiroh Finrt  attendant,  day SyraeuM,  N.  Y... 

IS  DorwG,  Suttarby Krat  attendant,  day Lyona,  N.  Y 

:7  Phoebe  L.  Lee Attendant,  day Newark,  N.  Y... 

18  btber  DudiMo Attendant,  day Conetantia.  N.  Y. 

»  NalUe  Clark Attendant,  day Seneca  Falli.  N.  Y. 

10  Helen  I.  Mirins Attendant,  day Fairport,  N.  Y.. 

11  Madalene  B.  TtoaoD Attendant,  day Roobeater.  N.  Y. 

13  E.  MMSpnfford Attendant,  day Muedan.  N.  Y. 

■3  Jeannie  Murray Attendant,  day South  Lawreooe,  Has. 

14  AlmaLeTene Attendwit.  day Newwk.  N.  Y 

S  M.  Pwri  Van  Hooaer Attendant,  day Duunlle.  N.  Y . . 

.  Attendant,  dv Pbelpa,  N.  Y 

laM.Wilbor Attendant.  d>]t Newark.  N.  Y ... . 

8  AnnaL.  Bruee Attendant,  day Memphia.  N.  Y.. 

0  EnL.  Weloh Attendant,  day Aubuni.  N.  Y . . . . 

0  Helen  F.  lewell Attendant,  day Syraeuae,  N.  Y... 

1  UVetM  R.  Van  Ryu Attendant,  day Newark.  N.  Y .. , 

in  Doyle Attendant,  jlay Auburn,  N.  Y 

"   ~         ~  ■  Attendant,  d»]t Entdaiul 

4  Ebcoor  E.  Meiahar Attendant,  day Red  Creek.  N.  Y . 

a  Emma  B.  Peter* Attendant,  day Salamanca.  N.  Y. 

A  Maty  E.  Nolan Attendant,  day Clyde,  N.  Y 

7  Mary  H.Kama Attendant,  day Oleu.N.Y 

5  AlidaL.OUdden Attendant,  day Boeheeter.  N.  Y . . 

9  DonE.Famawortb Attendant,  day EiaetPalmyra 

0  RoaeE.Hiuia Attendant. day EnaUnd 

1  Mildred Kllehen Attendant, day Lyana,N.Y 

a  BeaoeL.  Shoemaker Attendant.day Waverly.  N.  Y . . , 

3  ClemeotinaKaqubaker. ...  Attendant,  day Newuk,N.Y 

4  Santhlrwia Attendant. nl^t ... , Newark.N.Y 

n  Mary  Harder Attendant,  ciicbt NeirBrk.N.Y 

a  Martha  J.  Mooney Attendant,  nisht Roebmter.N.  Y. . . 


30  Haniet  A.  Brown. . . 


43  Nellie  Haooock.. 


Date 
appointed 
.  Deo.  I7,im» 
.  Not.  I.  ism 
.  Dae.  39, 1813 
.  Oct.     1, 190S 


.  Deo.  1 


,1911 


,  Feb.  1S,19IS 


July  le,  19IS 
Sept.  1, 1914 
Oot.  1. 1913 
Dee.  14, 1915 
Juno  IS,  1914 
Nov.  13, 1916 
Oet.  3. 191« 
April  as,  19IG 
Dea.  4,1910 
Dee.  8,  1913 
Ort.  19.1914 
May  1G,1916 
Mar.    8,1915 


July 


,1916 


Aui:  31.  igi« 
Oet.  le^  ivie 

Mar.  a,  1910 
Oet.  1. 191S 
Dec.  11,  lOia 
Deo.  la,  1910 
Sept.  3,1910 
Jan.  7, 1910 
Jan.     a,  1912 


No*.  94, 1916 
April  3,1916 
Not.  as,  1916 
June  2.1910 
July  T.19I0 
July  20,1910 
Oct.  3, 1916 
Sept.  1,1894 
Mar.  17, 1914 
Deo.    8. 1913 
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NAME 

57  CatberineM-Buih... 

5S  AniwA.  Hu»ey 

SO  Nettie  A.  CUrk 

80  NwmE.Cofne 

at  EateUm  Beyu 

62  MuyC.  MoDnw     . 

63  Muy  Orsu      

64  AnuWiinisiike.... 

65  InesT.  L.  Tolsma., 


N.Y.,, 


Ocoup*tioD  Reeidenoe 

Attutdut.niaht Nenrk.N.Y. . .. 

Attendut,  night Rocbegter.  N.  Y .  . 

AttCDdut.  night Clyde,  N.Y 

Atlanbnt,  night MuroeDiia.  N.  Y.. 

AtteadaDt.  night Newuk.N.Y... 

Attenduit.  night Cvoden,  N.Y... 

Attcndut.  nigbt Nenrk.N.Y... 

Phyiiaiaa New  York,  N,  Y . 

Nuj»e BuSklo,  N.  Y . . , 

Nurae MoOmw.  N.  Y.  . 

GrMsMcNair Cook Roahster,  N.  T. 

AS  V.  Emily  Wuhbuni Cook Clyde,  N.  T 

09  MuyF.  Roche Cook Newnrk.  N.  Y. . . 

TO  EliHbeth  Kitdhca Cook Lyau.  N.  Y 

71  AwwSpenoer Cook td  Sdle,  M.  Y . . 

n  AanaShulei Cook Lymu.  N.  Y 

73  Con  M.  Bnnford Cook Heovdton,  N.  Y. 

74  Maode  P.  WoodeD Cook Clyde,  N.  Y 

T&  Harriet  Wilkinson Cook South  Butlci 

76  Anns  McDonnell Bi^er Buffido.N.Y. 

TT  Leluid  F.  Slauring LAb«eT Nemrk,  N.  Y.  .  . 

78  Evelyn  M.  Clwk Attendtnt,  day Looke.  N.  Y 

75  Miuy  M.  HoTBon Attendant,  d»y Newark,  N.Y... 

SO  Graee  A.  Woolever   Attendant,  day Watertown,  N.  Y. 

81  NonO'NeU lAimdnH.  bead t^ooa.  N.  Y 

82  Mucaret  Ringwood Lauadm Newark,  N.  Y .. . 

S3  Man' M.  MoDonneD Uiudna Buflalo.  N.  Y . . . . 

84  Mary  Gould Uundnca Barnard.  N.  Y .. . 

8fi  Eunices.  Kiwi UundnH Clyde,  N.  Y 


88  John  Van  Vlaok. 
SB  Fred  J.  Cnylei 
00  Jidin  M.  Oreille 
91  JtAnl.  Cuvli 

02  CliarlaBriea 

03  Jacob  Tamer 

04  WilUain  W.  Benedic 
06  HnuT 

06  Will  I.  Briggg Fireman... 

07  JoaephE.  Drake CariMnter.  . 

.  Foretnaa.  ■ 

00  EUa  E.  KirchhaA Garden  Matron Pembroke,  N.  Y.... 

0  Claude  Burden Laborer Newark,  N.  Y 

JOl  JohoEngeb Laborer Newark,  N.  Y 

3  JaoobBaTert laborer Newark,  N.  Y 

3  laaaoEavert laborer Newark,  N.  Y 

4  Loide  Burden Teamatw Newark,  N.Y 

S-VnUA.  Oitmaitin Headtsoher LittleGeneaee,  N.  Y.. 

100  Eleanor  R.  Sanford Inatnictor  In  muaie  and 

phyaical  culture Canandaigua,  N.  Y . . 

hPhiUipe Inatruotoi  in  aewing Newark,  N.  Y 

108  Mary  A.  Biehop Instrurtor  in  aewins Newark,  N.Y 

100  Helena  Thoma lustruaCor  io  Mwliia Lyona,  N.  Y 

110  Maud  Saundere Attendant England 
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State  of  New  York 


IN    SBNATB 

Febbcaby  1,  1917 


Messi^e  from  the  Governor  Urging  the  Repeal  of 
Chapter  779,  Laws  of  1911 


State  of  New  Yobk  —  Executive  Chauber 

Albany,  Febntary  1,  1917. 
To  the  Legialaiure  of  the  State  of  New  Yorle: 

I  desire  to  ut^e  upon  your  Honorable  Bodies  the  immediate 
repeal  of  Chapter  779  of  the  Laws  of  1911  commonly  known  as 
the  Frawley  Boxing  Law. 

I  am  satisfied  that  thi«  law  was  <:arefully  framed,  was  passed 
by  the  L^slature  and  approved  l^  the  Governor  after  mature 
deliberation  and  consideration;  that  no  better  statute  can  be 
devised  which  will  permit  the  giving  of  boxing  bouts  as  public 
exhibitiona  to  which  an  admission  fee  is  ashed  and  received.  It 
was  clearly  the  purpose  of  the  law-makers  of  the  State  to  permit 
and,  perhaps,  encourage,  decent  and  wholesome  boxing  contests 
and  it  was  apparently  hoped  that  under  the  control  of  a  proper 
Commission  this  could  be  accomplished. 

I  am  satisfied,  and  I  believe  the  members  of  your  Honorable 
Bodies  who  are  familiar  with  the  events  of  the  last  few  years  have 
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also  become  satisfied,  that  however  good  the  intentions  of  our 
law-makers  and  the  meoibers  of  the  Commiasion  may  b^  the  con- 
dition is  such  that  public  exhibitions  of  this  kind  cannot  be  hdd 
within  proper  limits  under  this  statute,  or  under  any  statute  which 
permits  fighting  or  boxing  in  the  presence  of  miscellaneouB  audi- 
ences which  have  gained  admission  thereto  by  the  purchase  of 
tickets. 

I  am  informed  and  from  my  own  knowledge  of  the  law  I  believe 
that  some  of  the  exhibitions  against  which  many  of  the  good 
citizens  of  this  State  have  properly  protested  on  the  ground  that 
they  are  vulgar,  indecent  and  brutalizing,  are  not  in  violation  of 
the  law  or  of  the  rules  perhaps  correctly  adopted  by  the  Com- 
mission under  the  proi-isions  of  the  statuta 

In  the  interests  of  public  morals,  I  deem  it  my  duty  to  respect- 
fully call  the  attention  of  the  Legislature  to  this  subject,  and  to 
ask  for  the  repeal  of  this  statute. 

(Signed)         CHARLES  S.  WHITMAN". 
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STATE  OF  NEW  YORK 


ANNUAL  REPORT 

Commissioners  of  the  Land 
Office 

IN  RELATION  TO  ESCHEATED  LANDS 


TRANSHITTBD  TO  THE  LEGISLATURE  FEBRUARY  6,  1917 
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State  of  New  York 


IN   SENATE 

Fbbrdaey,  6,  1917. 


Annual  Report  of  the  Commissioners  of  tlie  Land 
Office  In  Relation  to  Escheated  Lands 


STATE  OF  NEW  YORK 

Office  of  the  Secbbtaby  of  State 
Albany,  January  26,  1917 
To  the  Honorable,  the  Legislature  of  the  Staie  of  New  York: 

The  C'onimissioner8  of  the  Land  Office  reapectfuUy  submit  to 
the  Legislature  a  report  of  their  proceedings  for  the  year  1916, 
relative  to  petitions  presented  to  theni  under  article  5  of  chapter 
.'lO  of  the  Laws  of  1909,  as  amended. 

At  a  meeting  of  the  Commissioners  of  the  Land  Office,  held  at 
the  office  of  the  Secretary  of  State,  at  the  Capitol,  in  the  City 
■li  iUbany,  on  Tuesday,  February  1,  1916,  at  ten  o'clock  in  the 
loreaoon. 

Present  : 

Edwaed  Schoe^eck,  Lieuienant-Govemor, 

THAonEcs  C,  Sweet,  Speaker  of  the  Assembly. 

Feancis  M.  Hroo,  Secretary  of  State. 

EcoEKE  M,  Travis,  Comptroller. 

James  L.  Weixs,  Treasurer. 

EcBCBT  E.  WooDBUET,  Attomey-Gcneral. 

FE.tKK  M.  Williams,  State  Engineer  and  Surveyor. 
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In  the  matter  of  the  npplicatiou  of  Esther  B.  Howard  for  the 
release  of  certain  lands  in  the  village  of  Honeoye  Falls,  Monroe 
county,  New  York,  which  escheated  upon  the  death  of  Amanda 
Howard,  deceased,  through  failure  of  heirs,  which  at  a  meeting  of 
this  Board  held  December  30,  1915,  was  reported  on  by  the 
Attorney-General  andreferred  for  appraisal,  Mr.  Willis  C  Kllia 
reported  the  value  si  said  property  to  be  $1,000.00.  His  expenses 
in  appraising  $2.27. 

The  report  of  the  Attorney-General  above  referred  to  is  as 
follows : 

STATE  OF  NEW  YORK 

Offi(;e  of  the  Attoeney-Genekal 

Albany,  December  23,  1015 
Before  the  CommissioDers  of  the  Laud  Office ; 


In  the  Matter  of  the  Application  of 
Esther  B,  Howaed  for  the  release 
of  certain  lands  in  the  village  of 
Iloneoye  Falls,  Monroe  County,  New 
York,  which  escheated  upon  the  death 
of  Amanda  Howard,  deceased,  through 
failure  of  heirs. 


To  the  ('ommissioiiers  of  the  Land  Office: 

Gentlemen. —  The  i)etition  of  Esther  B.  Howard  and  cori-ob- 
orative  affidavits  show  that  Amanda  Howard,  a  citizen  of  this 
State,  died  in  the  village  of  Honeoye  Falls  on  March  12,  1897. 
intestate  and  without  heirs  at  law  but  leaving  her  husband,  George 
Howard,  also  a  citizen  of  this  State,  and  leaving  real  estate  which 
she  had  acquired  by  inheritance  from  her  mother,  Sally  Beecher 
Supener,  consisting  of  a  small  lot  of  land  on  the  northwest  aide 
of  Church  street  in  said  village,  on  which  there  was  and  now  is 
erected  a  private  dwelling  house. 

Sally  Beecher  purchased  this  property  in  the  year  3850  and 
died  seized  thereof  at  Honeoye  Falls,  N,  Y.,  on  January  7,  1888, 
intPHtate,   leaving   no   husband   her   surviving   and   leaving   said 
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Amanda  Beecher  Howard,  wife  of  said  George  Howard,  her  only 
heir  at  law,  Sally  Bee<'her  Supener  died  in  the  house  erected  on 
said  premises  and  since  her  death  her  daughter,  Amanda  Howard 
who  was  living  with  her  continued  in  the  poaseasion  and  oceu])a- 
tion  of  the  same  until  her  death  in  1897  as  above  stated.  Since 
the  death  of  Amanda  Howard  said  premises  continued  to  }}e 
occupied  by  her  husband,  George  Howard,  who  paid  all  taxes 
thereon  and  made  repairs  and  improved  the  property.  After 
the  death  of  Amanda  Howard,  George  Howard  married  the  [wti- 
tioner,  Slsther  B.  Howard,  on  January  1,  1899.  George  Howard 
had  a  right  of  courtesy  in  said  property  after  his  wife's  death  by 
reason  of  the  fact  that  two  children  were  bom  living  of  said 
George  and  Amanda  Howard,  who  have  since  died  in  childhood. 
They  had  no  other  children.  George  Howard  died  at  Pembroke, 
X,  Y,,  March  30,  1914,  leaving  the  ]>etitioner  his  widow,  but  no 
issue.  He  left  a  last  will  and  testament  which  was  duly  admitted 
to  probate  in  the  office  of  the  Surrogate  of  Genesee  county  on 
October  13,  1914,  by  which  after  certain  devises  and  bequests  not 
affecting  the  preniiaes  in  question,  he  made  the  petitioner,  his 
widow,  Esther  B.  Howard,  his  sole  residuary  devisee  and  one  of 
the  executors  of  his  will.  The  petition  states  that  all  debts, 
funeral  expenses  and  other  charges  against  the  estate  of  said 
George  Howard  have  been  paid,  including  l>equesta  made  in  and 
by  his  will. 

The  pedigree  of  Sally  Beecher  is  unknown  in  the  neighbor- 
hood of  Honeoye  Falls.  She  went  there  when  a  young  ^voman 
and  was  said  to  have  been  taken  from  a  charitable  public  institu- 
tion. Although  efforts  have  been  made  to  ascertain  facts  con- 
cerning her  family  history,  iiothing  has  been  learned,  Amanda 
Beecher,  her  daughter,  was  illegitimate,  said  Sally  Beecher  l>eing 
unmarried  at  the  time  Amanda  was  bom.  Xo  proceedings  wei-e 
ever  taken  to  ascertain  the  father  of  Amanda  Beecher  Howard 
and  who  he  was  is  unknown. 

The  premises  sought  to  Ije  released  do  not  exceed  in  value  one 
thousand  dollars.  The  notice  of  this  ajiplication  has  been  duly 
advertised  for  the  i-equired  period  in  a  newspaper  published  in 
ifonroe  county,  copy  of  which  has  lieen  posted  upon  the  Monroe 
Couuty  Court  House  door.  X'o  i)erson  claims  any  interest  except 
the  petitioner. 
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The  Public  Lands  Law  by  aection  60  authorizes  an  application 
to  be  made  by  the  surviving  husband  of  the  person  whose  interest 
escheated.  George  Howard,  the  husband,  did  not  make  such 
application.  The  statute  further  authorizes  an  application  to  be 
made  by  a  devisee  of  any  person  who  but  for  his  death,  assign- 
ment or  grant  could  present  such  petition.  Under  section  62  of 
the  Public  Lands  Law,  had  the  surviving  husband,  George 
Howard,  applied  for  a  release,  and  the  Land  Board  had  seen  fit 
to  grant  his  application,  such  release  would  have  been  required  to 
have  been  made  without  consideration,  but  the  devisee  of  the  sur- 
viving husband  is  not  entitled  to  a  release  without  consideration. 

It  is,  therefore,  my  opinion  that  your  honorable  Board  may 
grant  the  release  to  the  widow  of  the  surviving  husband  of  the 
person  upon  whose  death  the  land  escheated,  on  such  terms  and 
conditions  as  may  be  just  and  pi-oper. 

Respectfully  submitted, 

R  E.  WOODBURY, 

Attorney-General. 

The  attorney  for  applicant  filed  the  following  statement: 

"  First :  If,  as  assumed,  the  applicant  has  presented  such  proofs 
as  will  justify  the  granting  to  her  of  a  release  of  the  premi-ies  in 
question  according  to  the  report  of  the  Attorney-General  hereto- 
fore made  herein,  it  remains  to  be  decided  as  to  what  terms  and 
conditions  aball  be  imposed  as  consideration  to  the  State  for  the 
release. 

It  is  also  assumed  that  the  release  in  this  case  will  be  gi'anted 
on  such  terms  and  conditions  as  the  Commissioners  deems  just, 
following  the  words  of  the  law.     (Public  Lands  Law,  sec.  62.) 

Second :  In  the  opinion  of  the  Attorney-General,  the  applicant 
does  not  belong  to  any  class  of  persons  designated  by  the  law  gov- 
erning the  case  to  whom  a  conveyance  '  phall  be  without  con- 
sideration,' 

Granting  that  the  applicnnt  in  this  case  is  not  strictly  entitled 
to  the  "benefit  of  the  mandatory  provision  above  quoted,  it  is 
respectfully  submitted  that  in  view  of  the  facts  and  circumstances 
of  the  case,  the  peculiar  relation  which  the  applicant  sustains  as 
widow,  sole  residuary  devisee  and  successor  in  law  to  the  person 
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(George  Hoivard)  husband  of  the  last  owner  of  the  lands,  who 
but  for  hU  death  could  have  asked  for  a  release  without  payment 
of  consideration,  and  no  other  person  being  interested  or  having 
an  equal  right,  nnd  no  objection  being  made,  the  ease  is  one 
where  justice  to  all  persona,  and  to  the  State,  will  be  met  by  a 
liberal  construction  of  the  law  governing. 

It  is  also  submitted  that  the  law  does  not  in  express  terms  pi-o- 
hibit  the  granting  of  a  release  without  consideration  to  an  appli- 
cant not  within  the  class  of  persons  to  whom  the  words  '  shall  he 
without  consideration,'  apply.  The  limitation  would  aeetii  to  be 
prohibitory  only  for  the  benefit  of  a  class  of  persons,  while  it 
leaves  all  others  to  the  tender  mercies  of  the  Court  where  the  prop- 
erty sought  to  be  released  does  not  exceed  $1,000.00.  It  seems 
to  be  discretionary  with  the  Commissioners  to  say  that  a  considera- 
tion of  more  than  nominal  amount  be  paid  in  a  case  like  this,  and 
as  to  the  amount  of  the  same. 

The  value  of  the  property  does  not  exceed  $1,000.00. 

It  is  assessed  for  $760.00  including  a  30-foot  front  by  S  rods 
deep  lot  adjoining  belonging  to  the  applicant  and  which  contains 
all  the  fruit,  well,  and  lawn  space  appurtenant  to  the  40-foot 
front  lot  of  the  same  (5  rods)  depth  in  question. 

The  i>etition  and  affidavits  show  that  the  dwelling  hou-w  on 
the  original  lot  was  constructed  and  maintained  always  by  George 
Howard,  the  husband  of  the  applicant  in  this  case. 

This  proceeding  will  of  necessity  require  the  payment  by  the 
petitioner  of  considerable  sums  for  expenses  and  attorney's  fees. 

The  '  equity '  of  the  State  would  seem  to  be  hardly  such  as  to 
require  the  imposition  of  more  than  a  very  small  purchase  price 
if  it  might  so  be  called,  upon  the  applicant  if  she  is  granted  a 
release. 

Under  the  '  6th  '  statement  of  facts  in  the  petition  in  this  mat- 
ter there  are  set  forth  some  '  special  facts  and  circumstances  by 
which  it  is  claimed  that  such  interest  (that  of  the  State)  should  be 
released  to  the  petitioner;  as  suggested  by  subdivision  7  of  sec- 
tion fi2  of  the  Public  Lands  Law,  and  I  refer  to  the  same  as  fur- 
ther reasons  for  the  extension  of  a  liberal  allowance  to  the  peti- 
tioner in  determining  what  consideration  she  should  pay  to  the 
State. 
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Third:  If  the  reasons  for  I'equiring  a  relpase  to  be  made  in 
cases  of  a  '  surviving  husl)»tK) '  of  the  person  whose  lands 
esoheiited,  without  consideration  are  to  be  found  in  the  facts  aii<l 
circnniatances  of  the  partieular  case,  it  is  respectfully  submitted 
that  same  reasons  will  be  found  applicable  to  this  case  of  a  sur- 
viving widow  of  a  surviving  husband. 

I  do  not  know  of  any  basis  for  calculating  what  siun  if  any  the 
aitj>licant  might  justly  iiay  for  a  release  in  this  case.  Her  means 
are  (juite  limited  and  therefore  any  considerable  sum  to  be  paid  l>y 
her  atlde<l  to  her  necessary  exjiensea  incurred  in  the  pi"oceeding 
wouhl  embarrass  her  somewhat. 

Wherefore  it  is  requested  that  your  Honorable  Board  may  name 
such  terms  as  a  consideration  for  the  release,  if  granted,  as  may 
seem  proper  and  just,  and  within  your  ofHciiil  authority." 

After  discussion  it  was  ordered,  upon  payment  of  $232.2"  on 
account  of  grant  and  one  dollar  patent  fee,  that  quit-claim  letters- 
patent  issue  to  Ksther  K.  Howard  for  the  lands  applied  for. 

In  accordance  with  above  action  letters-patent  issued  at  follows: 

The  people  of  the  State  of  Xew  York,  by  the  grace  of  God, 
free  and  independent:  To  all  to  whom  these  presents  shall  come, 
greeting:  Know  ye,  that  we  have  gianted,  i-eleased  and  quit- 
claimed, and  by  these  pi-esents  do  grant,  release  and  quit-claim 
unto  Ksther  B.  Howard,  residing  at  Pembioke,  Genesee  county. 
Xew  York,  the  premises  hereinafter  described,  the  said  Ksther  B. 
Howard  having  didy  made  and  ])resented  a  jwtition  to  the  Com- 
missioners  of  the  Land  Office  within  the  time  and  in  the  form  and 
manner  required  by  article  5  of  chapter  50  of  the  laws  of  190!'. 
and  the  amendments  thereto,  to  which  reference  is  hereby  made, 
and  the  said  Commissioners  having  in  accordance  with  said  acts 
duly  considered  the  allegations  contained  in  said  petition  and 
having  found  the  facts  therein  set  forth  to  be  established  by  coiu- 
petent  and  satisfactory'  proof;  and  the  payment  of  two  hundred 
fifty-two  dollars  and  twenty-seven  cents  on  accoimt  of  grant. 
which  amount  has  been  received  and  this  day  paid  into  the  State 
Treasury,  and  the  payment  of  one  dollar  patent  fee,  we  have 
granted,  released  and  quit-claimed  and  by  these  presents  do  grant- 
release  and  quit-claim  unto  Esther  B.  Howard,  her  heirs  and 
assigns,  all  the  right,  title  and  interest  of  the  people  of  the  State 
o.f  Xcw  York,  in  and  to  the  premises  described  as  follows: 
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All  tliat  tract  or  parcel  of  land  situate  in  the  village  of  Honeoye 
Palls,  in  the  town  of  Mentton,  in  the  county  of  Monroe  and  State 
of  New  York,  twunded  and  described  as  follows:  Beginning  at 
the  southeast  corner  of  lands  conveyed  by  Adams  Miller  to 
Horace  W.  Pasamore  and  now  owned  by  Martin  Burrows ;  thence 
westerly  along  the  south  line  of  said  Burrows  land  five  rods; 
thence  southerly  parallel  with  the  highway  forty  feet;  thence 
easterly  and  parallel  with  the  first  mentioned  line  five  rods  to  the 
line  of  the  highway,  thence  northerly  along  the  line  of  the  high- 
way forty  feet  to  the  place  of  beginning. 

These  letters-patent  are  issued  pursuant  to  &  resolution  of  the 
Commiasioners  of  the  Land  Office  adopted  Februaiy  1,  1916. 

Together  with  all  and  singular  the  rights,  hereditaments  and 
appurtenances  to  the  same  belonging  or  in  any  wise  appertaining, 
excepting  and  reserving  to  ourselves,  all  gold  and  silver  mines;  to 
have  and  hold  the  above  described  and  quit-claimed  premises  unto 
the  said  Esther  B.  Howard,  her  heirs  and  assigns  forever;  and 
these  presents  shall  in  no  wise  operate  as  a  warranty  of  title. 

In  testi.\iony  whereof,  We  have  caused  these 
Letters  to  be  made  Patent,  and  the  Great  Seal 
of  our    said    State   to   be  hereunto    affixed: 
[l.  s,]  ^\'itnes8  Francis  M.  Hugo,  Secretary  of  State 

of  our  said  State,  at  our  city  of  Albany,  the 
ninth  day  of  February  in  the  year  of  our  Lord 
one  thousand  nine  hundred  sixteen. 

FRANCIS  M.  HUGO. 

Passed  the  Secretary's  office,  the  9th  day  of  February,  1916. 
A.  B.  PARKER, 
Deputy  Secretary  of  State. 
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At  ft  meeting  of  tbe  Commissioners  of  the  Land  Office,  held  at 
the  office  of  the  Secretary  of  State,  on  Wednesday,  the  2&th  day 
of  March,  1916,  at  3:30  o'clock  in  the  afternoon. 
Present: 

Edwabd  Sohoeneck,  Lieutetuint-Govemor. 

Thaddecs  C.  Sweet,  Speaker  of  the  Assembly. 

Feancis  II,  Hugo,  Secretary  of  State. 

Eugene  M.  Tea  vis,  Comptroller. 

.James  L.  Wells,  Treasurer. 

EoBCfiT  E.  Woodbury,  Attorm^y-General. 

ilay  Bogart  Conklin  applied  for  release  of  the  State's  interest 
in  certain  escheat  property  in  the  town  of  Rye,  Weatcheeter 
county,  which  escheated  to  the  State  on  the  death  of  her  hushand, 
George  Edward  Grover, 

The  Attorney- General  reported  thereon  as  follows: 
STATE  01'  KEW  YORK 

Office  of  the  Attokhey-Generai, 

Albany,  March  29,  1916 
Before  the  Commisai oners  of  the  Land  Office: 

In  the  Matter  of  the  Application  of  May 
Bogart  Coxklin  to  the  Commis- 
ei oners  of  the  Land  Office  for  the 
release  of  the  interest  escheated  to  the 
State  in  lands  located  in  the  village  of 
Mamaroneck,  Westchester  county, 
?J.  Y.,  upon  the  death  of  her  husband, 
;  Edward  Grover,  without  heirs. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  petition  and  additional  papers  filed  here- 
with show  that  George  Edward  Grover  purchased  from  William 
II.  Gedney  and  wife,  by  warranty  deed,  dated  December  30, 
1893,  recorded  in  Westchester  county,  Register's  office,  a  lot  of 
land  in  the  village  of  Mninaroneok,  town  of  Rye,  in  said  countj'. 
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fronting  7d  feet  on  River  avenue  and  on  each  side  between  139 
and  140  feet. 

Satisfactory  proof  has  been  fumiebed  to  me  that  said  George 
Edward  Grover  married  the  petitioner,  then  known  as  Mary 
Bogart,  in  the  village  of  Mamaroneck  on  December  26,  1891, 
The  aforesaid  premises  were  mortgaged  by  (Jeorge  Edward 
Grover  and  Mary,  his  wife,  in  1894  and  again  in  1903,  by  mort- 
gagee which  have  since  been  cancelled  of  record.  The  last  of  said 
mortgages,  being  one  for  $1,200  to  the  Provident  Savings  I/>an 
Investment  Co.,  was  discharged  September  17,  1907,  by  the  peti- 
tioner after  her  husband's  denth.  George  Edward  Grover  died 
intestate  March  28,  1906,  without  heirs,  but  leaving  the  peti- 
tioner, hia  widow.  The  petitioner  alleges  that  since  her  hosbaud's 
death  she  has  not  only  paid  off  the  balance  of  $1,000  of  said 
$1,200  mortgage,  but  has  also  paid  the  taxes  on  said  property  and 
has  kept  said  property  in  repair  for  upwards  of  nine  years,  and 
that  said  house  and  lot  is  the  only  home  the  petitioner  haa;  a 
notice  of  this  application  was  dnly  advertised  in  a  newspaper 
piiUished  in  Westchester  county,  and  a  copy  thereof  was  duty 
posted  on  the  Court  House  door. 

The  application  is  made  in  accordance  with  the  statute  and  the 
rules  and  r^:ulations  of  the  Commissioners  of  tha  Land  Office, 

The  said  premises  which  are  now  free  and  clear  from  all  incum- 
brances, are  said  to  be  of  thi  falue  of  $3,000.  If  your  Honorable 
Board  see  fit  to  grant  the  prayer  of  this  petition,  they  have  ample 
power  to  do  so  and  in  that  case,  the  grant  should  be  made  with- 
out consideration  in  pursuance  of  the  statutes. 
Respectfully  submitted, 

E.  E.  WOODBURY, 

A  ttomey-General. 

On  motion,  the  above  report  waa  adopted  and  it  was  ordered, 
that  quit-claim  letters-patent  issue  to  May  Bogart  Conklin  for  the 
lands  applied  for,  upon  payment  of  one  dollar  patent  fee. 

In  accordance  with  above  action  letters-patent  issued  as  follows; 

The  people  of  the  State  of  New  York,  by  the  grace  of  God, 
free  and  independent :  To  all  to  whom  these  presents  shall  come, 
greeting:  Know  ye,  that  we  have  granted,  released  and  quit- 
claimed, and  by  these  presents  do  grant,  release  and  quit-claim 


unto  May  Bogart  Conklin,  residing  on  Kiver  street,  in  the  villaf^e 
of  Mamaroneck,  town  of  Rye,  county  of  Westchester  and  State  of 
New  York,  the  preiniBes  hereinafter  described,  the  said  May 
Bogart  Conklin  having  duly  made  and  presented  a  petition  to  the 
Commissioners  of  the  Land  Office  within  the  time  and  in  the  form 
and  manoer  required  by  article  5  of  chapter  50  of  the  laws  of 
1909,  and  the  amendments  thereto,  to  which  reference  is  hereliy 
made,  and  the  said  Commissioners  having  in  accordance  with  said 
acta  duly  considered  the  allegations  contained  in  said  petition 
and  having  found  the  facts  therein  set  forth  to  be  established  by 
competent  and  satisfactory  proof;  and  upon  the  payment  of  one 
dollar  patent  fee,  we  have  granted,  released  and  quit-claimed  and 
by  these  presents  do  grant,  release  and  quit-claim  unto  May  Bogart 
Conklin,  her  heirs  and  assigns,  all  the  right,  title  and  interest  of 
the  people  of  the  State  of  New  York,  in  and  to  the  premises 
described  as  follows : 

All  that  certain  lot,  piece  or  parcel  of  land,  situate,  lying  and 
being  in  the  town  of  Rye,  county  of  Westchester  and  State  of 
New  York,  and  known  and  designated  liy  the  number  fourteen  on 
a  certain  map  entitled,  "  Map  of  lots  in  the  Town  of  Rye,  West- 
chester County,  N.  Y.,  property  of  William  H.  Gedney,"  surveyed 
June  18,  1883,  by  W.  IL  Disbrow,  Civil  Engineer  and  Sur- 
veyor, and  bounded  and  described  from  said  map  as  follows: 

Beginning  at  a  point  on  the  easterly  side  of  a  street  laid  out 
on  said  map  and  which  is  now  called  River  avenue  and  at  the 
northwesterly  cornei-  of  the  lot  about  to  be  conveyed  aud  at  the 
southwesterly  coiner  of  lot  number  sixteen  as  laid  down  on  sai<l 
map;  thence  running  easterly  along  the  southerly  line  of  said  lot 
number  sixteen,  one  himdred  thirty-nine  and  forty-one  one- 
hundredtbs  feet;  thence  running  south  se\'enteeii  degrees  twenty- 
five  minutes  east,  seventy-five  feet  to  the  northeasterly  corner  of 
lot  number  twelve  as  laid  down  on  said  map;  thence  running 
westerly  along  the  northerly  line  of  said  lot  number  twelve,  one 
hundred  thirty-nine  and  seventy-three  one-hundretha  feet;  to  the 
easterly  line  of  said  River  avenue;  thence  running  north  seven- 
teen degrees  ten  minutes  west,  along  the  easterly  side  of  said 
avenue,  seventy  five  feet  to  the  point  or  place  of  beginning. 

These  letters-patent  are  issued  pursuant  to  a  resolution  of  the 
Commissioners  of  the  Land  Office  adopted  March  29,  19 1"). 
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Together  with  bII  and  siiiguiiir  the  rights,  horpditainentrt  and 
ajipurtenanees  to  the  same  belonging  or  in  any  wise  appertaining, 
eseepting  and  reserving  to  ourselvps,  all  gold  and  silver  mines;  to 
have  and  hold  the  above  descrilted  and  quit-claimed  premises  unto 
the  said  May  Bogart  Conklin,  her  heirs  and  assigns  forevei"  and 
these  presents  shall  in  no  wise  operate  as  a  warranty  of  title. 

In  testimony  whkreof,  We  have  caused  these 
Letters  to  be  made  Patent,  and  the  Great  Seal 
of   our    said    State    to    be    hereunto    affixed : 
[l.  s.]  Witness  Francis  }>[.  lingo.  Secretary  of  State 

of  our  said  State,  at  our  city  of  Albany,  the 
fourth  day  of  April  in  the  year  of  our  Lord 
one  thousand  nine  hundred  sixteen. 

FRAXCIS  M.  HUGO. 

the  Secretary's  office,  the  4th  day  o£  April,  191C. 
A.  B.  PAREKR, 

Deputy  Secrtflari/  of  Stnfe. 


Henry  F.  W^allace  applied  for  i-elease  of  the  State's  interest  in 
certain  escheat  property  in  the  city  of  Oswego,  which  escheated  to 
the  State  upon  the  death  of  Jane  B.  Wallace,  deceased. 

The  Attorney -General  reported  thereou  as  follows: 
STATE  OF  XEW  YORK 

Office  of  tuv.  ATTORNEY-GE^'EIlAL 

Albany,  Marclt  29,  191fi 
Before  the  Commissioners  of  the  Land  Office : 


In  the  Matter  of  the  Application  of 
IIenby  F.  Wallace  for  the  release  of 
the  State's  interest  in  certain  lands  in 
the  city  of  Oswego,  which  escheate*!  on 
the  death  of  hie  wife,  Jane  B.  Wallace 
without  heirs. 


To  the  Commissioners  of  the  Land  Office: 

Gestlxmen. —  The  accompanying  papers  show  that  Jane  B. 
Wallace  purchased  subdivision  Xo.  (i  of  Lot  109  of  Militai^'  Loti 
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No.  6,  Van  Buren  Tract,  in  the  city  of  Oswego,  Oswego  coiintv, 
being  51  feet  wide  on  Dublin  street  and  130  feet  deep,  consisting 
of  the  dwelling  house  and  lot  known  as  No.  31  Dublin  street  in 
the  city  of  Oaw^o,  by  deed  from  Anne  Ferguson,  dated  July  5, 
1912,  recorded  April  17,  1313,  in  Oswego  County  Clerk's  Office. 
Jane  B.  Wallace  died  October  3,  1915,  at  the  St  Lawrence  State 
Hospital,  Ogdensburg,  N.  Y..  seized  of  said  premises  which  are 
stated  to  be  of  the  value  of  $2,500.  She  died  intestate  and  left  no 
heirs.  She  left  surviving,  however,  her  husband,  Henry  F.  Wal- 
lace, the  petitioner,  to  whom  she  was  married  at  Putnam,  Conn.. 
OE  Octoi)er  (!,  1809.  Said  Jane  B.  Wallace  and  petitioner  have 
lived  together  as  husband  and  wife  since  the  time  of  said  mar- 
riage, until  alxrat  two  months  prior  to  decedent's  death,  at  which 
time  she  was  committed  to  said  hospital  hy  reason  of  mental 
incapacity  under  an  order  of  the  Oswego  county  judge  in  lunacy 
proceedings.     No  children  were  ever  born  of  said  marriage. 

The  petitioner  alleges  that  the  said  property  was  purchased 
in  the  name  of  his  deceased  wife,  Jane  B.  Wallace,  with  funds 
realized  from  the  sale  of  property  formerly  owned  by  him  in  the 
city  of  Buffalo  and  that  the  petitioner  after  purchasing  the  pitip- 
erty  made  alterations  and  considerable  repairs  thereon  at  his  own 
personal  expense;  that  he  has  paid  from  his  own  resources  all  the 
expenses  incidental  to  the  commission  of  his  deceased  wife  to  the 
State  hospital,  the  expenses  of  her  maintenance  theje  and  her 
funeral  expenses  and  notice  of  this  application  was  duly  adver- 
tised in  a  newspaper  published  in  the  city  of  Oswego  for  three 
consecutive  weeks  commeucing  December  21,  1915,  and  a  copy 
of  said  notice  has  been  posted  in  various  public  places  in  the  city 
of  Oswego. 

The  application  is  in  accordance  with  the  statute  and  the  rules 
and  regulations  of  the  Land  Office,  and  as  the  petitioner  is  the 
3ur\'iving  husband  of  decedent,  if  your  Honorable  Board  decides 
to  grant  this  application,  it  must  he  without  consideration  in 
nccordauco  with  the  terms  of  the  statute. 

Ivcspi'i't fully  submitted. 

K.  E.  WOODBrrtV. 

Atforney-Geiicrol. 
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On  motion,  the  above  report  was  adopted  and  it  was  ordered, 
that  quit-claim  lettera-patent  issue  to  Henry  F.  Wallace  npoa  pay- 
ment of  one  dollar  patent  fee. 

In  accordance  with  above  action  letters-patent  issued  as  follows: 

The  people  of  the  State  of  Nevv  York,  by  the  grace  of  God, 
free  and  independent :  To  all  to  whom  these  presents  shall  come, 
greeting;  Know  ye,  that  we  have  granted,  released  and  quit- 
claimed, and  by  these  presents  do  grant,  release  and  quit-claim 
unto  Henry  F.  Wallace,  residing  at  No.  34  West  Ninth  street, 
in  the  eitj-  of  Oswego,  county  of  Oswego,  State  of  Xew  York,  the 
premiaes  hereinafter  described,  the  said  Henry  F.  Wallace  having 
iJuiy  tnade  and  presented  a  petition  to  the  Commissioners  of  the 
Land  Office  within  the  time  and  in  the  form  and  manner  required 
by  article  5  of  chapter  50  of  the  Laws  of  1909,  and  the  amend- 
ments thereto,  to  which  reference  is  hereby  made,  and  the  said 
Commissioners  having  in  accordance  with  said  acts  duly  con- 
sidered the  allegations  contained  in  said  petition  and  having 
found  the  facts  therein  set  forth  to  be  established  by  competent 
and  satisfactory  proof;  and  upon  the  payment  of  one  dollar 
patent  fee,  we  have  granted,  released  and  quit-claimed  and  by 
these  presents  do  grant,  release  and  quit-claim  unto  Henry  F.  Wal- 
lace, his  heirs  and  assigns,  all  the  right,  title  and  interest  of  the 
people  of  the  State  of  New  York,  in  and  to  the  premises  described 
as  follows : 

All  that  tract  or  parcel  of  land,  situate  in  the  city  of  Osw^;o, 
county  of  Osw^o  and  State  of  New  York,  known  and  described 
as  follows:  Subdivision  number  Six  of  lot  number  One  hun- 
dred nine  of  Military  Lot  number  Six,  the  Van  Buren  Tract,  so 
called,  as  the  same  is  laid  down  on  a  map  of  said  lot  filed  in  the 
clerk's  office  of  the  county  of  Oswego,  by  George  Deming,  being 
fifty-one  feet  wide  on  Dublin  street  and  one  hundred  thirty  feet 
deep.  Said  property  consists  of  a  dwelling  house  and  lot  known  as 
No.  31  I>ublin  street  in  said  city  of  Oswego,  which  was  con- 
veyed to  Jane  B.  Wallace  by  Anne  Ferguson  by  deed  dated  July 
5,  1912,  recorded  in  the  Oswego  county  clerk's  office  April  17, 
1913,  in  book  285^of  Deeds  at  page  410. 

These  letters-patent  are  issued  pursuant  to  a  resolution  of  the 
Commissioners  of  the  Land  Office  adopted  March  29,  1916. 
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Together  with  all  and  singular  the  rights,  hereditaments  and 
appurtenances  to  the  same  belonging  or  in  any  wise  appertaining, 
excepting  and  reseiTing  to  ourselves,  all  gold  and  silver  mines,  to 
have  and  hold  the  above  described  and  quit-claimed  premises  imto 
the  said  Henrj-  F.  Wallace,  his  heirs  and  assigns  forever;  and 
these  presents  shall  in  no  wise  operate  aa  a  warranty  of  title. 

In  testimony  whereof,  AVe  have  caused  these 
Letters  to  be  made  Patent,  and  the  Great  Seal 
of   our    said    State   to    be    hereunto    atiixed: 
[l,   s.]  Witness  Francis  M.  Hugo,  Secretary  of  State 

of  our  said  State,  at  our  city  of  Albany,  the 
third  day  of  April  in  the  year  of  our  T-ord 
one  thousand  nine  hundred  sixteen. 

FEA:NCIS  M.  HUGO. 

Passed  the  Secretary's  office,  the  J!rd  day  of  April,  19I(J. 
A.B.PARKER, 

Deputy  Secretary  of  St'de. 


At  a  meeting  of  the  Commissioners  of  the  Land  Offiee,  held  at 
the  ortif-e  of  the  Secretary'  of  State,  in  the  city  of  Albany,  Xew 
Vork,    on   Thursday,    April   27,    1916,    at    2:30    o'clock   in   the 

afternoon. 

Preseut: 

Tn.vDDEVS  C.  SwKET,  Speaker  of  the  Assembly. 

Fraxcis  JL  Hroo,  Secretary  of  State. 

KtiBCRT  E.  WooDBCHY,  Aitomey-Gcneral. 

Fr.\xk  M.  Williams,  State  Engiimer  and  Surtreyor, 

Henry  Wil.'inn  applied  for  a  release  of  the  State's  interest  in 
land:;  in  the  town  of  Grfenhurgh,  Westchester  county.  (\m\ 
lIomi)stead,   Xassau  county,  New  York, 
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The  Attoruey-GeDeral  reported  thereon  as  follows: 
STATE  OF  NEW  YORK 

Office  of  the  Attobnby-General 

Albany,  April  9,  1916 
Before  the  CommiBsioners  of  the  Land  OtGce : 


In  the  Matter  of  the  Application  of 
Hexbt  Wilson  for  a  release  of  certain 
parcels  of  land  in  the  Town  of  Green- 
burgh,  Westchester  County,  and  Val- 
ley Stream,  Xassau  County,  which 
escheated  upon  the  death  of  his  wife, 
Eliza  Wilson,  without  heirs. 


To  the  Commissioners  of  the  Land  Office: 

Ge^jtlemex. —  The  petition  herein  and  con-oborative  affidavits 
and  other  papers  show  that  on  April  12,  1893,  Eliza  Wilson  pur- 
chased from  the  Elmsford  Improvement  Company  Lots  0,  10,  11, 
12,  13,  14,  30  and  32  in  Block  15  on  map  of  building  lots  and 
villa  sites  at  Elmsford  Park,  Westchester  county,  made  by  Ward 
Caq)euter  &  Son,  engineers,  May  5,  1891,  and  that  on  June  li, 
1**95,  said  Eliza  Wilson  purchased  of  the  Royal  Land  Company 
of  Xew  York  Lots  45"  and  458  at  Valley  Stream,  Queens  (now 
Xassau)  county,  on  map  3  of  Irma  Park  property  of  said  Royal 
Land  Company. 

The  applicant  alleges  that  said  lands  were  paid  for  by  him- 
self from  hia  eai-uings  and  were  not  paid  for  by  any  money  belong- 
ing to  said  Eliza  Wilson,  but  title  was  taken  in  her  name  in  order 
that,  should  applicant  die  before  hia  wife,  she  would  be  saved 
the  expense  of  administration  upon  his  estate.  Applicant  has 
resided  upon  the  lands  in  Elmsford,  Westchester  county,  ever 
since  the  purchase  thereof  and  erected  a  dwelling  house  thereon 
and  has  paid  all  taxes  imposed  upon  both  properties.  The  said 
Eliza  Wilson  died  intestate  March  1,  1905,  from  a  sudden  par- 
alrtii"  stroke,  and  was  thus  prevented  from  making  her  will  dur- 
ing her  last  illness.  She  left  no  heirs-at-law  either  in  this  country 
or  in  England,  where  she  was  born.  -,  , 

DiailizedbyLTOO^k 


18  [Senate, 

The  real  estate  in  Westchester  county  is  said  ia  be  of  the  value 
of  three  thousand  dollars,  and  the  lots  m  Nassau  county  are 
unimproved  and  said  to  be  worth  five  hundred  dollars.  The 
application  is  made  in  accordance  with  the  provisions  of  the 
statutes  and  the  rules  and  regulations  of  the  Commissioners  of 
the  Land  Office.  I  am  of  the  opinion  that  should  your  honorable 
body  see  fit  to  grant  the  prayer  of  this  petition  the  same  should 
Ik!  made  without  consideration  as  provided  by  the  statute, 
fiespectfully  submitted, 

E.  K.  WOODBUKV, 

Attornefj-General. 

On  motion,  the  above  report  was  adopted  and  it  was  ordered 
upon  pajinent  of  ten  dollars  patent  fee  that  quit-claim  letters- 
patent  issue  to  Henry  Wilson  for  the  lands  applied  for. 

In  accordance  with  above  action  letters-patent  issued  as  follows: 

The  people  of  the  State  of  New  York,  by  the  grace  of  God, 
free  and  independent:  To  all  to  whom  these  presents  shall  come, 
greeting:  EJiow  ye,  that  we  have  granted,  released  and  quit- 
claimed, and  by  these  presents  do  grant,  release  and  quit-claim 
unto  Henry  Wilson,  residing  in  the  village  of  Elmsford,  town  of 
Greenburgh,  Westchester  county,  New  York,  the  premises  herein- 
after described,  the  said  Henry  Wilson  having  duly  made  and  pre- 
sented a  petition  to  the  Commissioners  of  the  Land  Office  within 
the  time  and  in  the  form  and  manner  required  by  article  5  of 
chapter  50  of  the  Laws  of  1909,  and  the  amendments  thereto,  to 
which  reference  is  hereby  made,  and  the  said  Commissioners  hav- 
ing in  accordance  with  said  acta  duly  considered  the  allegations 
contained  in  said  petition  and  having  found  the  facts  therein 
set  forth  to  be  established  by  competent  and  satisfactory  proof; 
and  upon  the  payment  of  ten  dollars  patent  fee,  we  have  granted, 
released  and  quit-claimed  and  by  these  presents  do  grant,  release 
and  quit-claim  unto  Henry  Wilson,  his  heirs  and  assigns,  all  the 
right,  title  and  interest  of  the  people  of  the  State  of  New  York, 
in  and  to  the  premises  described  as  follows: 

All  those  eight  certain  lots,  pieces  or  parcels  of  land  situate  at 
Elmsford  in  the  town  of  Greenbiirgh,  countj'  of  Westchester  and 
State  of  New  York,  shown  and  designated  on  a  certain  map  of 
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building  lots  and  villa  sites  at  Elmsford  Park,  Westchester  county, 
New  York,  made  by  Ward  Carpenter  &  Son,  civil  engineers, 
Tarrytown,  Xew  York,  May  5,  1891,  and  filed  as  map  number  ten 
hundred  thirty-one  in  the  ofiice  of  the  Register  of  the  county  of 
Westchester  and  State  of  New  York,  on  the  19th  day  of  July, 
1892,  as  lots  number  Nine,  Ten,  Eleven,  Twelve,  Thirteen,  Four- 
teen, Thirty  and  Thirty-t\\-o  in  block  Fifteen  on  said  map. 

Also,  all  those  certain  lots,  pieces  or  parcels  of  land  situate, 
lying  and  being  at  Valley  Stream,  in  the  county  of  Nassau  and 
State  of  New  York,  known  and  designated  by  the  lot  numbers 
Four  hundred  fifty-seven  and  Four  hundred  fifty-eight  in  block 
Seventeen  on  a  map  entitled:  "Map  number  3  of  Irma  Park 
property  of  the  Royal  Land  Company  of  New  York,"  and  filed  in 
the  office  of  the  clerk  of  Queens  county;  the  easterly  line  of  said 
lots  extending  to  and  bordering  on  the  westerly  line  of  Bismark 
street. 

These  letters-patent  are  issued  pursuant  to  a  resolution  of  the 
Commissioners  of  the  Land  Office  adopted  April  27,  1916. 

Together  with  all  and  singular  the  right,  hereditaments  and 
appurtenances  to  the  same  belonging  or  in  any  wise  appertaining, 
excepting  and  reserving  to  ourselves,  all  gold  and  silver  mines; 
to  have  and  hold  the  above  described  and  quit-claimed  premises 
unto  the  said  Henry  Wilson,  his  heirs  and  assigns  forever;  and 
these  presents  shall  in  no  wise  operate  as  a  warranty  of  title. 

In  testimony  whereof,  We  have  caused  these 
Letters  to  be  made  Patent,  and  the  Great  Seal 
of   our    said    State    to    be   hereunto    affixed: 
[l.  s.]  Witness  Francis  M.  Hugo,  Secretary  of  State 

of  our  said  State,  at  our  city  of  Albany,  the 
third  day  of  May  in  the  year  of  our  Ixird  one 
thousand  nine  hundred  sixteen. 

FRANCIS  M.  HUGO. 

Passed  the  Secretary's  office,  the  3rd  day  of  JEay,  1916. 
A.  B.  PARKER, 
Deputy  Secretary  of  Stnfe. 
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At  a  meeting  of  the  Commissioners  of  the  Land  Office,  held  at 
the  office  of  the  Secretary  of  State  in  the  city  of  Albany,  on 
Thursday,  June  29,  1916,  at  two-thirty  o'clock  in  the  aftemoou. 

Present: 

EnwABD  ScHOEKECK,  Lieutetmnt-GovemoT. 

Feancis  31.  Hugo,  Secretary  of  State. 

KuoENE  31,  Teayis,  Comptroller. 

James  L,  Wells,  Treasurer. 

EoBnar  E,  Woodbuey,  Attomey-Oeneral. 

Feank  M.  W11J.1AMS,  State  Engineer  and  Surveyor. 

Charles  Kiley  applied  for  a  release  of  the  State's  interest  in 
premises  known  as  No.  82  Hopkins  avenue,  T-ong  Island  City, 
Queens  countj-,  N.  Y.,  which  escheated  to  the  State  upon  the  death 
of  his  stepmother,  Fannie  Riley. 

The  Attorney-General  reported  thereon  as  follows: 

STATE  OF  XEW  YORK 

Office  op  the  Attoenev-Gbneeal 

Albany,  May  16,  1916 

Before  the  Commissioners  of  the  Land  Office: 


In  the  ilatter  of  the  Petition  of  Ciiaeles 
Riley  for  a  release  of  the  State's  inter- 
est in  premises  known  as  No.  82  Hop- 
kins Avenue,  Long  Island  Citry, 
Queens  County,  which  escheated  to  the 
State  upon  the  death  of  his  stepmother, 
Fannie  Riley. 


To  the  Commissioners  of  the  Iio-nd  Office: 

Gentlemen. —  The  petition  herein  and  corroborative  affidavits 
and  abstract  of  title  show  that  Fannie  Riley  purchased  Lot  No. 
338  on  map  of  property  at  Ravenswood  in  the  vicinity  of 
Hallock's  Cove,  L.  I,,  on  the  west  side  of  Jay  street  (now  Hopkins 
ave,),  in  1883.  At  that  time  she  was  the  wife  of  Thomas  Riley, 
the  father  of  the  petitioner,  his  mother  having  previously  died, 
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and  i^id  Famiie  Kiley  being  hia  stepmother.  The  said  premises 
are  aaid  to  have  been  purchased  with  funds  belonging  to  peti- 
tioner's father.  Fannie  Kiley  died  intestate  in  February,  1890, 
at  Long  Idland  City,  leaving  no  known  heirs,  but  leaving  her  said 
husband  her  surviving,  and  seized  of  said  premises  which  are  said 
to  be  of  the  value  of  $1,500.  Thomas  Kiley,  the  husband  of 
Fannie  Riley,  died  intestate  in  Long  Island  City  in  or  about  the 
year  1899,  leaving  the  petitioner,  his  son  and  only  heir,  the  peti- 
tioner claiming  as  the  only  heir-at-law  of  his  father,  the  husband 
of  said  Fannie  Riley,  and  by  reason  of  over  twenty  years'  pOBses- 
sion,  erected  a  substantial  building  on  said  premises  in  the  belief 
that  he  had  a  valid  title  thereto.  He  has  also  paid  many  years' 
taxes  and  assessments  upon  the  said  premises. 

The  petitioner  also  claims  that  he  is  equitably  entitled  to  said 
property  by  reason  of  an  instrument  in  writing  signed  by  Fannie 
Riley  and  endorsed  on  the  original  deed  to  her,  whereby  she 
assigned  and  transferred  to  Charles  Riley,  the  i>etitioner,  all  her 
right,  title  and  interest  in  said  premises.  The  assignment  was 
not,  however,  duly  acknowledged,  although  a  notary  public's  name 
was  attached  to  said  transfer.  The  petitioner  is  now  advised  by 
his  counsel  that  said  assignment  is  void  Iwcause  of  defects  of  form 
and  execution  and  therefore  prays  that  the  Commissioners  of  the 
Land  Office  will  release  to  him  the  State's  interest  in  the  said 
lands. 

Section  62  of  the  Public  Lands  Law  provides  that  the  Com- 
missioners may  release  the  State's  interest  in  a  case  of  this  kind 
and  that  a  conveyance  so  made  to  any  petitioner  who  is  the  heir- 
at-law  of  a  surviving  husband,  shall  be  without  consideration 
when  the  value  of  the  property  sought  to  be  released  does  not 
exceed  $10,000. 

The  petitioner  further  shows  that  the  premises  in  question  are 
Jill  the  land  that  Fannie  Riiey  died  seized  of. 

V<mr  honorable  body  have  full  power  to  grant  the  relief  prayed 
for  in  the  petition. 

Respectfully  submitted, 

E.  E.  WOODBURY, 

Attorney-General. 
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On  motion  the  above  report  was  adopted  and  it  was  ordered 
upon  payment  of  one  dollar  patent  fee  that  quit-claim  lettere- 
patent  issue  to  Charles  Riley  for  the  premises  applied  for. 

In  accordauee  with  above  action  letters-patent  issued  as  follows : 

The  people  of  the  State  of  New  York,  by  the  grace  of  God,  free 
and  independent:  To  all  to  whom  these  presents  shall  come, 
greeting:  Know  ye,  that  we  have  granted,  released  and  quit- 
claimed, and  by  these  presents  do  grant,  rclpase  and  quit-claim 
unto  Charles  Riley,  residing  at  number  S2  Hopkins  a\'enue,  Long 
Island  City,  in  the  county  of  Queens  and  State  of  New  York,  the 
premises  hereinafter  described,  the  said  Charles  Riley  having 
duly  made  and  presented  a  petition  to  the  Commissioners  of  the 
Land  Office  within  the  time  and  in  the  form  and  manner  required 
by  article  5  of  chapter  50  of  the  Laws  of  1909,  and  the  amend- 
ments thereto,  to  which  reference  ia  hereby  made,  and  the  said 
Commissioners  having  in  accordance  with  said  acts  duly  consid- 
ered the  allegations  contained  in  said  petition  and  having  found 
the  facts  therein  set  forth  to  be  established  by  competent  and  satis- 
factory proof;  and  upon  the  pajTnent  of  one  dollar  patent  fee,  we 
have  granted,  released  and  quit-claimed  and  by  these  presents  do 
grant,  release  and  quit-claim  unto  Charles  Kiley,  his  heirs  and 
assigns,  all  the  right,  title  and  interest  of  the  people  of  the  State 
of  New  York,  in  and  to  the  premises  described  as  follows: 

All  that  certain  lot,  piece  or  parcel  of  land,  situate,  lying  and 
being  in  Long  Island  City,  county  of  Queens  and  State  of  New 
York,  and  known  and  distinguished  on  a  map  made  by  William 
H.  Elphinstone,  Surv^or,  which  map  is  entitled  "  Map  of  Prop- 
erty at  Ravenswood  in  the  vicinity  of  Hallett's  Cove,  Long 
Island,"  and  is  filed  in  the  office  of  the  Clerk  of  Queens  county, 
as  follows:  Lot  number  three  hundred  thirty-eight  on  said  map 
and  being  on  the  westerly  side  of  Jay  street  and  bounded  as 
foliowH:  On  the  north  by  lot  three  hundred  thirty-seven  on  said 
map,  on  the  east  by  Jay  street  aforesaid,  on  the  south  by  lot  three 
hundred  thirty-nine  on  said  map  and  on  the  west  by  lot  three 
hundred  thirty-four  on  said  map. 

These  letters-patent  are  issued  pursuant  to  a  resolution  of  the 
Commissioners  of  the  Land  Office  adopted  June  29,  1916. 

Together  with  ail  and  singular  the  rights,  hereditaments  and 
appurtenances  to  the  pnuie  belonging  or  in  any  wise  appertaining, 
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excepting  and  reserving  to  ourselves,  all  gold  and  silver  mines; 
to  have  and  hold  the  above  described  and  quit-claimed  premises 
unto  the  said  Charles  Rile}',  his  heirs  and  asalgiia  forever;  and 
these  presents  shall  in  no  wise  operate  as  a  warranty  of  title. 

Itt  testimony  wheeeof,  We  have  caused  these 
Letters  to  be  made  Patent,  nnd  the  Great  Seal 
of    our   said    State    to    be   hereunto    affixed: 
[l.  s.]  Witness  Francis  M.  Hugo,  Secretary  of  State 

of  our  said  State,  at  our  city  of  Albany,  the 
eighteenth  day  of  July  in  the  year  of  our  Lord 
one  thousand  nine  hundred  sixteen. 

FKANCIS  M.  HUGO. 

Passed  the  Spcretary'.s  office,  the  18th  day  of  July  3916. 
C.  W.  TAFT, 
Second  Dep'dy  Secretnri/  of  State. 


At  a  meeting  of  the  Commissioners  of  the  Laud  Office,  held  at 
the  office  of  the  Secretary  of  State,  in  the  city  of  Albany,  on 
Thursday,  the,  twenty-fourth  day  of  August.  1916,  at  2:30 
o'clock  in  the  afternoon. 

Present  : 

FR.*.xcrs  M.  Hrco,  Secretary  of  State. 

Jauks  L.  Wells,  Treasurer. 

EoBEHT  E.  WooDBrRY,  A  ttomey-General. 

FaAXK  M.  Williams,  State  Bngineer  and  Surveyor. 

Anna  Augusta  Mitchell  applied  for  a  release  of  the  State's 
interest  in  a  lot  on  the  east  side  of  Franklin  street  in  the  village 
of  Hempstead,  Nassau  county,  N.  Y.,  which  escheated  to  State  on 
the  death  of  her  husband,  George  Mitchell,  deceased. 
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The  Attoruey-General  reported  thereon  as  follows : 
STATE  OF  NEW  YORK 

Office  of  the  Attosxey-Geneeal 

Alba>-t,  August  18,-  191i», 
Before  the  Commissioners  of  the  Land  Office; 


In  the  ilatter  of  the  Application  of 
Ansa  ArtsrsTA  Mitchell,  for  the 
release  of  certain  escheated  lands  in  the 
village  of  ]Ienip:?tfai],  Nassau  county. 
New  York. 


To  the  Commissioners  of  the  Land  Office: 

Gkntlemen,—  The  jjetition  of  the  almve-iiamed  applicant 
shows  that  she  is  over  75  ypara  of  age,  and  is  tlie  widow  of  George 
Slitehell,  one  of  the  last  surviving  niembei-s  of  the  Shinnecock 
Indians,  who  died  April  7,  1913,  intestate,  aged  91  years,  a  resi- 
dent of  the  village  of  Hempstead,  and  the  owner  in  fee  of  a  lot 
of  land  in  said  village,  lying  on  the  east  side  of  Franklin  street, 
described  in  said  petition,  being  25  feet  in  front  and  rear,  ami 
about  129  feet  deep  on  the  north  side  and  alx)ut  137  feet  deep  on 
the  south  side,  upon  which  is  erected  a  shack,  now  occupied  liy  the 
petitioner;  that  the  petitioner  was  married  to  said  George  ilitchell 
in  1857,  in  the  village  of  Hempstead,  and  that  said  Jlitcliell  on 
his  death  left  no  heirs-atdaw  or  kindred  of  any  kind. 

The  said  George  Mitchell  was  an  itinerant  watch  and  clock 
repairer,  and  the  land  above  described  was  puix-hased  with  the 
savings  of  many  years,  saved  by  the  petitioner  and  her  husband, 
and  is  the  only  property  her  husband  was  possessed  of  at  the  time 
of  his  death.  The  petitioner  is  old  and  feeble  and  unable  to 
obtain  employment,  but  hopes  to  maintain  herself  during  the 
remaining  years  of  her  life  from  the  proceeds  of  the  sale  of  said 
lands  above  described,  should  the  Land  Board  see  fit  to  release  the 
same  to  her. 

The  said  premises  are  a  part  of  premises  purchased  by  George 
Mitchell  in  the  year  1866,  he  having  conveyed  the  rear  part  of  his 
lot  to  one  Anna  Augusta  Clowes  in  1868.  The  said  pi'eniises  are 
said  to  be  of  the  value  of  $600.  ,-.  . 
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The  application  appears  to  be  in  accordance  with  the  provisions 
uf  the  statutes  and  the  rules  and  regulations  of  the  Land  Board. 
Should  your  Honorable  Body  see  fit  to  graut  the  prayer  of  the 
petitioner,  the  release  should  be  without  consideration,  in  accord- 
ance with  the  provisions  of  the  statute. 

Respectfully  submitted, 

E.  E.  WOODBURY, 

Attorney-General. 
On  motion,  the  above  report  was  adopted  and  it  was  ordered, 
upon  payment  of  one  dollar  patent  fee  that  quit-claim  letters- 
patent  issue  to  Anna  Augusta  llitchell  for  the  lands  applied  for. 
In  accordance  with  above  action  letters-patent  issued  as  follows: 
The  people  of  the  State  of  New  York,  by  the  grace  of  God, 
free  and  independent:  To  all  to  whom  these  presents  shall  come, 
greeting:  Know  ye,  that  we  have  granted,  released  and  quit- 
claimed, and  l^"  these  presents,  do  grant,  release  and  quit  claim 
onto  Anna  Augusta  Mitchell,  residing  on  the  easterly  side  of 
Franklin  street,  below  Front  street,  in  the  village  of  Hempstead, 
town  of  Hempstead,  county  of  Nassau,  State  of  New  York,  the 
premises  hereinafter  described,  the  said  Anna  Augusta  ilitchell 
having  duly  made  and  presented  a  petition  to  the  Commissioners 
of  the  Laud  Office  within  the  time  and  in  the  form  and  manner 
required  by  article  5  of  chapter  50  of  the  Laws  of  1909  and  the 
amendments  thereto,  to  which  reference  is  hereby  made,  and  the 
Kaid  Commissioners  having  in  accordance  with  said  acts  duly  con- 
sidered the  allegations  contained  in  said  petition  and  having 
found  the  facta  therein  set  forth  to  be  established  by  competent 
and  satisfactory  proof;  and  upon  payment  of  one  dollar  patent 
fee,  we  have  granted,  released  and  quit-claimed,  and  by  these 
presents  do  grant,  release  and  quit-claim  unto  Anna  Augusta 
Mitchell,  her  heirs  and  assigns,  all  the  right,  title  and  interest  of 
the  people  of  the  Htate  of  \ew  York,  in  and  to  the  premises 
described  as  follows: 

All  that  certain  piece,  parcel  or  lot  of  land  situate,  lying,  being 
in  the  village  of  Hempstead,  county  of  Nassau,  State  of  New 
York,  on  the  east  side  of  Franklin  street,  hounded  on  the  north 
bi-  land  of  William  Brooks,  on  the  east  by  land  formerly  of 
Gwrge  llitchell,  and  now  or  late  of  Ann  Augusta  Clowes,  on  the 
south  by  land  of  Gideon  S.   Nichols,  on  the  west  by  Franklin. 
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street,  and  being  hventy-five  feet  in  front  and  rear,  and  about  one 
hundred  and  twenty-nine  feet  deep  on  the  north  aide  and  about 
one  hundred  and  thirt)'-aeven  feet  deep  on  the  aouth  side. 

These  letters-patent  are  isaued  pursuant  to  a  resolution  of  the 
Commissioners  of  the  Land  Office  adopted  August  24,  1916. 

Together  with  all  and  singular  the  rights,  hereditaments  and 
appurtenances  to  the  same  belonging  or  in  any  wise  appertaining, 
excepting  and  reserving  to  ourselves,  all  gold  and  silver  mines; 
to  have  and  hold  the  above  described  and  quit-claimed  premises 
unto  the  said  Anna  Augusta  Mitchell,  her  heirs  and  assigns  for- 
ever; and  these  presents  shall  in  no  wise  operate  as  a  warranty  of 
title. 

In  testimony  whebeof,  We  have  caused  these 
our  Letters  to  be  made  Patent,  and  the  Great 
Seal  of  our  said  State  to  be  hereunto  affixed: 
[l.  s.]  Witness  Francis  M.  Hugo,  Secretary  of  State 

of  our  said  State,  at  our  city  of  Albany,  the 
twenty-eighth  day  of  August  in  the  year  of 
our  Lord  one  thousand  nine  hundred  sixteen. 
FRANCIS  M.  HUGO, 
Passed  the  Secretary's  office,  the  2Sth  day  of  August,  1916. 
C.  W.  TAFT, 
Second  Deputy  Secretary  of  State. 


At  a  meeting  of  the  Commissioners  of  the  Land  Office,  held  at 
the  office  of  the  Secretary  of  State,  in  the  city  of  Albany,  on 
Thursday,  the  twenty-fourth  day  of  August,  1916,  at  2:30 
o'clock  ill  the  afternoon. 

Present: 

Francis  11.  Ilrcto,  Secretary  of  State. 

Jamks  L.  Wells,  Treasurer. 

Egbuet  E,  Woocbdey,  Atiomey-Qeneral. 

Frank  M.  Williams,  State  ETigineer  and  Surveyor. 

The  Secretary  of  State  presiding. 

Emma  Xehlsen  applied,  under  chapter  419,  Laws  of  1916  for 
a  release  of  the  State's  interest  in  8  lot  in  the  former  town  of  New- 
town. Queens  counts',  which  escheated  to  the  State.  -,  , 
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The  Attorney-General  reported  thereon  as  follows: 
STATE  OF  NEW  YORK 

Office  of  the  ATToR>fET-GENBaAL 
Before  the  Commissioners  of  the  Laud  Office: 


IxL  the  Matter  of  the  Application  of 
Ehua  Nehusbh,  under  Chapter  419 
of  the  Laws  of  1916,  for  the  release 
of  a  lot  of  land  in  the  former  town  of 
Newtown,  Queens  County,  alleged  to 
have  escheated  to  the  State. 


To  the  Commissio tiers  of  the  Land  Office: 

Gentlemen. —  On  December  1;  1913,  Emma  Nehlaen  applied 
to  the  Land  Board  for  the  release  of  a  lot  of  land  21  feet  front 
and  120  feet  deep  on  which  is  erected  a  one-story  frame  house  of 
four  rooms  said  to  be  worth  not  to  exceed  $1,200,  which  lands 
escheated  to  the  State  on  the  death  of  Dorothea  Ehrmann  on 
Jnly  8,  1872,  intestate  and  without  heira.  The  report  of  Honor- 
able Thomas  Carmody,  Attorney-General,  to  the  Land  Board 
under  date  of  January  30,  1914,  states  that  said  application 
alleged  that  Dorothea  Ehrmann  died  in  Newtown,  Queens  county, 
N.  Y.,  on  July  8,  1872,  intestate  leaving  no  known  heirs-at-law 
and  that  she  waa  at  her  death  the  owner  in  fee  of  said  land  iu  the 
said  town  by  purchase  from  John  A.  Meehan  and  wife  under  a 
deed  dated  May  20,  1868,  that  said  decedent  left  a  husband  who 
subsequently  remarried  and  had  a  child,  Joseph  Ehrmann,  by  his 
second  wife  and  that  the  petitioner  purchased  the  lot  in  question 
in  1909  from  Joseph  Ehrmann,  the  son  and  heir-at-law  of  Andreas 
Ehrmann,  deceased,  and  that  he  had  advised  the  attorney  for  the 
petitioner  that  in  his  opinion  the  Land  Board  had  no  power  to 
release  the  lands  in  question  for  the  reason  that  the  petition  was 
not  presented  within  forty  years  after  such  escheat  as  provided 
under  section  60  of  the  Public  Lands  Law  and  that  the  peti- 
tioner's attorney,  coinciding  with  this  view,  desired  that  the  appli- 
cation should  be  considered  as  withdrawn,  and  at  a  meeting  of 
the  Land  Board  held  Febniary  24,  1914,  said  report  was  adopted 
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and  the  application  waa  ordered  withdrawn.  Since  this  time, 
chapter  419  of  the  Laws  of  1916  was  passed  authorizing  the  Com- 
misHioners  of  the  Land  Office  to  release  to  Emma  Nehlsen  all  the 
right,  title  and  interest  of  the  people  of  the  State  of  New  York  in 
and  to  said  lot  upon  such  terms  and  conditions  as  to  them  shall 
seem  just  and  proper,  whereupon  a  new  application  was  filed  hx 
this  i>etitioner  on  July  8,  1916,  setting  forth  the  same  facts  con- 
tained in  the  former  petition.  In  addition  to  the  facts  set  forth 
in  the  report  of  Attorney-General  Oarniody,  it  has  been  shown 
that  Dorothea  Ehrmann  purchased  the  said  property  in  1868 
with  money  which  was  furnished  by  her  husband,  Andreas 
Ehrmann,  and  after  the  purchase  of  said  lot  Andreas  Ehrmann, 
in  the  year  1870,  erected  the  present  dwelling  house  thereon,  a 
photograph  of  which  accompanies  the  present  application. 

It  further  appears  that  Andreas  Ehrmann  died  on  or  about 
April  15,  1884,  leaving  his  last  will  and  testament  wherein  he 
assumed  to  devise  said  premises  to  his  second  wife,  Regina,  who 
died  intestate  on  June  30,  1907,  leaving  said  Joseph  Ehrmann 
her  only  heir-at-law,  said  Joseph  being  the  only  issue  of  the  mar- 
riage of  said  Andreas  Ehrmann  and  Regina,  his  second  wife,  and 
that  on  March  22,  1900,  the  petitioner,  Emma  Nehlsen,  Ijelieving 
said  Joseph  Ehrmann  to  be  the  owner  in  fee  of  said  premises  pur- 
chased the  same  from  him,  paying  $1,000  and  receiving  his  deed, 
which  was  duly  recorded  in  Queens  county  clerk's  office. 

She  further  shows  in  her  petition  that  the  actual  possession  of 
said  premises  since  May  20,  1868,  was  in  Dorothea  Ehrmann 
down  to  the  date  of  her  death  in  1872,  and  from  July  8,  1872,  in 
Andreas  Ehrmann  down  to  the  date  of  his  death  on  April  15, 
1884,  and  in  Regina  Ehrmann  from  April  15,  1884,  down  to  the 
time  of  her  death  on  June  .'!0,  1007,  and  in  Joseph  Ehrmann  from 
June  :J0,  1907,  to  the  date  of  his  conveyance  to  the  petitioner, 
March  22,  1909,  «nd  from  that  time  has  l>een  in  the  petitioner 
and  during  said  period  from  1868  up  to  the  same  time  there  has 
been  no  adverse  claim  in  any  person  whatsoever. 

In  view  of  this  adverse  [wssession  against  the  State  for  over 
forty  years,  and  in  view  of  the  provision  of  section  362  of  the 
Code  of  Civil  Procedure  which  provides  that  the  people  of  the 
State  will  not  sue  a  person  for  or  with  respect  to  real  proper^  or 
the  issue  or  profits  thereof  by  reason  of  the  right  or  title  of  tlie 
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I>eopie  of  the  State  to  the  same  unless  the  cause  of  actiOD  accrued 
within  forty  years  before  the  action  is  commenced  or  the  people 
or  those  from  whom  they  claim  have  received  the  rents  and  profits 
of  the  real  estate  or  some  part  thereof  within  the  same  period,  it 
would  seem  that  the  State  would  have  difficulty  to  i-ecover  posses- 
sion of  said  premises  in  an  action  of  rejectment  under  section 
1977  of  the  Code. 

It  appears  that  Mrs.  Xehlseii  desired  to  procure  a  loan  on  said 
premises  but  was  unable  to  procure  the  same  I>ecause  of  the  techni- 
cal escheat  of  the  State  in  1872.  This  application  is  made  in 
accordance  with  the  statute  and  the  rules  and  i-egulations  of  the 
Land  Board  except  that  the  rule  of  the  I^aud  Board  requiring  an 
advertisement  of  the  notice  of  the  present  application  to  the  Land 
Boai-d  has  not  been  made.  Jiowever,  Mrs.  Kehlsen  did  advertise 
for  the  required  period  in  the  year  1913  at  the  time  of  her  first 
npplication  and  as  she  now  in  her  petition  asks  that  the  Board 
waive  the  publication  of  the  notice  of  application  in  order  to  save 
her  this  expense,  I  would  recommend  the  waiver  of  the  rule  requir- 
ing publication. 

I  am  of  the  opinion  that  the  Land  Board  has  full  power  to 
grant  the  prayer  of  the  petition  and  release  the  lands  descrit)ed 
in  the  petition  to  the  petitioner  without  consideration. 
Respectfully  submitted. 

K.  E.  WOODBURY, 

Attomey-Genernl. 

On  motion,  the  above  import  was  adopted  and  it  was  ordered 
upon  payment  of  one  dollar  patent  fee  that  quit-claim  letters- 
patent  issue  to  Emma  Xehlsen  for  the  lands  applied  for. 

In  accordance  with  above  action  letters-patent  issued  as  follows : 
The  people  of  the  State  of  New  York,  by  the  grace  of  God, 
free  and  independent:  To  all  to  whom  these  presents  shall  come, 
greeting:  Ejiow  ye,  that  we  have  granted,  released  and  quit- 
claimed and  by  these  presents  do  grant,  release  and  qiiit-elaim 
unto  Emma  Nehlsen,  residing  at  No.  22  Bergen  avenue,  Ever- 
green, in  the  borough  of  Queens,  in  the  city  of  Xew  York,  county 
of  Queens  and  State  of  Xew  York,  pursuant  to  the  provisions  of 
chapter  419  of  the  Laws  of  1916,  the  premises  hereinafter 
described,  the  said  Emma  Nehlsen  having  duly  made  and  pre- 
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seated  a  petition  to  the  ( 'oinmiasioners  of  the  Land  OfRt-e  in  the 
form  iind  manner  required  by  article  5  of  chapter  50  of  the  Laws 
of  1909  and  the  ajnendmenta  thereto,  to  \vhi<'h  refpreiice  is  hereby 
made,  and  the  said  Commisaioners  having  in  awordancfi  with  eaid 
acta  duly  conaideied  the  allf^ations  contained  in  said  petition  and 
having  found  the  facts  thCTein  set  forth  to  be  established  hy  eom- 
peteut  and  aatisfaptory  proof;  and  n]x>n  the  pajnnent  of  one  dol- 
lar patent  fee,  we  have  granted,  released  and  quit-claimed  and  by 
these  presents  do  grant,  release  and  quit-claim  unto  Emma 
Nehlsen,  her  heirs  and  ns.*!fnis.  all  the  light,  title  and  interest  of 
tiie  people  of  the  State  of  Xew  York,  in  and  to  the  premise."? 
described  as  follows: 

All  that  certain  lot,  pie<'e  or  parcel  of  land,  with  the  buildings 
and  improvements  thereon,  situate,  lying  and  being  in  the  borough 
of  Queens,  in  the  city  of  Xe^v  York,  county  of  Queens  and  State 
of  Xew  York,  which  is  known  and  designated  on  a  certain  map 
filed  in  the  ofBce  of  the  clerk  of  the  county  of  Queens,  entitled 
"  Map  of  South  Williamsburg  in  Xewtown,  belonging  to  William 
Taylor,  surveyed,  laid  out  and  drawn  by  Thomas  W.  Field,  as  and 
by  the  lot  number  seventeen. 

These  letters-patent  are  issued  pursuant  to  a  resolution  of  the 
CommissionerB  of  the  Land  Office  adopted  August  24,  1916. 

Together  with  all  and  singular  the  rights,  hereditaments  and 
appurtenances  to  the  same  belonging  or  in  any  wise  appertaining, 
excepting  and  reseiTing  to  ourselves,  all  gold  and  silver  mines:  to 
have  and  hold  and  above  described  and  quit-clainied  premises  unto 
the  said  Emma  Xehlsen,  her  heirs  and  assigns  forever ;  and  these 
presents  shall  in  no  wise  operate  as  a  warranty  of  title. 

In  testimony  wiikkeof.  We  have  caused  these 
Letters  to  be  made  Patent,  and  the  Great  Seal 
of   our   said    State    to    be   hereunto    affixed: 
[l.  s.]  Witness  Francis  M.  Hugo,  Secretary  of  State 

of  our  said  State,  at  our  city  of  Albany,  the 
twenty-eighth  day  of  August  in  the  year  of 
our  Lord  one  thousand  nine  hundred  sixteen. 
FRANCIS  M.  IRTGO. 
Passe<l  the  Secretary's  office,  the  28th  day  of  August  19Hi. 
C.  W,  TAFT, 
Second  Depjify  Secretary  of  State. 
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Caroline  Coffey  applied  for  a  release  of  the  State's  interest  in  a 

strip  of  land  on  the  north  side  of  West  24th  street,  between  Ninth 

and  Tenth  avenues  in  the  city  of  Xow  York,  which  escheated  to 

the  State  on  the  death  of  Hugh  Coffey,  deceased. 

The  Attoniei'-Geneml  reported  thereon  as  follows: 

STATE  or  NEW  YORK 

Ofi'Ice  of  the  Attobhey-Gbxbral 

Albabt,  August  18,  1916. 
Before  the  Comiuisaioners  of  the  Land  Office: 


In  the  Matter  of  the  Application  of 
Caroline  Coffey  to  the  Commis- 
sioners of  the  Land  Office  for  the 
release  of  the  State's  interest  in  a  nar- 
row strip  of  land  on  the  north  side  of 
West  24th  street,  east  of  10th  Avenue 
in  the  City  of  New  York,  alleged  to 
have  escheated  to  the  State, 


To  the  Comviissioners  of  the  Land  office: 

Gestlemen. —  The  verified  petition  herein  and  other  proofs 
show  that  the  petitioner  is  seventj'-three  years  of  age  and  is  the 
widow  of  Hugh  Coffey,  to  whom  she  was  married  in  December, 
1863,  in  the  city  of  New  York;  that  her  said  husband,  Hugh 
Coffey,  was  a  native  of  Ireland  and  came  to  this  country  prior  to 
1850  and  was  soon  afterward  duly  naturalized;  that  in  March, 
1865,  he  purchased  from  George  W^amer  the  premises  known  as 
445  West  24th  street,  in  the  city  of  New  York,  where  the  peti- 
tioner has  resided  continuously  for  upwards  of  forty  years,  until 
very  recently. 

In  the  deed  to  the  petitioner's  husband  the  said  premises  wei-e 
deaeribed  as  being  parts  of  lots  numbers  77  and  78  on  map  of 
estate  of  T.  B.  Clark,  beginning  at  a  point  on  the  north  side  of 
24th  street,  245  feet  and  10  inches  east  of  10th  avenue;  thence 
easterly  22  feet  and  10  inches  by  98  feet  and  9  inches  deep;  that 
petitioner's  husband  continued  to  hold  the  title  to  said  premises 
until  1873,  when,  becoming  enfeebled  in  health,  he  expressed  a 

Digilized  by  Google 


33  L-'^li^ATK, 

desire  to  convey  said  premises  to  the  petitioner,  his  wife,  who  ha<l 
contributed  to  the  purchase  price  thereof,  and  for  that  purpose 
employed  attorneys,  now  deceased,  to  prepare  deed  of  aaid 
premises  to  convey  title  to  her;  that  through  inadvertence  the 
starting  point  of  said  deeds  was  incorrectly  stated  at  255  feet  aiul 
10  inches  instead  of  245  feet  and  10  inches,  leaving  a  difference 
of  10  feet ;  that  petitioner's  attention  was  only  called  to  this  error 
recently  when  she  placed  her  premise  in  the  market  for  sale, 
although  she  has  been  in  full  possession  during  all  these  years  of 
the  premises  beginning  245  feet  and  10  inches  east  of  10th 
avenue. 

She  further  shows  that  her  husband  did  not  own  any  interest 
in  any  other  premises  on  24th  street,  but  that  the  deed  to  her 
inadvertently  overlaps  the  lot  of  an  adjoining  owner  on  the  east 
side  who  has  good  title  thereto. 

Hugh  Coffey  died  in  the  city  of  Nei,v  i'ork.  May  3,  1881,  intes- 
tate and  without  issue.  lie  left,  however,  besides  the  petitioner, 
a  brother,  Robert  Coffey,  who  came  to  this  country  from  Ireland 
and  was  naturalized  in  1855,  and  died  November  3,  18T5,  intes- 
tate, a  widower,  leaving  one  daughter,  Elizabeth,  his  only  heir  at 
law,  who  subsequently  married  one  Kufus  Liak.  Elizabeth  Lisk, 
by  deed  dated  Heptember  5,  1912,  quit-claimed  all  her  interest  in 
this  ten  foot  strip  to  the  petitioner. 

The  petitioner's  husband,  Hugh  Coffey,  had  also  another 
remaining  brother,  named  Andrew  Coffey,  who  always  resided  i)i 
Ireland,  and  was  a  non-resident  alien.  He  died  there  in  1881, 
having  never  filed  his  intention  to  l)ecOTiie  an  American  citizen. 
He  died  intestate,  leaving  him  surviving  his  widow,  Martha,  and 
five  children,  all  of  whom  still  reside  in  Ireland,  with  the  excep- 
tion of  one  son,  Robert  James  Coffey,  who  emigrated  to  Canada, 
and  all  of  said  five  children  have  been  at  all  times  non-resideut 
aliens.  Robert  James  Coffey  died  in  Canada  in  December,  1912, 
leaving  a  widow  and  three  infant  children  all  residing  in  Canada. 
The  widow  and  all  of  the  heirs  at  law  o£  Andrew  Coffey,  excepting 
said  Robert  James  Coffey,  quit-claimed  their  interest  in  said 
premises  to  the  petitioner  by  deed  dated  October  22,  1012. 

The  petitioner  is  advised  by  counsel  (and  I  think  correctly) 
that  Elizabeth  Lisk,  as  the  only  child  of  Robert  Coffey,  deceaaeil, 
legally  inherited  an  undividerl  one-half  interest  in  said  ten  foot 
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strip,  but  as  Andrew  Coffey,  the  other  brother  ia  a  aon-resident 
alien,  his  children  eould  not  inherit  from  him,  and  upon  the  death 
of  said  Andrew  Coffey,  said  Andrew's  undivided  one-half  interest 
in  said  ten  foot  strip  passed  by  escheat  to  the  State. 

The  petitioner  has  paid  all  the  taxes  upon  said  premises,  and 
has  kept  the  same  in  repair  since  18T4, 

The  present  market  value  of  the  whole  of  the  premises  445 
West  24th  street,  is  about  $13,000,  and  the  undivided  one-half 
interest  in  said  ten  foot  strip  does  not  exceed  the  amount  of 
$2,120,  subject  to  the  petitioner's  right  of  dower  therein,  which 
would  be  at  the  rate  of  $624  per  front  foot.  The  petitioner  says 
she  has  no  property  or  income  outside  of  said  premises. 

Technically  there  appears  to  have  been  an  escheat  to  the  State 
of  an  undivided  one-half  of  the  westerly  ten  feet  of  the  house  and 
lot,  No.  445  West  24th  street,  but  evidently  it  was  the  intention  of 
the  petitioner's  husband  to  convey  the  said  premises  to  her,  and 
the  error  in  the  deed  was  evidently  an  error  on  the  part  of  the 
scrivener  only,  and  it  is  very  questionable  whether  the  State  could 
dispossess  the  petitioner  as  to  Baid  ten  feet,  under  said  techincal 
escheat.  The  escheat,  however,  did  not  occur  on  the  death  of  her 
husband,  but  by  reason  of  the  fact  that  her  husband's  brother, 
Andrew,  was  and  remained  a  non-resident  alien,  and  died  such. 

Therefore,  if  your  honorable  body  see  fit  to  grant  the  prayer  of 
the  petition,  I  think  $1.00  consideration  should  be  paid. 
Respectfully  submitted, 
E.  E.  WOODBURY, 

Attorney-Genernl. 

On  motion,  the  above  report  was  adopted,  and  it  was  ordei-ed 
upon  payment  of  one  dollar  consideration,  and  one  dollar  patent 
fee,  that  quit-claim  letters-patent  issue  to  Caroline  Coffey  for  the 
lands  applied  for. 
In  accordance  with  above  action  letters-patent  issiied  as  follows: 
The  people  of  the  State  of  New  York,  by  the  grace  of  God, 
free  and  independent :  To  all  to  whom  these  presents  shall  come, 
jrreeting:  Know  ye,  that  we  have  granted,  released  and  quit- 
t'Uimed,  and  by  these  presents  do  grant,  release  and  quit-claim 
unto  Caroline  Coffey,  re.siding  at  No.  H5  Vanderbeck  Place,  in 
Ilaekensack.  New  Jersey,  widow  of  Hugh  (!"offey,  deceased,  the 
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premises  hereinafter  described,  the  said  Caroline  Coffey  havii^ 
duly  made  and  presented  a  petition  to  the  Cominissionera  of  tke 
Laud  Office  within  the  time  and  in  the  form  and  manner  required 
by  article  5  of  chapter  50  of  the  Lawe  of  1909,  and  the  amend- 
ments thereto,  to  which  reference  is  hereby  made,  and  the  said 
Conimisaionera  having  in  accordance  with  said  acta  duly  consid- 
ered  the  allegations  contained  in  said  petition  and  having  fonnd 
the  facts  therein  set  forth  to  be  established  by  eompeteut  and  sat- 
isfactory proof;  and  the  payment  of  one  dollar  on  account  of 
grant,  which  amount  has  this  day  been  paid  into  the  State  Treas- 
ur>-,  and  the  payment  of  one  dollar  patent  fee,  we  have  granted, 
released  and  quit-claimed  and  by  these  presents  do  grant,  relewe 
and  quit-claim  unto  Caroline  Coffey,  her  heirs  and  assigns,  aU  the 
right,  title  and  interest  of  the  people  of  the  State  of  Xew  York, 
in  and  to  the  premises  described  as  follows: 

Ail  that  certain  lot  of  land,  situate,  lying  and  being  in  the 
Sixteenth  ward  of  the  city  of  New  York,  on  the  northerly  side  of 
Twenty-fourth  street  between  the  Ninth  and  Tenth  avenues,  and 
being  parts  of  two  certain  lots,  known  and  distinguished  on  a 
"  Map  of  the  Estate  of  T.  B.  Clarke,  made  by  A,  Coming  and  U. 
W.  Freeman,  10th  of  -January,  1816,"  on  file  in  the  Register's 
office  in  and  for  the  city  and  county  of  New  York  and  numbered 
235,  the  said  two  lota  being  known  by  the  numbers  77  (seventy- 
seven)  and  78  (seventy-eight)  and  the  premises  hereby  conveyed 
being  bounded  and  described  as  follows,  viz : 

Beginning  at  a  point  on  the  northerly  side  o£  Twenty-fourth 
street,  distant  easterly  from  the  northeast  comer  of  the  Tenth 
avenue  and  Twenty-fourth  street,  two  hundred  forty-five  feet  and 
ten  inches,  and  mnning  thence  eaatwardly  along  the  northerly  side 
of  Twenty-fourth  street,  twenty  feet  and  ten  inches ;  thence  north- 
erly at  right  angles  to  Twenty-fourth  street  and  parallel  with  the 
Tenth  avenue,  ninety-eight  feet  and  nine  inches  more  or  less,  to 
the  centre  line  of  the  block;  thence  westerly  along  the  said  centre 
line,  twenty  feet  and  ten  inches  and  thence  southerly,  ninety- 
eight  feet  and  nine  inches  more  or  less  to  the  place  of  beginning. 

These  letters-patent  are  issued  pursuant  to  a  resolution  of  the 
Commissioners  of  the  Land  Office  adopted  August  24,  1916. 

Together  with  all  and  singular  the  rights,  hereditaments  and 
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appurtenances  to  the  same  belonging  or  in  any  wise  fippertaining, 
excepting  and  reserving  to  ourselves,  all  gold  and'aitver  mines;  to 
have  and  hold  the  above  described  and  quit-claimed  premises  nnto 
the  said  Caroline  Co£Fey,  bet  heirs  and  assigns  forever;  and 
these  presents  shall  in  no  wise  operate  as  a  warranty  of  title. 

In  testimony  whebeof,  we  have  caused  these 
our  Letters  to  be  made  Patent,  and  the  Great 
Seal  of  our  said  State  to  be  hereunto  afSzed: 
[l.  8.]  Witness  Francis  M.  Hugo,  Secretary  of  State 

of  our  said  State,  at  our  city  of  Albany,  the 
fifteenth  day  of  September  in  the  year  of  our 
Lord  one  thousand  nine  hundred  sixteen. 

FRANCIS  M.  HUGO. 

Passed  the  Secretary's  Office,  the  15th  day  of  September,  1916. 
C.  W.  TAFT, 
Second  Deputy  Secretary  of  State. 

Respectfully  submitted, 

EDWARD  SCHOENECK, 

Lietitenant-Govemor. 
T.  C.  SWEET, 

Speaker  of  the  Assembly. 
FRANCIS  M.  HUGO, 

Secretary  of  State. 
EUGENE  M.  TRAVIS, 

Comptroller. 
-TAMES  L.  WELLS. 

Treasurer. 
FRANK  M.  WILLIAMS, 

Stnte  Engineer  and  Surveyor. 
Commissioners  of  the  Land  Office. 
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State  of  New  York 


IN     SENATE 

Fkbbdakt  13,  1917 


Preliminary  Report  of    the  Joint  Legislative 

Committee  to  Investigate  the  Moving 

Picture  Industry 


To  the  Senate  and  Assemily  of  the  8fate  of  New  York: 

By  concurrent  resolution  of  the  Senate  and  Assembly  duly 
adopted  January  3,  1917,  a  joint  committee  of  the  Senate  and 
AsEembly,  confliBting  of  three  members  of.  the  Senate,  to  be 
appointed  by  the  President  of  the  Senate,  and  five  members  of  the 
AsBembly,  to  be  appointed  by  the  Speaker  of  the  Assembly,  was 
created  to  investigate  whether  the  moving  picture  industry  is  a 
proper  subject  of  State  taxation,  and  if  such  committee  so  deem, 
the  kind  and  amount  of  taxes  to  lie  imposed,  which  such  joint  reso- 
Intion  authorized  the  members  of  such  committee  to  choose  a  chair- 
man and  "  to  sit  within  and  without  the  city  o£  Albany,  to  sub- 
poena and  compel  the  attcndnnce  of  witnesses,  to  require  the  pro- 
duction of  books,  records  and  papers,  to  take  and  hear  proof  and 
testimony,  and  otherwise  have  nil  the  powers  of  a  legislative  com- 
mittee as  provided  by  the  Lej;islative  Law,  including  the  adoption 
of  rules  for  the  conduct  of  its  proceedings." 

Such  concurrent  resolution  required  such  committe  to  report 
the  result  of  its  investigation  to  tlic  Legislature  on  or  before  Fcl)- 
ruary  15,  1917.     Such  committee  was  thereupon  duly  appointed, 
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ftiid  wlioa  appointed,  duly  met  and  choae  a  chairman  and  selected 
counsel.  The  Committee  met  in  the  city  of  New  Tork  on  di« 
18th  day  of  January,  1917,  at  eleven  o'clock  a.  m.,  in  Parlor  "  0  " 
of  the  Murray  Hill  Hotel,  and  proceeded  with  the  work  for  which 
it  was  created,  since  which  time  it  has  been*and  still  ia  condacting 
hearings  at  such  place,  stenographic  reiwrta  of  which  hearings  are 
being  madn  and  kept. 

At  the  lirst  of  such  meetings  of  the  committee,  the  motion  pic- 
ture industry  was  represented,  and  before  any  evidence  was  taken 
or  proceedings  had  hy  the  committee,  counsel  for  those  connected 
with  the  motion  picture  industry  objected  to  the  juriadiction  of 
the  committee  in  the  following  language: 

"  We  feel  that  the  inquiry  is  of  such  a  character  as  to  be 
beyond  the  jurisdiction  and  power  of  this  committee  to  mam- 
tain.  We  feel  that  it  involves  a  judicial  inquiry,  a  judicial 
determination  as  to  whether  or  not  this  industry  is  the  appro- 
priate subject  of  taxation,  and  as  such  that  the  I^egislature  has 
exceeded  its  authority  entirely  in  constituting  this  committee 
for  the  purpose  of  holding  these  hearings,  and  that  the  omn- 
mittce  itself  is  without  any  power  or  jurisdiction  in  the 
premises." 

At  the  outset,  your  committee  stated  to  those  representing  the 
motion  picture  industry,  and  has  at  all  times  during  its  proceed- 
ings, maintained  the  position  that  it  desired  all  persons  interested 
in  the  inquiry  and  in  the  industry  to  voluntarily  aid  and  assist  the 
committee  in  the  discharge  of  its  duties,  and  in  such  a  way  ag  not 
to  make  it  necessary  for  the  committee  to  exercise  the  powers 
which  your  bodies  have  vested  in  it  to  compel  the  attendance  of 
and  the  giving  of  testimony  hy  witnesses  through  the  use  of  sub- 
poenas or  by  compulsion.  Your  committee  is  glad  to  report  that 
many  engaged  in  the  motion  picture  industry  have  met  the  desires 
and  wishes  of  the  committee  in  this  respect,  bnt  there  are  srane 
notable  cases  in  which  that  has  not  been  and  is  not  the  attitude  of 
those  interested  in  the  business,  as  a  result  of  which  the  labors  of 
the  committee  in  the  performance  of  its  work  have  been  increased 
and  retarded,  and  to  such  an  extent  that  your  committee  has  been 
unable,  within  the  time  fixed  hy  such  concurrent  resolution,  to 
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complete  the  work  for  which  it  was  created  and  so  as  to  require 
extension  of  the  life  of  such  committee. 

In  its  final  report  the  committee  will  submit  the  names  of  the 
perBous  and  concerns  who  have  and  who  will  have  rendered  aid  to 
the  committee  in  the  y/ay  of  voluntarily  furnishing  such  data  and 
information  as  the  committee  has  asked  them  for. 

On  January  28,  1917,  the  committee  caused  to  be  mailed  in 
securely  enclosed  post-paid  wrappers,  sixty-nine  letters  signed  by 
the  chaJTman  of  this  committee,  addressed  to  persons,  firms  and 
corporations  who  were  engaged  in  one  or  more  of  the  so-called 
branches  of  the  motion  picture  industry,  and  who,  as  disclosed  by 
the  evidence  and  by  data  which  the  committee  had  gathered,  were 
in  a  position  to  furnish  information  necessary  to  enable  the  com- 
mittee to  reach  a  conclusion  as  to  whether  or  not  such  indostry  Is 
a  proper  subject  for  taxation,  a  copy  of  which  letter,  marled 
Exhibit  A,  is  attached  to  and  is  made  a  part  of  this  report. 
Accompanying  each  of  sucb  letters  was  a  list  of  forty-six  ques- 
tions which  the  committee  bad  pr^ared  calling  for  certain  speci- 
'  fie  facts  and  data  bearing  upon  the  question  at  issue,  a  copy  of 
which  list  of  questions,  marked  Exhibit  B,  ie  hereto  attached  and 
made  a  part  hereof. 

Among  the  persons,  firms  and  corporations  to  whom  such  letter 
wad  addressed  and  mailed,  and  to  which  a  list  of  such  questions 
waa  80  sent,  was  the  "  Metro  Pictnres  Corporation,"  of  which 
Richard  A.  Rowland  is  the  piesidttnt,  and  Joseph  W.  Kngel  is 
the  treasurer,  and  which  corporation  has  its  main  office  for  the 
transaction  of  its  business  at  1476  Broadway,  in  the  city  .of 
Xew  York,  and  in  which  city  the  said  Kowland  resides.  Said 
Metro  Pictures  Corporation  is  engaged  in  the  manufacture  or 
production,  through  allied  or  associated  or  subsidiary  companies, 
and  in  the  distribution  of  motion  or  photoplay  pictures  through- 
out the  United  States,  Canada  and  other  parts  of  the  world,  and 
in  fact  is  one  of  the  large  corporations  engaged  in  that  business. 
The  oommittee  also  ascertained  and  the  fact  is  that  one,  J.  Robert 
Rnhin,  an  attorney  at  law  of  the  city  of  New  York,  is  the  secre- 
tary of  said  corporation  and  also  its  attorney  and  general  counsel. 
This  committee,  not  having  rewnved  the  answers  to  such  qnestions 
from  the  Metro  Pictures  Corporation,  cansed  the  president  of  said 
«>rporation,  to  wit,  Richard  A.  Rowland,  to  be  commmilcated 
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with  before  the  session  of  said  committee  on  the  Slat  day  of  Jan- 
uary, 1917,  and  the  presence  of  said  Rowland  at  the  afternoon 
session  of  the  committee  on  said  last  mentioned  day  was  requested, 
and  the  said  Rowland  was  also  requested  to  bring  and  have  with 
him  at  that  time  the  answers  of  the  Metro  Pictures  Corporation 
to  such  questions.  At  the  afternoon  session  of  the  committee  on 
said  January  31,  1917,  the  said  Rowlaud  appeared  in  person, 
and  with  the  attorney  and  general  counsel  for  said  Metro  Pic- 
tures Corporation,  to  wit,  said  J.  Robert  Rubin,  whereupon  said 
Richard  A.  Rowland  was  called  as  a  witness  by  the  conunittee, 
and  having  first  been  duly  sworn  by  the  chairman  of  the  commit- 
tee as  a  witness,  was  examined  at  some  length  by  the  counsel  to 
this  committee.  During  such  examination  the  said  Richard  A. 
Rowland  was  asked  this  question : 

"  The  Chairman  of  the  Committee,  Mr.  Wheeler,  mailed 
or  caused  to  be  mailed  last  Saturday  to  different  concerns 
interested  in  the  motion  picture  industry,  a  letter  accom- 
panied by,  I  think,  forty-six  printed  questions.  Did  your 
concern  receive  one  of  those  letters  with  a  list  of  the  ques- 
tions V 

To  which  the  said  Rowland  answered,  "  Yes,  sir."  The  said 
Rowland  was  thereupon  asked  this  question: 

"  Has  your  concern,  the  Metro  Pictures  Company, 
answered  those  questions?" 

To  which  such  Rowland  answered, 

"  I  gave  the  paper  to  the  auditor  to  fill  out  yesterday  and 
told  him  to  send  it  Jn,  and  I  think  he  complied  and  answered 
the  questions  last  night.  I  don't  know  whether  it  was  mailed 
tlien  or  not." 

Whereupon,  said  Rubin  stated  to  the  committee: 
"  It  has  not  been  mailed  yet" 

The  answers  to  such  questions  were  not  received  by  this  commit- 
tee until  February  8,  1917,  more  than  a  week  after  Mr.  Rowland 
gave  the  testimony  above  quoted.  Many  of  such  answers  when 
received  were  incomplete,  inaccurate,  and  scone  of  them  untruth- 
ful, as  appears  by  the  testimony  given  by  said  Rowland  before 
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the  eommittee  on  his  ezamiitatioii  hereinbefore  referred  to.  UpoQ 
dtteh  iMts  appearing,  tMs  committee  caused  to  be  issued  a  subposna 
duly  signed  by  its  chairman,  addreflsed  to  said  Joseph  W.  Engel, 
and  delivered  it,  t<^ether  with  a  duplicate  thereof,  to  an  experi- 
enced process  server  in  the  city  of  New  York,  one  Robert  S. 
McLellan,  who  has  had  many  yeari^'  experience  in  that  business, 
and  instructed  him  to  make  sen'irc  thereof  upon  said  Joseph  W. 
Engd.  all  of  which  waa  done  on  the  8th  day  of  February,  1917, 
which  said  subpcena,  with  proof  uf  due,  timely  and  personal  service 
thereof  on  the  said  Joseph  W.  Engel  at  the  office  of  the  Metro 
Pictures  Corporation  in  the  citj'  of  New  York,  on  the  8th  day  of 
February,  1917,  is  hereto  attached,  marked  Exhibit  C,  and  is  made 
a  part  of  this  report. 

Said  Joseph  W.  Engel  did  not  appear  b^ore  said  committee  on 
the  9th  day  of  February,  1917,  nor  has  he  appeared  before  said 
ooinraittee  at  any  time,  nor  did  he  communicate  in  any  way  with 
said  committee  nor  the  chairman  thereof,  nor  the  counsel  thereof, 
except  by  letter  received  by  the  chairman  after  the  adjournment  of 
the  afternoon  session  of  the  committee  on  February  9th,  1917, 
which  was  several  hours  after  his  uame  had  been  called  by  the 
chairman  of  the  committee  lit  the  morning  and  afternoon  session, 
and  in  the  presence  of  newspaper  men  and  other  persons  who  were 
present  at  the  meeting  of  such  committee,  and  after  the  chairman 
of  the  committee  had  announced  that  the  report  of  the  failure  of 
said  Engel  to  obey  or  respect  the  Bubpoena  of  the  committee  would 
he  made  to  the  L^slature  of  the  State  of  New  York.  Attached 
liereto  and  made  part  hereof  is  a  copy  of  the  letter  which  waa 
received  by  the  chairman  of  the  committee  from  said  Joseph  W, 
Engel  after  the  adjournment  of  the  meeting  of  the  committee  on 
February  9th,  which  said  letter  the  chairman  of  the  committee 
found  in  his  mail  box  in  the  office  of  the  Murray  Hill  Hotel,  where 
the  meetings  were  that  day  held,  and  where  the  chairman  of  said 
committee  was  3ta;>-ing,  but  which  said  letter  had  not  gone  through 
the  mails,  but  had  evidently  been  left  by  some  messenger  or  other 
person  at  the  office  of  the  hotel,  after  four  o'clock  p.  m.,  without 
any  attempt  having  been  made  to  see  or  reach  the  chairman  of  the 
committee  or  its  counsel.  Not  only  are  the  statements  contained 
in  the  letter  of  said  Engel  flatly  contradicted  by  the  said  affidavit 
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9£  Kobert  S.  McLellau,  but  said  Eiigel  must  have  known  that  said 
pn>ceB8  server  had  no  right  to  waive  or  change  the  terms  of  the 
written  subpoena,  which  commanded  the  said  £nge1  to  be  and 
appear  as  a  witness  before  said  committee  at  its  session  at 
eleven  o'clock  on  February  9,  1917. 

In  this  connection,  this  committee  calls  attention  to  the  fact  that 
it  has  been  well  known  by  newspaper  press  reports  and  by 
annoimcement  of  the  committee  at  its  sessions,  that  the  hearings  of 
the  committee  in  New  York  would  not  be  had  earlier  than  Wednes- 
day of  each  wedi,  and  that  it  was  the  custom  of  the  committee  to 
adjourn  on  Friday  afternoon  of  each  week  until  the  following 
Wednesday.  And  it  has  also  beeai  well  known  to  everyone  inter- 
ested in  the  matter,  including  the  attorney  and  general  counsel  for 
as  well  aa  other  officials  of  the  Metro  Pictures  Corporation,  that 
the  life  of  this  committee  would  expire  on  the  15th  day  of  Febru- 
ary, 1917,  unless  its  life  was  extended  by  action  of  the  L^slature 
of  the  State  of  New  York,  and  it  haa  been  currently  rumored  and 
reported  to  this  committee  by  differeut  ones  that  swne  of  the 
people  connected  with  the  motion  picture  industry  have  been  say- 
ing that  the  life  of  the  committee  would  not  be  extended.  It  has 
evidently  been  the  purpose  of  SMue  of  the  persons  connected  with 
the  motion  picture  industry  to  put  off  complying  with  the  request 
of  the  committee  for  information  and  the  furnishing  of  data  and 
answers  to  questions  until  such  time  as  would  enable  them  to 
escape  furnishing  such  information  because  of  the  expiration  of 
the  life  of  this  committee,  hoping  thereby  to  make  it  impossible  for 
the  committee  to  obtain  such  proper  and  necessary  information. 

In  addition  to  this  flagrant  case,  there  are  two  other  cases  where 
witnesses  who  have  been  called  before  the  committee  have  dec-lined 
to  answer  proper  qu^tions  put  to  them,  both  by  the  chairman  of 
and  counsel  to  the  committee,  but  in  those  instances  such  witnesses 
have  requested  that  the  matter  be  held  in  abeyance  until  they 
could  consult  with  their  respective  boards  of  directors  and  obtain 
permission  from  such  boards  to  give  the  information  called  for, 
promising  that  they  would  advise  the  cwnmittee  on  the  action  of 
the  board  of  directors  at  or  before  the  next  session  of  the  commit- 
tee, which  is  appointed  to  be  held  on  Wednesday,  the  14th  day  of 
February,  1917,  at  eleven  o'clock  a.  m. 
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The  conuuittee  also  report  ^at  in  another  case  it  had  received 
msBorance  that  a  man  prominently  connected  with  and  well  posted 
on  the  motion  picture  induBtiy  would  voluntarily  appear  before 
the  oommittee  when  requested  and  give  the  committee  the  benefit 
of  his  information  and  knowledge.  When  so  requested  to  appear, 
such  person  refused  to  do  it,  whereupon  and  on  February  8,  1917, 
the  committee  caused  a  subpoena  to  be  issued  and  placed  in  the 
hands  of  process  servers,  which  subpcena  such  process  servers  have 
been  unable  to  serve.  In  another  ease  a  subpcena  was  also  issued 
by  the  committee  on  February  8,  1917,  and  delivered  to  such  pro- 
cess servers  for  service  on  one  of  the  most  prominent  men  connected  . 
with  the  industry,  for  service  upon  him,  and  that  although  such 
process  servers  have  been  making  diligent  effort  to  make  such  ser- 
vice, they  have  been  unable  to  do  so,  althou^  such  process  servers 
believe  such  individual  well  knows  that  the  attempt  is  being  made 
to  serve  him,  and  he  is  intentionally  avoiding  saeh  service. 

The  committee  believes  that  within  the  next  few  days  it  will 
be  able  to  obtain  the  attendance  of  such  additional  persons  as  may 
be  necessary  to  disclose  to  the  committee  the  information  which  it 
is  neoeesary  for  it  to  have  prior  to  making  its  final  report. 

For  all  these  reasons,  this  committee  is  obliged  to  and  aoee 
report  that  it  has  been  and  will  bo  unable  to  complete  its  labors 
and  properly  perform  the  work  required  of  it  by  the  terms  of  the 
concurrent  resolution  under,  which  it  is  acting,  within  the  time 
specified  by  such  concurrent  resolution,  to  wit,  February  15,  1917, 
and  is  obliged  to  aak  for  an  extension  of  the  time  within  which  it 
may  report,  and  states  that  it  expects  to  and  is  satisfied  that  it 
can  make  its  final  report  if  such  time  is  extended  to  the  15th  day 
of  March,  1917. 

The  Committee  also  asks  l^e  L^islature  to  take  appropriate 
action  concerning  the  contempt  of  Joseph  W.  Engel  as  herein 
reported. 

Respectfully  submitted, 

HEBER  E.  WHEELER, 

Ohairman. 

Dated,  February  12,  1917. 
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EXHIbIT  A 

Jandabt  28,  1917 
Gk.ntlemki\  : — As  you  are  doubtlese  advised,  the  State  LegiBla- 
ture  liy  resolution  has  appointed  a  committee  "  to  Investigate 
whether  the  moving  picture  industry  is  a  proper  subject  of  State 
taxation,  aud  if  the  Conimitte  so  deems,  the  kind  and  amount  of 
taxes  to  be  imposed,"  and  has  authorized  such  Committee  "  to 
retjuire  the  production  of  books,  records  and  papers,  to  take  and 
hear  pi-oof  and  testimony,  and  otherwise  have  all  the  powers  of  a 
legislative  comniittee  as  provided  by  the  Legislative  Law." 
'  The  Committee  is  now  engaged  in  such  work.  In  order  to 
enable  it  to  properly  discliarge  ita  functions,  it  is  obliged  to  call 
,'upon  your  company  and  other  leading  concerns  in  the  moving 
picture  industry  to  furnish  it  certain  data  neceasary  to  enable  the 
Coniinittee  to  reach  proper  conclusions. 

Enclosed  herewith  please  find  a  list  of  questions  which  the 
(Committee  desires  to  have  answered  by  some  one  connected  with 
the  company  who  is  familiar  with  the  details  of  its  business,  and 
for  the  answering  of  wluch  this  Committee  will  be  obliged  to 

you. 

I  do  not  need  to  tell  you  that  the  Committee  intends  to  and 
will  ileal  fairly  and  inipHrtiallv  in  the  treatment  of  this  matter, 
and  that  it  expects  and  has  been  advised  by  the  National  Asso- 
ciation of  tlie  llotion  Picture  Industry  that  the  trade  is  not  only 
willing,  but  anxious  to  furnish  the  information  asked  for  in  these 
quest  ioua. 

The  Committee  hearings  now  stand  adjourned  to  Wednesday, 
■Jiuiuary  31st.  iit  tlie  Hurray  llill  Hotel,  at  11  o'clock  a.  m. 

If  you  will  have  the  written  answers  to  these  questions  and  the 
information  called  for  thereby  in  my  hands  on  or  before  next  Wed- 
nesday, it  will  be  very  much  appreciated. 

In  addition  to  the  information  called  for  by  these  questions, 
.  the  Committee  also  asks  thrt  your  company  produce  and  have 
pri'scnt  all  inventories,  hiiljmce  sheets  and  audits  made  for  or  by 
the  company,  as  well  as  its  subsidiary  or  allied  companies  during 
the  past  two  years.  Also  all  coat  sheets  showing  the  cost  of  pro- 
duction of  each  of  the  pictures  which  your  company  has  produced 
or  piirchnpcd  durine  the  venr  Ifllfi.  ,-.  . 
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The  Committee  will  want  some  one  representing  your  company 
and  who  ia  in  poBititm  to  testify  to  the  accuracy  of  the  answers  to 
the  questions  enclosed  to  come  before  the  Committee  and  testify 
r^arding  the  information  called  for.  Will  you  kindly  indicate 
to  me  the  name  of  the  person  connected  with  youi  company  who 
will  do  this? 

Very  truly  yourg, 

HEBER  E.  WHEELER, 

Chairman  of  Committee. 

EXHIBIT  B 

1.  Corporate  name  of  company. 

2.  Date  when  and  name  of  state  in  which  incorporated. 

3.  Location  of  principal  and  branch  offices,  giving  city,  street 

and  number. 

4.  Lf  a  foreign  corporation,  give  location  of  each  office  and  place 

of  business  of  the  company  in  the  State  of  New  York,  the 
kind  or  class  of  business  conducted  by  the  corporation  m 
this  State,  and  the  name  of  the  person  in  charge  of  each 
such  office,  with  his  official  title. 

5.  Amount  of  the  company's  original  authorized  capital  stock, 

and  dates  and  amounts  actually  issued. 

0.  Has  capital  stock  been  increased  ?  If  so  give  date  and  amount 
of   each    increase    authorized,    and    of   increased    capital 

issued. 

7.  Classification  or  description  of  stock. 

8. ,  The  par  value  of  each  share. 

9.  Name  and  post  office  address  of  each  stockholder,  giving  num- 
ber of  shares  of  stock  owned  by  each,  as  appeared  on  the 
books  of  the  company  on  January  1,  1917. 

10.  XamcB  and  addrfsscs  of  (ifficers  and  directors  of  the  company. 

11.  Statement  of  amounts  paid  each  year  to  each  officer,  director 

and  general  manager  of  the  corporation  since  the  date  of 
its  incorporation  in  the  way  of  salary,  compensation  for 
services  or  otherwise.  OoOQit 
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12.  A  statement  of  the  amounts  which  the  company  has  paid  each 

year  to  each  director  having  charge  of  the  production  at 
distribution  of  its  pictures. 

13.  An  itemized  statement  of  all  royalties  and  commissions  paid 

by  the  company  to  any  of  its  atoekholders,  officers  or  em- 
ployees during  each  year  since  its  incorporation,  the  name 
of  the  persons  to  whom  paid,  and  purposes  for  which  paid. 

14.  General  description  of  real  estate  owned  or  leased  by  corpo- 

ration in  this  State  and  where  located. 

15.  General  description  of  real  estate  owned  or  leased  by  a  cor- 

poration outside  the  State  of  New  York,  with  location 
thereof, 

16.  Total  amount  of  cash  actually  invested  by  company  in  tangi- 

ble property,  with  general  description  of  such  property  and 
its  location. 

17.  Total  amount  of  cash  actually  paid  to  and  received  by  the 

company  for  capital  stock  issued. 

18.  If  capital  stock  issued  in  whole  or  in  part  for  property  or 

labor,  give  general  description  of  such  property  and  the 
amount  for  which  it  was  turned  into  the  company. 

19.  Total  indebtedness  of  the  company  in  notes  or  bonds,  with 

statement  of  date  when,  purposes  for  which,  and  namea  of 
persons  or  corporations  to  whom  issued,  together  with  rate 
of  interest,  and  how  secured. 

20.  Does  any  officer,  corporate  director,  manager,  director  of  pro- 

duction, or  other  employee  of  the  company  have  any  con- 
tract or  arrangement  with  the  corporation  by  which  he  has 
received  or  is  to  receive  any  royalties,  commissions,  com- 
pensation, benefit,  emolument,  or  thing  of  value,  other  than 
his  fixed  salary?  If  so,  give  names  of  such  persons  and 
statcnic>nt  as  to  amounts  so  paid  and  for  what. 

21.  Total  amount  of  dividends  declared  or  paid  by  the  company 

since  its  incorporation,  with  dates  of  payment,  and  whetiier 

such  dividends  have  been  in  eaaii  or  otherwise.         ■ 
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ii.  Itemized  Btatement  of  royalties,  commisfiionB,  or  other  form  of 
compensBtion  which  the  company  has  received  or  is  receiv- 
ing from  any  story,  scenario,  play  or  picture  owned  by  it 
or  in  which  it  has  any  interest,  and  which  has  heen  or  is 
being  produced  or  distributed  hy  or  through  any  other  cor- 
poration or  concern. 

23.  Statement  of  the  number  of  exchanges,  including  branches, 
operated  by  or  through  which  your  corporation  distributes 
its  pictures  in  this  State,  giving  name  and  location  of  each, 
and  whether  owned  or  controlled  in  whole  or  in  part  hy 
your  company  through  stock  ownership  or  otherwise. 

34.  Statement  of  the  name,  location  and  seating  capacity  of  each 
theatre  in  this  State  served  in  whole  or  in  part  by  pictures 
manufactured  or  distributed  by  your  company  or  its  sub- 
sidiary or  allied  companies  and  etmcems. 

25.  Of  such  theatres,  state  which  ones  are  exclusivrfy  motion 

picture  theatres. 

26.  Total  number  of  eschanges  and  branches  located  in  the  United 

States  and  Canada  operated  by  or  through  which  your  com- 
pany distributes  its  pictures,  with  location  and  names  of 
such  exchanges.  Do  such  exchanges  handle  pictures  of 
producers  odier  than  your  cconpany  ? 

27.  Has  yoar  company  any  foreign  trade  or  business  ?    If  so,  give 

description  of  such  bosinesa  and  where  located  and  how 
conducted. 

28.  Statement  of  average  number  of  prints  made  of  each  picture 

produced  or  distributed  by  your  company, 

29.  Statement  of  the  average  number  of  prints  of  each  picture 

which  are  distributed  in  this  State  by  your  company. 

30.  The  average  length  of  time  between  the  release  of  any  given 

picture  and  the  date  when  it  has  completed  the  circuit  of 
the  zone  in  which  it  is  operating,  and  has  become  "  dead," 

31.  Total  number  of  pictures  produced  by  your  company  each 

year  since  its  incorporation,  with  the  number  of  reels  in 
each  picture  and  number  released  each  year. 
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32.  Average  length  of  the  print  of  the  pictaree  so  produced  by 

your  company. 

33.  Average  cost  per  foot  of  the  amative  of  each  picture  produced 

by  your  company  up  to  aud  including  the  making  of  the 
negative,  and  not  including  special  feature  pictures  nor 
tN3st  of  advertising. 

34.  Cost  of  advertising  paid  by  your  company  each  year  in  con- 

nection with  the  marketing  aud  distribution  of  pictures, 
during  the  last  three  years. 

35.  Average  cost  per  foot  of  the  raw  film  used  in  the  production 

of  your  pictures,  stating  where  and  from  whom  the  same 
ia  purchased. 
3C.  Average  cost  per  foot  to  your  company  of  printing  each  print. 

37.  The  total  amount  in  feet  of  raw  film  purchased  by  your  com- 

pany each  year  during  the  past  three  years,  with  name  of 
the  corporation  or  concern  from  which  purchased. 

38.  Name  aud  location  of  each  studio  or  place  where  the  corpo- 

ration's pictures  are  produced. 
yO.  Has  your  company  purchased  pictures  from  or  distributed 
them  for  any  other  concerns?    If  bo,  name  such  other  con- 
cerns and  state  generally  the  kind  and  the  extent  of  such 
business  and  on  what  basis  it  ia  done. 

40.  Do  you  distribute  your  pictures  through  any  exchanges  or 

concerns  except  those  owned  or  controlled  in  whole  or  in 
part  by  your  company?  If  so,  state  through  what 
exchanges  it  is  done  and  on  what  terms. 

41.  Does  your  company  produce  pictures  for  any  other  companies 
If  so,  what  ones  and  on  what  terms. 


42,  Does  vonr  company  have  any  interest,  direct  or  indirect,  in 
the  way  of  stock  ownership  or  otherwise  in  any  other  cor- 
porations or  concerns  engaged  in  any  of  the  so-called 
"  briiiiches  "  of  the  moving  picture  industr\'  ?  If  so,  name 
all  such  corporations  and  concerns,  giving  the  kind  and 
location  of  the  business  conducted  and  the  kind  and  extent 
of  your  interest  therein. 
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43.  Give  itemized  statement  of  all  taxes  of  every  kind  paid  by 

your  corporation  or  the  corporations  or  concerns  in  which 
your  corporation  ia  interested,  during  each  of  the  past  three 
years,  to  the  Federal  Government,  to  the  State  of  New 
York,  and  to  each  municipality  in  ths  State  of  New  York, 
giving  the  date  and  amount  of  each  such  payment,  to  whom 
and  for  what  purpose  paid, 

44.  Give  the  total  number  of  reels  released  each  week  in  1916  in 

this  State  by  your  company. 

45.  What  is  the  graieral  practice  of  your  company  or  the  sab- 

aidiary  corporations  or  concerns  through  which  it  dis- 
tributes ita  pictures  in  requiring  the  exhibitors  to  make 
deposits,  and  the  amount  of  deposits  which  it  requires  as 
security  for  the  payment  of  acoonnts  and  return  of  reels,  or 
otherwise; 

4fi.  State  generally  whether  the  distribution  of  pictures  released 
by  your  company  is  on  a  cash  basis.  If  not,  what  are  the 
average  terms  of  credit  ? 

EXHIBIT  C 

Aidant,  N.  Y.,  February  1,  1917. 
To  Joseph  W.  Bngel: 

Snt: — In  pursuance  of  a  joint  resolution  of  the  Senate  and 
Assembly,  adopted  January  3,  1917,  of  which  the  following  from 
the  Senate  Journal  is  a  copy: 
On  motion  of  Mr.  Brown : 

"  Resolved:  (If  Assembly  concur).  That  a  joint  committee 
of  the  Senate  and  Assembly  be  hereby  created  to  consist  of 
three  members  of  the  Senate,  to  he  appointed  by  the  presi- 
dent of  the  Senate  and  five  members,  to  be  appointed  l^  the 
Speaker  of  the  Assembly,  to  investigate  -whether  the  moving 
picture  industry  is  a  proper  subject  of  State  taxation,  and  if 
the  committee  so  deems,  the  kind  and  amount  of  taxes  to  be 
imposed. 

"Resolved,  That  such  committee  is  hereby  authorized  to 
choose  from  its  members  a  chairman  and  to  sit  within  and 
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without  the  city  of  Albany  to  aubpoena  and  compel  the  attend- 
ance of  witnesses,  to  require  the  production  of  bookB,  records 
and  papers,  to  take  and  hear  proof  and  testimony,  and  other- 
wise have  all  the  powers  of  a  legislative  committee  as  pro- 
vided by  the  Legislative  Law,  including  the  adoption  of  rulea 
for  the  conduct  of  its  proceedings. 

"Resolved,  That  such  committee  shall  report  the  reanlt  of 
its  investigation  to  the  Legislature  on  or  before  February  16, 
1917,  together  with  such  proposed  legislative  measures  aa  it 
may  deem  proper  to  carry  its  recommendations  into  effect 

"  Resolved,  That  the  expenses  of  such  committee,  not  ex- 
ceeding five  thousand  dollars  ($5,000),  shall  be  payable  from 
the  contingent  fund  of  the  le^slature  upon  the  certificate  of 
the  chairman  of  the  Committee  and  the  approval  of  the  tem- 
porary president  of  the  Senate  or  the  Speaker  of  the 
Assembly." 

(Which  said  committee  has  been  duly  appointed  and  is  now 
actiug. ) 

Tou  are  hereby  notified  to  attend  before  said  Committee  at 
Parlor  O  in  the  Murray  Hill  Hotel,  Park  avenue  and  Forty-firrt 
fltreet,  borough  of  Manhattan,  New  York  city,  on  February  9, 
1917,  at  eleven  o'clock  in  the  forenoon,  there  to  give  such  informa- 
tion, touching  the  subject  of  inquiry  as  may  be  in  your  possesion. 
You  are  hereby  further  directed  to  bring  with  you  before  said 
Committee,  all  inventories,  balance  sheets  and  audits  made  for  or 
by  the  Metro  Pictures  Corporation,  together  with  its  answers  to 
the  questions  propounded  to  it  by  me  on  January  28,  1917,  and 
such  other  documents  in  your  custody  as  may  be  required  in  the 
investigation  of  the  said  subject. 

By  order  of  the  Committee, 
(Signed)     HEBER  E.  WHEELER, 
Chairman. 
State  of  New  York, 
ComnT  OF  New  Yobk, 
Ci^  of  New  York, 

Robert  S.  McLellan,  being  duly  sworn,  deposes  and  says  that 
he  is  forty-two  years  of  age,  and  resides  at  266  West  23d  street, 
city  of  "New  York,  borough  of  Manhattan,  and  is  and  for  fifteen 
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years  last  past  has  been  engaged  in  the  bu&iueae  of  serring  pro- 
ceaees  in  the -city  of  New  York. 

That  on  the  8th  day  of  February,  1917,  at  the  Murray  Hill 
Hotel,  in  said  city  of  New  York,  duplicate  subpoenas,  of  which  the 
annexed  is  an  exact  copy,  were  delivered  to  hira  by  Honorable 
Uebet  E,  Wheeler,  Chairman  of  the  Joint  Committee  of  the  Senate 
and  Assembly,  to  investigate  whether  the  moving  picture  indusjtry 
is  a  proper  subject  of  state  taxation,  and  which  said  subpcenas  w«% 
directed  to  Joseph  W.  Engel,  who,  as  tliis  deponent  was  informed 
and  believes,  was  and  is  the  treasurer  of  the  Metro  Pictures  Cor- 
poration, with  its  principal  office  and  place  of  buainesa  at  1476 
Broadway  in  said  city  of  New  York,  with  directions  from  said 
chairman  to  serve  such  subpoena  upon  said  Joseph  W.  Engel  forth- 
with. 

That  deponent  thweupon  and  on  said  8th  day  of  February, 
1917,  went  to  the  office  of  said  Metro  Pictures  Corporation  at 
1476  Broadway,  in  the  city  of  New  York,  and  then  and  there 
served  said  subpoena  on  said  Joseph  W.  Engel,  by  delivering  to  and 
leaving  vrith  said  Engel  personally  one  of  the  originals  of  said 
subpoena,  and  that  he  knew  the  person  so  served,  as  aforesaid,  to 
be  the  person  named  in  and  to  whom  such  subpoena  was  directed, 
and  which  said  service  was  made  between  five  and  six  o'clock  in 
the  afternoon  of  that  day. 

Deponent  further  says  that  at  the  time  whea  he  served  such 
snbpceua  as  aforesaid  on  the  said  Joseph  W.  Engel,  he  informed 
said  Engel  that  such  paper  was  a  subpoena  from  the  Legislature, 
and  required  him  to  appear  at  the  Murray  Hill  Hotel  the  follow- 
ing morning  at  eleven  o'clock.  "Whereupon,  said  Engel  stated  to 
deponejut  that  he  would  be  busy  the  following  day  and  desired  to 
appear  later.  Whereupon,  deponent  stated  to  said  Engel  that  he, 
said  Engel,  would  have  to  take  that  matter  up  with  the  chairman 
of  the  committee,  Assemblyman  Wheeler,  who  was  at  the  Murray 
Hill  Hotel  in  aaid  city  of  New  York.  Said  Engel  then  said  to 
depcmrat,  "  What  is  the  matter  with  telling  the  chairman  of  the 
conunittee  to  telephone  me?"  to  which  deponent  answered,  "I 
iaa'i  know  anything  about  that,  you  had  better  take  that  up 
directly  with  the  chairman." 
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Deponent  further  says  that  be  has  read  the  original  letter  ±rom 
aaid  Joseph  W.  Engel  to  Honorable  Heber  E.  Wheeler,  dated 
February  9,  1917,  in  which  aaid  Engel  states  that  said  Wheeler's 
representative  "asked  me  to  be  present  today  before  jour  Com- 
mittee, and  he  was  kind  enough  to  convey  my  message  of  apprecia- 
tion to  postpone  my  testimony  until  Tuesday,  owing  to  the  fact 
that  important  duty  will  not  permit  my  being  present."  And 
deponent  says  that  such  statement  is  not  true  and  that  he  did 
not  promise  said  Engel  nor  give  him  any  assurance  that  he  wonld 
convey  any  message  to  aaid  Wheeler  or  anyone  connected  with 
the  Committee,  nor  did  he  consent  to  the  poBtponement  of  the 
appearance  of  said  Engel. 

(Signed)     ROBERT  S.  McLELLAN. 
Subscribed  and  sworn  to  before  me 
this  12th  day  of  Pebmaiy,  1917. 

(Signed)     Virginia  E.  V.  Mooaa. 
(Seal)     Notary  Public  No.  426,  New  York  County,  Register'B 
No.  8820.    Commission  Expires  Harch  30,  1918. 

(Copy) 

METRO  PICTURES  CORPORATION, 

1476  Bboat>way,  New  Yom:. 

Fbbbuaby  5,  1917. 
Hon.  IIebek  E.  Wheeler,  Murray  Hill  Hotel,  Park  Ave.  and 
Forty-first  Street.  CUy: 
'My  Dear  Sie: — Your  representative  called  last  evening,  and 
asked  me  to  be  present  today  before  your  committee,  and  he  was 
kind  enough  to  convey  my  message  of  appreciation  to  postpone  my 
testimony  until  Tuesday,  owing  to  the  fact  that  important  duty 
will  not  permit  my  being  present. 

I  shall  be  delighted  to  be  present  on  Tuesday,  and  I  wish  to 
thank  you  and  the  committee  for  this  consideration. 
Very  truly  yours, 

(Signed)     JOS.  W.  ENGEL. 
JWE/K 

P.  S.- —  I  presume  the  same  hour,  eleven  in  the  forenoon,  is  the 
time  you  would  like  to  have  me  present. 
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REPORT 

For  convenience  in  use,  thia  reiH)rt  is  published  in  one  volume. 
The  first  part  of  this  volume  is  given  up  to  a  discussion  of  general 
office  activity  and  recommendations.  The  second  part  contains 
the  opinions  of  general  public  interest,  formal  and  informal, 
reports,  memoranda  and  communications. 


by  Google 


b,  Google 


State  of  New  York 


IN    SENATE 

Januaby  1(),  1917 


AKNUAL  REPORT   OF   THE   ATTORNEYOENERAL 


To  the  Legislature  of  the  State  of  New  York: 

In  coniormity  with  the  requirements  of  section  66  of  the  Exec- 
utive Law,  I  have  the  honor  to  submit  herewith  the  annual  report 
of  the  Attorney-General  for  the  year  ending  December  31,  1916, 
EGBURT  E.  WOODBL'KY, 

A  ttorney-General. 
By  Meeton  E.  Lewis, 

First  Deputy. 
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TOTAL    MONEYS    COLLECTED    BY    THE    ATTORNEY- 
GENERAL    DURING    THE    YEAR    1916 


Recovered  on  the  bonds  given  by  the  Shanley-Mor- 

risaey  Company,  Barge  Canal  contractors $i(i9,409  38 

Recovered  under  agricultural  and  pure  food  laws. .  53,831  29 

Recovered  for  maintenance  account  State  hospitals,  118,724  67 

Costa  and  diaburseinents,  State  hoapitals 6,628  09 

Recovered  under  Conaer\-8tiou  Law 15,197  02 

Franchijte  taxes  and  interest  on  same 3,032  47 

Stock  transfer  taxes 1,055  50 

Mortgage  tax 1,390  78 

From  estates  of  decedents 3,900  07 

Penalty,  violation  of  Public  Health  Law 40  00 

Recovered  on  contracts .    73  57 

Dejjosit  retunie<]  from  United  States  District  Court  19  55 
Fees  erroneously  retained  by  county  clerk  (Pe<3ple 

V.  SutherhuKl) 48,278  81 

Recovered  on  highway  contract  from  FIimkI  &  Vtm 

Wirt  Company 3.700  00 

United  States  Deposit  Fund  Mortgages 1,050  78 

Costs  and  disbursements 8,471  23 

Total $735,403  21 
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REPORT 


In  the  conduct  of  the  legal  husmess  of  the  State  duiing  the 
year  1910  the  wisdom  of  the  division  of  the  organization  of  tho 
office  of  the  Attorney-General  into  bureaus  has  become  more  and 
more  appsrent  The  Attorney-General,  of  course,  has  a  personal 
and  direct  supervision  and  control  of  all  of  these  various-  bnreaos, 
but  the  detail  o£  onie  deputy  to  each  of  the  bureaus,  who  can  be 
beld  responsible  for  the  prompt  transaction  of  the  businesB  of 
that  bureau,  has  inevitab^  tended  to  produce  better  and  more  satis- 
faetory  results  than,  eould  bare  beiaa.  obtained  in  any  other  way. 

The  Court  o£  Cbbnia  Bureau,  still  in  charge  of  Deputy  Attomey- 
Generai  Carey  D.  Davie,  has  been  active  throughout  the  entire 
}'%ar  in  the  effut  to  cMnplete  the  disposal  of  th«  large  number  of 
fiaims  against  the  State,  growing  out  of  the  Baige  canal  construc- 
iiaa,  highwary^  improveui6nta  and  a  considerablf  number  of  neg- 
iigHice  and  other  aetims  in  which  damagea  f»>m  the  State  are 
claimed. 

During  the  year  1,3>66  daime  have  been  disposed  o£^  which 
elaims  aiMunted  in  the  aggregate  to  $22,4Q5,919.12.  In  600  of 
9ueh  cases,  in  which  trials  wvre  had  before  the  Court  of  Claims, 
the  smouid  claimed  was  $10,>U)2,144.75_  The  amount  allowed 
It  the  Court  of  Ckima  in  such  600  claims  was  $2,038,502.26. 
Three  baudred  and  five  cases  have  been  tried  in  which  judgmenta 
have  not  yet  been  rendered  by  the  court.  .The  amount  claimed  in 
such  305  eases  is  $7,(359,227.23.  Tour  hundred  and  sixty-one  cases 
were  tried  and  dismissed.  Judgment  rendered  by  the  Court  of 
Claims  during  the  year  1916  in  215  eases  tried  during  the  year 
11)15  amounted  to  $1,944,867.72.  The  amount  claimed  in  surfi 
cases  was  $5,183,453.71.  During  the  yenr  1916  1,096  new  claims 
were  filed  against  the  State. 

The  Conservation  Bureau  remains  in  charge  of  Deputy  At- 
torney-General A.  Frank  Jenks.  It  is  the  duty  of  this  hureaw 
to  prepare  for  trial  and  to  prosecute  all  actions  for  violations  of 
the  Crms^rvation  I-aw  and  ajl  actions  to  rwiover  jMissesaion  of  prop- 
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erty  within  the  forest  preserve  owned  by  the  State.  The  Con- 
servatioH  Bureau  has  reeovere<I  during  the  year  and  turned  in 
to  the  treasurer  of  the  State  $15,107.02  as  costs  and  penalties.  The 
head  of  this  bureau  also  is  the  legal  adviser  of  all  divisions  of  the 
Conservation  Commission,  and  iu  that  capacity  has  rendered 
numerous  opinions  to  the  Conservation  Commission, 

Deputy  Attorney -General  Anson  Getman  has  continued  during 
the  year  in  charge  of  the  work  of  the  Title  Bureau.  During  the 
year  that  bureau  has  examined  and  approved  abstracts  of  title  cov- 
ering 765  parcels  of  land  appropriated  for  Barge  canal  purposes. 
The  value  of  the  lands  covered  by  these  abstracts,  as  determined 
by  the  Court  of  Claims,  or  by  the  special  examiner  and  appraiser, 
together  with  interest  thereon  from  the  date  of  the  appropriation, 
amounts  to  more  than  $3,500,000.  Titles  involving  about  800  ap- 
propriations still  remain  to  be  examined,  together  with  sneh  titles 
as  may  be  presented  upon  lands  yet  to  be  appropriated.  It  is  prol>- 
able  that  during  the  year  1917  the  examination  of  all  titles  to  lands 
appropriated  for  canal  purposes  may  be  completed  and  approved. 

In  the  Bureau  of  Appeals  from  Awards  of  the  Industrial  Com- 
mission, Deputy  Attorney -General  E.  Clarence  Aiken  haa  remained 
in  charge  during  the  year.  Four  hundred  and  fifty-two  appeals 
were  taken  in  such  cases  during  the  year  1916,  410  of  which  were 
from  the  State  Industrial  Commission  to  the  Appellate  Division 
and  forty-two  from  the  Appellate  Division  to  the  Court  of  Ap- 
peals, During  the  year  121  appeals  were  argued  in  the  Appellate 
Division,  of  which  86  were  affirmed,  25  reversed  and  10  remain 
undisposed  of.  Of  the  25  reversed,  8  were  sent  back  to  the  Com- 
mission for  further  consideration.  Twenty-seven  cases  were 
argued  in  the  Court  of  Appeals,  resulting  in  16  affirmances,  9  re- 
versals and  2  appeals  remaining  undetermined  on  December  31st, 

The  Bureau  of  Special  Franchise  Tax  Slatters  has  been  under 
the  charge  of  Deputy  Attorney-General  James  T,  Cross.  During 
the  year  there  have  been  instituted  more  than  1,200  certiorari  pra- 
ceedingg  to  revieAV  special  franchise  assessments  against  public 
service  corporations.  One  hundred  and  fifty-seven  proceedings 
have  been  finally  disposed  of  and  fiftj--one  have  been  tried  and 
are  now  awaiting  decision.  K^egotiations  for  the  adjustment  of 
the  remaining  proceedings  are  pending,  and  many,  if  not  all  of 
these  cases,  will  be  disposed  of  without  trial. 
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Deputy  Attorney-General  Charles  M,  Stem  has  continued  in 
charge  of  the  Bureau  for  the  Proaecution  of  Violations  of  the 
Agricultural  and  Pure  Food  Laws,  and  has  prosecuted  numerous 
violations  of  such  laws.  The  Coramissioner  of  Agriculture  has 
certified  to  the  Attorney-General  1,860  violations  of  the  agricul- 
tural and  pure  food  laws  during  the  year  1916.  These  violations 
have  been  referred  to  the  hureau  and  have  had  the  undivided  at- 
tention of  Mr.  Stern  and  his  assistants.  The  Attorney-General  has 
received  through  this  bureau,  in  penalties,  costs,  etc,  for  viola- 
tions, the  sum  of  $53>831.29.  During  the  year  1,705  cases  have 
been  disposed  of. 

Deputy  Attorney-General  Edward  A.  Gifford  has  remained  in 
diarge  of  the  Bureau  of  Approvals  of  Contracts,  Bonds  and  Under- 
tatings,  and  has  given  careful  attention  to  all  contracts,  bonds 
and  undertakings  submitted  to  him  for  approval  and  has  also 
pivcn  much  attention  to  litigations  growing  out  of  the  foreclosure 
of  liens  in  actions  to  which  the  State  is  a  party. 

Deputy  Attorney-General  Alex  T.  Selkirk  has  had  charge  of 
the  State  Hc^pital  Bureau  during  the  year.  The  bureau  has  re- 
m^-ered  from  inmates  of  State  hospitals  or  their  relatives,  for  the 
maintenance  account  of  such  hospitals,  the  sum  of  $118,724.67. 
In  addition  it  has  recovered  as  costs  and  dishuraementa  the  sum  of 
*fi,628.09. 

The  Bureau  for  the  Collection  of  Delinquent  Corporation 
Franchise  Taxes-  has  also  been  in  charge  of  Deputy  Attomey- 
Cieneral  Selkirk.  This  bureau  baa  prosecuted  diligently  numerous 
flainia  against  delinquent  corporations.  Many  of  these  claims 
have  been  for  amall  sums,  but  the  effect  of  the  activities  of  the  bu- 
reau haa  made  itself  apparent  in  the  change  in  the  attitude  of 
<^rporation8,  and  their  more  prompt  replies  to  the  Tax  Commission 
and  submission  of  reports  required  by  statute  upon  which  to  base 
a.-WMments. 


The   Long    Kailt    DKVELOP,\rEST    Company 

This  coriwration  was  chartered  by  an  act  of  the  Legislature, 
fhapter  355  of  the  Laws  of  1007.  It  was  authorized  to  erect, 
maintain  and  operate  dams,  canals,  reservoirs  ami  necessary  ap- 
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purtenan^es  for  the  developinCTit  of  the  water  power  of  the  St. 
I.SW1-W1W  Tivpf,  and  for  the  (Jevebpment  of  rfwtrictl  itower  and 
energr  therefrom  «t  or  neiir  the  Long  S«iilt  isJnncK  suhject  to  the 
oJMaiBiny  hv  the  (■ompftny  of  the  <K)D9efi1  of  the  Canntlian  goTem- 
ment  an<?  the  pjTeminent  of  the  United  States. 

The  Senate,  at  the  session  of  1912,  a^pted  a  resolution  reqnir- 
inp  the  Attomey-Oeneral  to  adriae  the  Legislature  npon  the  siih- 
jeet  (tf  the  eoBStihitionalHy  of  the  »et.  The  Attormy-General,  in 
Jannary,  1&13;  suhmitted  to  the  Senate  his  opinirai,  in  which  he 
heW  tJiat  the  act  was  uneonstitutional.  Acting  upwi  the  adviee 
of  the  Attorney-General,  the  State  Treasurer,  in  Fehroary,  191S, 
refused-  to  accept  a  payment  of  moneys  cHrected  by  the  act  to  be 
paid  to  anrf  receiTed  by  the  State  Treaaarer.  The  cmnpany  there- 
npon  applied  for  a  jieremptory  writ  of  mandamna  to  compel  th» 
Treasurer  to  fiecept  anch  payment,  and  from  the  ot^kt  of  the 
Special  Term  of  the  Sapreme  Coart  denying^  saw*  application  an 
appeal  was  taken  to  the  Appellate  DiTision  and  thenee  to  the 
Court  of  Appeaia,  The  Court  of  Appeah,  on  Jime  9,  If)  14,  in  an 
opinion  written  by  Chief  Jndge  Bart!ett,  held  that  the  entire 
statiite  creating  the  corporation  was  Toid  for  Ae  resaon  that  by  its 
passage  tiie  State  had  abdicated,  or  had  attempted  to  abdrcate,  its 
control  over  the  St,  Lawrence  as  a  navigable  river  at  the  Long 
Sault  islands. 

In  the  meantime  the  Legislatnre,  acting  also  upon  the  advice 
of  the  Attorney-General,  had  repealed  the  charter  of  the  corpora- 
tion, thereby  depriving  the  corporation  of  its  corporate  existence 
and  nullifying,  so  far  as  it  was  in  the  jwwcr  of  the  Legirfature  to 
nullify,  the  grant  of  powers  contained  in  the  act  of  1&07. 

The  case  was  taken  by  the  Long  Sanit  Company-  to  tlie  L'^uited 
States  Supreme  Court  on  a  writ  of  error  and  came  on  for  argu- 
ment early  in  the  year  before  a  court  consisting  of  but  six  mem- 
bers. After  the  lapse  of  several  weeks  from  the  date  of  the  argu- 
ment, and  at  the  time  of  the  summer  recess  taken  by  the  court, 
an  order  was  made  setting  the  <'iise  down  for  reargument  at  the 
October  term.  It  was  reargued  in  Octoljor  before  the  full  court, 
iind  early  in  Deeenilier  the  decision  of  the  court  was  rendered, 
sustaining  the  position  which  I  had  taken  and  declining  to  take 
jurisdiction  on  the  ground  that  no  federal  quet^tion  was  involved. 
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The  reealtfi  of  tkls  iitigation,  coupled  with  the  repeal  of  the  act 
of  1907  iiff  the  Le^slaioM,  leaves  the  State  ia  the  precipe  position 
wfaidi  it  occupied  pri<»  to  the  passage  of  that  act.  It  has  been 
estimated  bj  experts  that  severai  huaiied  ihoBaaad  horae-povwr 
of  ekctrical  raiergy  can  be  generated  at  the  point  in  the  St  Law- 
renee  river  described  in  t^  act  whi^^  wab  passed  for  the  benefit 
of  tbe  eompaiiy,  .and,  of  course,  natil  developed,  such  potential 
energy  is  beiag  wasted  every  year.  The  ^oblem  confronting  tiie 
State  i^  What  shall  be  done,  if  aaytbiag,  to  make  available  to  the 
people  of  the  8tate  thia  val«aUe  natural  resoutce  ?  This  proUem 
is  not  easy  of  solution.  The  rapidly  increasing  cost  of  producing 
electrical  energy  by  steam  power  «eems  to  emphasize  the  necessity 
for  the  de\-elopment  of  all  of  the  water  powers  of  the  State  as 
rapidly  as  possible,  in  opder  that  ^uch  electrical  energy  can  be  used 
instead  of  steam-produced  electrical  energy,  and'  thereby  aid  in 
the  development  of  manufacturing  and  transiwrtation  enterprises 
which  either  now  exist  or  which  may  easily  oome  into  existence 
as  a  result  of  such  development.  -^; 

It  is  not  within  the  province  of  the  Attorney-General  to  advise 
the  L^islature  on  questions  of  policy.  I  am  submitting  herewith 
the  facte  in  connection  with  this  situation.  It  seems  to  me  that  I 
am  jii3t)£ed  in  calling  these  fact^  to  the  attoation  of  the  Legisla- 
ture, and  I  ha|>e  that  I  may  be  pardoned  for  sHggeeting  to  the 
L^islatDre  the  desirability  of  a  careful.study  of  liie  problffln. 


SUEPUJS    WaTEB3 

In  the  course  of  the  construction  of  tfce  Barge  canal  it  has  been 
necessary  for  the  State  to  appropriate  lands  and  waters  in  many 
sections  of  -flic  State.  As  a  resuh  of  each  appropriaticms  the 
State  is  at  the  present  time  the  owner  of  valuable  water  power 
rights  and  privil^es  in  addition  to  those  which  it  previously 
owned. 

For  example,  it  owns  certain  water  rights  and  privileges  in  the 
races  leading  from  the  Johnson  and  Seymour  dam  in  the  Genesee 
river  in  the  city  of  Rochester;  the  water  rights  on  the  lower  Ful- 
ton dam,  for  which  it  paid  to  the  Fulton  Light,  Heat  and  Power 
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Company  the  sum  of  about  $300,000 ;  valuable  water  power  rights 
available  at  the  Creacent  and  Vischer'a  Ferry  dams  on  the  Mohawk 
river ;  at  Dam  No.  1  in  the  Hudsou  river  just  north  of  Waterford ; 
at  dams  erected  in  the  Clyde  river  at  May's  Point  and  at  Clyde, 
and  the  water  power  available  from  the  dam  at  the  foot  of  Cayuga 
lake.  It  o\vn8  the  water  power  available  at  the  new  High  dam  in 
the  Oswego  river,  and  claims  to  own  a  portion  of  the  power  avail- 
able at  the  new  Jlinetto  dam.  Further  than  this,  the  surplus 
waters  flowing  in  the  artificial  canals  are  at  many  places  available 
and  valuable  for  power  and  other  purposes. 

Prior  to  the  passage  of  the  Barge  Canal  Law  certain  leases  had 
been  granted  for  the  use  of  the  surplus  waters  created  or  im- 
l)ounded  by  the  then  existing  canals  or  works  connected  therewith. 
These  leases  were  made  under  the  provisions  of  the  law  applicable 
to  the  canals  as  they  existed  prior  to  the  enactment  of  the  Bai^e 
Canal  Law,  It  seems  that  there  are  at  present  only  three  of  these 
leases  still  in  existence.  No  leases  have  been  made  in  recent 
years. 

In  1907  the  Legislature,  by  chapter  494,  provided  a  new  sec- 
tion to  such  chapter,  known  as  section  16,  which  reads  as  follows: 

"  g  36.  The  waters,  surplus  or  otherwise,  created  or  im- 
pounded as  a  result  of  the  improvement  of  the  Erie,  Cham- 
plain  and  Oswego  canals,  pursuant  to  the  provisions  of  this 
act,  or  from  the  construction  of  any  dam  or  dams,  mole  or 
moles,  reservoir  or  reservoirs,  or  other  structures,  connected 
therewith,  shall  not  be  leased,  sold  or  otherwise  disposed  of 
until  the  improvement  o£  said  canals  as  contemplated  in  this 
act,  and  amendments  thereto,  shall  have  been  finally  com- 
pleted, nor  thereafter  until  authorized  by  statute  setting  forth 
specific  terms,  conditions  and  restrictions  governing  the 
game." 

My  understanding  is  that  it  was  the  intent  of  the  Legislature 
to  prevent  the  sale  or  disposal  of  surplus  waters  at  State  dama 
until  after  an  intelligent  and  comprehensive  study  of  the  entire 
subject  could  l>c  made  and  a  jwlicy  worked  out  and  adopted  which 
would  pi-otect  valuable  property  rights  of  the  State  in  such  surplus 
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waters  and  insure  to  the  State  an  adequate  return  therefor  when- 
ever disposed  of. 

An  identical  provision  is  found  in  section  4  of  the  Cayuga  and 
Seneca  Canal  Law,  chapter  391  of  the  Laws  of  1909. 

It  seems  proper  for  me  to  suggest  at  this  time  that  it  is  ex- 
pected that  the  Barge  canal  will  be  completed  and  open  to  naviga- 
tion within  the  nest  two  years,  and  that  it  would  be  well  for  the 
Legislature  at  the  pending  session  thereof  to  provide  for  a  com- 
prehensive study  of  the  situation,  and  that  such  study  be  com- 
pleted in  time  to  be  submitted  to  the  Legislature  in  1918,  in  order 
that  appi-opriate  legislation  may  be  enacted  at  the  session  of  1918 
establishing  a  policy  of  the  State  in  connection  with  such  surplus 
waters  and  providing  a  method  by  which  the  State  may  obtain  the 
great  financial  benefits  which  to  me  seem  available  for  the  use  of 
the  State  whenever  the  canals  shall  have  been  comi)leted. 


Settlement   of  the  State's   Claim  Against  Siianley-Mok- 
BIS8EY  Company 

The  Shanley-Morrissey  Company,  a  Xew  York  State  oorpora- 
tiou,  was  the  successful  bidder  for  four  lai^e  Barge  canal  con- 
tracts, the  aggregate  low  bids  for  which  amounted  to  $4,606,000, 
The  company  failed  before  the  completion  of  the  work  covered  by 
sueh  contracts,  and  its  failure  was  followed  by  the  failure  of  the 
People's  Surety  Company  and  the  LTnited  Surety  Company,  which 
companies  had  furnished  the  bonds  given  by  the  contracting  com- 
pany at  the  time  the  contracts  were  awarded.  The  Bankers' 
Snrety  Company,  also  liable  for  one  of  the  bonds,  went  into  volun- 
tary liquidation.  The  Empire  Surety  Company,  which  reinsured 
the  original  bondsmen,  became  insolvent  and  the  Xational  Surety 
Company  and  the  Title  Guaranty  and  Surety  Company,  also  re- 
insurers of  the  original  bonding  companies,  repudiated  their  lia- 
bility. 

As  a  result  of  the  failure  of  the  Shanley-Morrissey  Company, 
the  State  was  in  a  situation  where  it  might  have  suffered  a  very 
heavy  loss  because  of  its  inability  to  collect  from  the  surety  com- 
panies which  had  issued  the  bonds. 
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Kegotiatkms  oonducted  throughout  tiie  year  1915  terminated  in 
March,  1016.  As  a  result  of  such  negotiations,  a  settlement  was 
accfanpliflhed,  and  an  March  13th  I  raoeived  for  the  befl^t  of  the 
State  $4^9,000  in  cash  and  Becm-itiee  in  full  settlement  of  the 
elaims  of  the  State  against  the  contracting  company  end  all  othei-s 
in  any  way  liable  to  the  State  for  such  loss.  In  order  to  a«coui- 
pli^  this  eettlement  and  aceept  the  aecuritiea  which  ^vere  oifered, 
I  i«oomniended  to  the  Legislature  of  1916  the  passage  of  a  bill, 
which  was  passed,  petnuitting  the  ^ttlement  upon  the  basis  herein 
set  forth.  The  cash  and  eecuritiea  were  delivered  to  the  Treas- 
urer of  the  State  upon  the  c(Hnpletioa  of  9U<^  settlanent 


Lamd  Geahts  by  the  Land  Boabd 

In  1912. the  State  appropriated  certain  lands  on  Long  Island, 
at  the  mouth  of  Newtown  creet,  for  Bai^e  canal  terminal  pur- 
poses. This  appropriation  was  made  by  the  filing  of  a  map  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  land  was  lo- 
cated and  service  of  a  copy  thereof  upon  the  persons  in  possession 
of  such  lands.  A  claim  was  filed  shortly  after  such  appropriation 
for  the  sum  of  $1,900,000,  This  claim  was  referred  under  stipu- 
lation by  tile  Board  of  Claims  in  IDli  to  Hon,  Albert  Haight,  of 
Buffalo,  then  and  now  an  official  referee.  The  case  was  tried  before 
Judge  Ilaight  and  early  in  January,  1915,  he  rendered  a  decision 
allowing  the  claimants  the  sura  of  $825,000.  His  decision  was 
made  the  determination  of  the  Board  of  Claims  and  judgment  was 
rendered  against  the  State  for  the  amount  allowed  by  Judge 
Haight. 

From  that  judgment  an  appeal  was  taken  to  the  Appellate  Divi- 
flion,  which  subsequently  affirmed  the  judgment  by  a  divided  court, 
and  an  ap])eal  was  tliei-eu]K>n  taken  to  the  Court  of  Appeals.  Ee- 
cently  the  Court  of  Appeals  has  rendered  a  decision  affirming  the 
judgment,  and  nothing  further  remaina  to  be  done  in  connection 
with  the  claim  except  to  issue  the  warrant  of  the  Comptroller  for 
the  sum  of  $825,000,  with  interest  thereon  from  the  date  of  the 
appropriation  in  1912. 
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The  land  appropriated,  and  for  vhiek  the  State  is  now  called 
upon  to  pay  this  large  sum  of  money,  was  granted  by  the  State  by 
action  of  the  Land  Board,  acting  under  the  provisions  of  the  stat- 
ute relating  to  sneh  grants,  to  various  individuals  upon  certain- 
conditions  expressed  in  the  grants  themselves.  The  conditions  so 
expressed  required  that  certain  improvements  he  made  on  the 
property  within  fixed  periods,  and  that  ujion  tiie  failure  of  the 
grantees  to  perform  under  such  conditions,  the  grants  themselves 
should  cease,  determine  and  be'  void.  The  period  within  which 
the  compliance  with  such  conditions  could  be  made  expired  in 
1801.  At  that  time  no  effort  iad  been  made  by  the  grantees  to 
comply  with  the  requirements  of  the  grants,  and  not  until  after 
the  expiration  of  such  periods  was  anything  whatever  done  in  the 
way  of  compliance.  After  the  expiration  of  the  time  in  which 
compliance  was  required,  some  improvements  were  made  which 
may  or  may  not  have  constituted  compliance,  and  the  grantees  and 
their  successors  in  interest  continued  in  possession  of  such  lands 
until  the  appropriation  by  the  State  in  1912. 

I  can  find  no  provision  of  law  which  makes  it  the  duty  of  any 
public  official  to  investigate  and  ascertain  whether  or  not  condi- 
tions embodied  in  grants  of  land  made  by  the  Land  Board  are 
ever  complied  with.  This  seems  to  me  to  be  a  defect  in  the  law. 
Uad  the  law  made  it  the  duty  of  the  Secretary  of  State,  in  whose 
custody  the  records  of  the  Land  Board  are  kept,  to  certify  to  the 
Attomey-GeHeral  at  the  end  of  each  calendar  year  the  grants  pre- 
viously made  coutaimug  conditions  as  to  improvements,  the 
periods  within  whidi  compliance  with  such  conditions  should  be 
made  having  expired  during  such  calendar  year,  it  would  have 
been  possible  for  the  Attorney-General  to  cause  an  investigation  to 
be  made  to  ascertain  whether  or  not  compliance  had  been  had  with 
such  coaditions. 

I  am  sabmittlng  this  concrete  illuetration  of  the  results  of  the 
omission  by  the  L^islature  to  provide  for  such  certification,  and 
I  beg  to  express  the  hope  that  the  Legislature  may  see  fit  to  mate" 
such  amendment  to  the  Public  Lands  Law  as  may  be  necessary 
and  appropriate  for  the  purpose  of  preventing  a  recurrence  of  the 
experience  through  which  the  State  has  recently  passed  in  connec- 
tion with  the  claim  of  Palmca-  against  the  State. 
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Canaseraqa  C'eeek  Impeovement 

Since  1905,  when  an  application  waa  made  for  the  improve- 
ment of  the  Canaseraga  creek  district  in  Livingston  county  under 
the  liiver  Improvement  Law  for  reflation  of  the  flow  of  the 
waters  of  the  creek,  there  have  l)een  several  actions  brought  to  de- 
feat the  project,  which  have  been  successfully  defended  by  the 
State.  The  work  has  been  carried  on  by  the  Conservation  Coin- 
mission  and  was  finally  completed  in  1916.  An  assessment  of  the 
benefits  accruing  to  the  1C5  parcels  in  the  district,  which  is  alwnnt 
10,000  acres  in  area,  amounting  in  the  aggi-egate  to  $382,325, 
was  made  by  George  D.  Pratt,  Conservation  Commissioner,  the 
Attorney-General  and  the  State  Engineer  and  Surveyor,  and  fileii 
in  Livingston  county  clerk's  office  on  Xovember  1,  1916.  Pro- 
ceedings were  at  once  instituted  in  the  Supreme  Court  by  the 
owners  of  109  parcels  to  review  the  assessment,  and  writs  of  cer- 
tiorari were  issued.  The  various  proceedings  have  been  consoli- 
dated, a  return  has  been  filed  and  the  entire  question  of  the  valid- 
ity of  the  assessment  will  be  tried  before  a  referee. 


Investigations 

In  January,  1916,  the  Governor,  superseding  the  district  attor- 
ney of  Onondaga  county,  directed  me  to  conduct  the  investigation 
and  prosecution  of  alleged  conspiracies  for  "  graft  "  in  the  build- 
ing of  the  Onondaga  County  Tuberculosis  Sanatorium,  near  Syra- 
cuse. Deputy  Attorney-General  Alfred  L.  Becker  was  designated 
to  take  charge.  He  obtained  within  a  few  days  the  confession, 
upon  promise  of  immunity,  of  one  of  the  conspirators.  The  sui- 
cide of  another  aud  the  voluntary  confession  of  a  third  soon  fol- 
lowed. Making  a  thorough  investigation,  lasting  several  months, 
of  all  the  ramifications  of  the  sanatorium  project,  the  Deputy  At- 
torney-General presented  the  cases  to  the  grand  jury,  and  ob- 
tained 165  indictments  against  seven  different  persons. 

Before  I  was  called  upon  to  act,  the  head  of  the  conspirators, 
Charles  F.  Mott,  chairman  of  the  building  committee  of  the  board 
of  supervisors,  had  fled  the  country,  a  fugitive  from  justice.  An 
extensive  search  finally  located  Mott  in  Buenos  Ayres,  Argentine 
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Republic,  Extradition  proceedings  were  initiated,  and  Deputy 
Attorney-General  Becker  went  to  South  America,  procured  the 
arrest  bi  Mott  in  ■  Paraguay,  whither  he  had  again  fled,  and 
brought  him  in  custody  to  Syracuse.  He  then  tried  Mott  for 
bribery  and  secured  his  conviction  and  sentence  to  not  less  than 
four  years  and  nine  months'  imprisonment.  Another  defendant 
was  tried  and  acquitted  by  the  jury  in  Jefferson  county,  the  in- 
dictment having  been  removed  there  for  trial  on  account  of  popular 
clamor  in  Onondaga  county.  A  third  defendant  was  tried  and  the 
jurj'  disagreed,  but  he  afterwards  pleaded  guilty  to  the  same  in- 
dictment and  paid  a  fine  of  $2,000.  A  fourth  pleaded  guilty  and 
was  sentenced  to  one  year  in  the  penitentiary.  A  fifth  turned 
State's  evidence  and  obtained  immunity.  The  trials  of  the  other 
two  defendants  have  not  yet  taken  place. 


The  United  Heal  Estate  Owners'  Association  of  tub  Cittt 
0¥  Xew  Yoek  V,  Edqene  M.  Thavis,  as  Compteollee 

This  action  was  brought  for  the  purpose  of  procuring  an  in- 
junction restraining  the  defendant,  as  Comptroller,  from  procur- 
ing a  temporary  loan  of  $6,000,000  to  meet  the  expenses  of  the 
State  government. 

At  the  time  the  action  was  brought  the  Comptroller  had  ascer- 
tained that  on  June  30,  1915,  there  would  be  a  deficiency  in  the 
State  treasury  of  approximately  $4,000,000  and  there  would  be 
no  funds  in  the  treasury  on  that  date  to  pay  the  current  expenses 
of  the  State  government. 

The  plaintiff  asked  for  a  preliminary  injunction  restraining  the 
Comptroller  from  borrowing  the  money,  on  the  ground  that  it  was 
a  violation  of  article  VII  of  the  State  Constitution  for  the  Comp- 
troller to  borrow  more  than  $1,000,000. 

I  defended  the  action  upon  the  ground  that  the  Comptroller  waa 
authorized  to  make  the  temporary'  loan.  The  motion  for  a  pre- 
liiuinarv-  injunction  was  denied,  and  on  appeal  to  the  Appellate 
Division  the  order  was  affirmed  and  the  action  afterward  dia- 
niigsed.  Plaintiff  acknowledged  that  it  was  necessary  for  the 
State  to  borrow  the  money  and  that  no  loss  resulted  to  the  State. 
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The  $6,000,000  vas  paid  Wck  In  October,  1915,  and  the  State 
oufFered  no  loan  whatsoever  through  the  traiiBaetkai,  but,  on  the 
other  hand,  the  C(»nptroller  was  aUe  through  tbe  borroniog  of 
the  money  to  carry  on  the  bueiaese  of  tJie  State  from  June  ^0, 
1915,  to  October,  1915.  The  Comptroller  borrowed  the 
$6,000,000  from  8ix  different  banks  in  the  city  of  Xew  York  on 
certificates  issued  t^  him.  After  Qie  loan  was  consununated  the 
plaintifl  brought  another  injunction  actitm  to  reatraia  the  Comp- 
troller from  Te^tcying  ibe  mon^  borrowed  on  theee  certifieatee. 
That  action  waa  dismieaed  and  the  certificates  w.ere  paid. 


Daises  v.  The  State, 

This  claim  waa  filed  with  the  Board  of  Claims,  asking  for 
damages  for  the  taking  of  certain  uplands  on  the  Mohawk  river 
between  Cohoea  and  Schenectady  and  for  lands  under  water  adja- 
cent to  the  premises  taken.  An  award  was  made  by  the  Board 
of  Claims  for  the  uplands,  and  it  was  also  held  that  claimants 
were  entitled  to  compensation  for  the  lands  under  the  waters  of 
the  Mohawk  river,  although  they  had  no  conveyance  of  same,  but 
claimed  damages  on  the  ground  that  they  took  to  the  center  of 
the  river. 

An  appeal  was  taken  to  the  Appellate  Division,  and  there  the 
judgment  was  affirmed  and  the  Appellate  Division  held  that 
claimants'  title  by  operation  of  law  extended  to  the  center  of  the 
Mohawk  river  adjacent  to  the  premises  taken  by  the  State  and 
that  they  were  entitled  to  compensation  therefor. 

I  appealed  from  the  judgment  of  the  Appellate  Division  to 
the  Court  of  Appeals,  where  the  judgment  was  reversed  in  so  far 
as  it  made  aji  award  to  claimant  for  damages  for  the  ownership 
of  the  lands  under  the  waters  of  the  Mohawk  river.  The  Court 
of  Appeala  held  that  claimants  took  no  title  to  the  lands  under 
the  waters  of  the  Mohawk  river  by  operation  of  law,  and  that  the 
bed  of  that  stream  tjelonged  to  the  State  of  Xew  York. 
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People  t.  Felteh. 

Tile  Comptroller  made  an  examiiiation  of  the  affairs  of  the 
town  of  Haverstraw,  Rockland  county,  and  discovered  some  irreg- 
uularities  existing  in  tlie  accounts  of  public  officials  of  that  town. 
The  Governor  called  upon  me  to  supersede  the  district  attorney 
and  directed  me  to  investigate  the  affairs  of  the  town  of  Haver- 
straw, Kockland  county.  I  thereupon  designated  one  of  my  dep- 
uties, Wilber  W.  Chambers,  to  take  charge  of  the  niattei,  and  as 
a  result  a  number  of  indictments  were  found,  among  which  were 
several  against  defendant.  He  had  been  supervisor  of  the  town 
for  a  number  of  years,  and  was  Indicted  by  the  grand  jurj-  for 
the  crime  of  grand  larceny  and  misappropriation  of  public  funds. 
He  was  tried  at  tlie  September,  19 1&,  term  of  the  Supreme  Court 
in  Rocklasd  county  on  one  of  the  indictments  for  grand  larceny 
and  raiaappropria-tion  of  public  fuada,  and  the  jury  returned  & 
verdict  of  guilty  on  the  count  for  misappropriation  of  public 
funds,  and  he  was  Hned.  An  appeal  has  been  taken  from  the 
iudgment,  but  has  not  been,  aigued. 


Claims  op  Seneca  Falls  Powee  Owners  v.  The  State 

In  the  improTonent  of  the  Cayof^  and  Seneca  eanai,  pursaant 
to  the  pToriBions  of  (^ptn  3*1,  Laws  of  1900,  the  State  am- 
stmrted  a  large  dam  east  of  tbe  village  (tf  Seneca  Falls,  the  pool 
nf  whick  dam  snbnieT^;ed  and  destroyed  three  upper  dams,  from 
which,  \pf  a  eomplicated  system  of  races,  nineteen  difierent  per- 
sons and  eorporationa  were  drawing  or  were  entitled  to  draw 
water  for  power  purposes. 

Following  various  appropriations  of  land  and  the  destruction 
of  said  dams  the  said  nineteen  persons  or  corporations  filed  claima 
sfrainst  the  State  aggregating  8e\-eral  millions  of  dollars. 

Two  of  ihe  claims,  to  wit.  the  claims  of  the  Gould  Manufaotur- 
in^  Company  and  the  LaFrance  Fire  Engine  Company  were 
settled  or  disposed  of  prior  to  the  first  day  of  January,  1915,  and 
in  December,  1914,  the  Board  of  Claims  fixed  upon  the  sum  of 
Wl7,748.01  as  representing  the  value  of  the  uplands,  structares^ 
Ptc,  appropriated  or  destroyed  by  the  State  belonging  to  eleven 
if  said  nineteen  claimants. 
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After  January  1,  1915,  I  proceeded  with  the  trial  of  the  re- 
maiuing  claims  and  completed  the  trial  of  the  claim  of  Rumsey 
Pump  Company,  Ltd.,  against  the  State,  whereupon  the  said  claim- 
ants entered  into  negotiations  with  a  committee  of  the  Canal  Board 
in  an  endeavor  to  fix  upon  some  basis  upon  which  an  adjustment 
could  be  had  which  would  be  mutually  beneficial  to  the  State  and 
the  said  claimantB. 

After  full  investigation  and  consideration,  said  committee  con- 
cluded that  the  aforesaid  amount  fixed  by  the  Board  of  Claims 
was,  all  things  considered,  excessive  and  suggested  to  claimants 
that  if  all  of  the  persons  possessing  any  right  to  the  use,  for  power 
purposes  in  said  village,  of  the  waters  of  said  river  would  be 
brought  into  court  so  that  their  claims  and  demands  could  be  ad- 
judicated and  passed  upon  by  the  Court  of  Claims  at  one  and 
the  same  time  and  thereby  a  complete  settlement  effected,  the 
Canal  Board  would,  provided  the  evidence  warranted  it  and  the 
court  so  found,  approve  of  the  payment  to  them  as  a  group  and 
class  of  $548,248.01  in  settlement  of  all  claims  and  demands  what- 
soever growing  out  of  the  appro])riations  of  their  property,  whether 
.  upland  or  water  rights  and  privileges,  or  out  of  the  destruction 
of  or  interference  with  their  property  or  property  rights,  ejccepting, 
however,  from  said  proposition  the  claims  of  two  of  said  claim- 
ants, Clary  Bros,  and  the  Seneca  Falls  Woolen  Company,  the 
value  of  whose  upland  it  was  agreed  should  he  fixed  by  the  Court 
of  Claims.  This  proposition  was  acceded  to  hy  said  water  power 
owners  and  claimants,  whereupon  appropriation  map  No.  5099 
was  a])proved  by  the  Canal  Board  and  served  upon  said  claimants. 
The  appropriation  affected  by  this  map  appropriated  various  up- 
lari(]  parcels,  the  bed  of  the  Seneca  outlet  and  in  substance  the  use 
of  so  much  of  the  water  of  the  Seneca  outlet  as  was  considered 
necessary  for  canal  ]>urj)oacs,  leaving  the  use  of  the  residue  and 
remainder  thereof  in  the  former  water  power  owners  to  be  made 
use  of  at  the  aforesaid  new  dam.  Thereafter,  and  on  or  about 
Jlay  ;J.  1010,  the  claims  of  the  aforesaid  water  power  owners  were 
eonfMilidateil,  pursuant  to  an  order  of  the  ('ourt  of  Claims 
(amended  claim  known  as  164fia)  filed  hy  .'*aid  seventeen  claim- 
ants and  the  Court  of  Claims  after  hearing  the  proof  offered  by 
the  claimants  and  the  State  awarded  to  said  claimants  as  a  group 
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or  class  the  sum  of  $548,248.01,  with  iutfereet  from  the  Ist  day 
of  July,  1914,  and  adjudicated  and  defined  the  rights  of  the  State 
and  the  said  owners  respectively  in  and  to  the  use  ol  the  waters 
of  said  outlet  substantially  as  provided  for  in  appropriation  map 
Xo.  5099. 

On  March  23,  1916,  a  judgment  was  entered  in  accordance  with 
said  findings  for  the  sum  of  $596,253.72,  being  the  amount  of 
the  award  with  interest,  which  judgment  has  been  paid  and  satis- 
fied. 

On  March  13,  1916,  the  court  allowed  Clary  Bros,  for  their  up- 
lands appropriated  and  upland  damages  the  sum  of  $25,264. 

The  claim  of  the  Seneca  Falls  Woolen  Company  for  value  of 
uplands  taken  and  damages  to  its  unappropriated  uplands  has 
been  tried,  but  no  judgment  has  yet  been  rendered. 

The  only  other  item  in  the  said  nineteen  claims  which  has  not 
yet  been  disposed  of  is  the  claim  of  the  Interlace  Tissue  Mills 
Company  (a  tenant  of  the  Seneca  Falls  Paper  Company)  which 
filed  a  claim  against  the  State  for  the  roiling  of  water  and  interfei- 
«ioe  with  the  water  power  appurtenant  to  the  property  of  tht? 
Seneca  Falls  Paper  Company.  This  claim  has  not  as  yet  been 
trie<l.  The  State  holds  an  instrument  whereby  certain  responsible 
]»ersons  agree  to  indemnify  the  State  against  any  recovery  made 
on  certain  items  of  said  claim. 

I  might  add  that  the  matter  of  the  adjustment  and  settlement 
of  these  nineteen  claims  has  been  under  consideration  by  the  At- 
torney-General and  Canal  Board  for  more  than  four  years;  that 
we  succeeded  in  reducing  the  sum  to  be  paid  said  claimants  far 
below  the  items  of  said  claima  and  considerably  below  the  findings 
of  the  Court  of  Claims  as  to  damages  sustained  by  the  first  named 
eleven  claimants,  and  that  we  believe  the  appropriation  effected 
by  map  No.  5099  makes  ample  provision  for  all  canal  requirements 
and  that  in  effecting  the  foregoing  settlement  we  have  secured  an 
adjustment  of  said  claims  distinctly  advantageous  to  the  State. 
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Salmoit  Rrrifi  Power  Co.  t.  The  State 

This  claim,  which  was  for  the  8um  of  $607,500,  was  originally 
filed  by  the  Empire  United  Railways,  Inc.,  Rochester,  Syracuse 
and  Eastern  Railroad  et  al.  against  the  State.  It  grew  out  of 
the  appropriation  for  Barge  canal  purposes  of  parcel  3261.  The 
claimant  maintained  a  large  power  house  which  furnished  power 
for  the  operation  of  the  Rochester,  Syracuse  and  Eastern  Railroad, 
Water  was  taken  from  the  Clyde  river  in  connection  with  the 
operation  oi  said  power  house.  The  appropriated  parcel  3261  in- 
tervened between  the  |>ower  house  and  the  Clyde  river,  thus 
isolating  the  power  house  from  the  river  and  cutting  off  meaua  of 
accesa  bebveen  the  river  and  the  power  house,  and  thereby  depriv- 
ing the  claimant  of  a  water  supply,  with  the  result  that,  as  claim- 
ant coDt^ided,  the  power  house  property  was  rendered  practically 
valueless. 

Subsequent  to  the  fiUng  of  the  claim,  th«  Salmon  River  Power. 
Company  succeeded  to  the  title,  rights,  claims  and  demands  of 
the  claimant,  and  by  order  of  the  Court  of  Claims  was  duly  sub- 
stituted as  claimant  for  the  original  claimant. 

After  extaided  conferences  between  claimant,  its  refffesenta- 
tives  and  a  committee  of  the  Canal  Board,  the  Canal  Board  on 
the  13th  day  of  December,  1916,  for  the  purpose  of  tedikcing  the 
damages  which  claitnaiLt  would  otherwise  sustain  by  reason  of 
said  appropriation,  adopted  a  resolution  providing  in  substance 
for  the  executicm  and  delivery  to  said  Salmon  Rivet  Power  Com- 
pany of  a  deed  vesting  it  with  certain  easements-  in  the  apjtro- 
priated  parcel  and  certain  other  parcels  of  land  which  would 
enable  it  to  continue  as  formerly  to  take  water  from  the  Barge 
canal  and  the  Clyde  river  in  connection  with  the  operation  of  said 
power  house. 

FoUowijig  the  execution  and  deliverv'  by  the  Sui)erintendent  of 
Public  Works  to  the  Salmon  Ri\er  Power  Company  of  a  deed 
pursuant  to  said  resolution,  the  claims  came  on  for  trial  before 
the  Court  of  Claims  at  a  special  term  thereof  held  in  the  city  of 
Syracuse  on  the  2Sth  day  of  Decemiier,  1916,  and  resulted  in  the 
entry  of  a  judgment  in  favor  of  the  Salmon  River  Power  Cora- 
pam-  in  the  sum  of  $100,2.')0.. 
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Battlk  Islaki)  Poweb  CVjjisahv  V,  TuE  State. 

This  was  a  claim-  in  tbe  sum  of  $1,200,000  for  the  value  of 
certain  njilands  on  the  east  bank  of  the  Og^rego  river  in  the  city 
of  Oswego  at  the  location  of  Barge  canal  Ham  No.  6  and  the 
appurtenant  water  rights,  alleged  to  consist  of  the  right  to  the 
use  of  one-half  of  the  surplus  waters  of  the  Oswego  river.  This 
claim  -was  moved  for  trial  by  the  ^ate  at  a  special  term  of  the 
Court  of  Claims  held  at  the  city  of  Oswego  in  June,  1916,  where- 
upon claimant  waived  and  withdrew  its  claim  against  the  State 
for  the  value  of  said  alleged  water  ri^tsu  Following  the  trial  a 
judgment  was  awarded  to  claimant  for  the  value  of  the  land  with- 
out such  "water  rights  in  the  sum  of  $3,250,  with  interest. 

A  stipulation  was  entered  into,  in  substance,  that  claimant 
would  not  at  any  time  make  claim  against  tbe  State  for  tbe  value 
of  said  alleged  water  rights,  thus  disposing  of  tbe  claim  in  its 
■entirety. 


West  Yaamix  Pdu  amd  pAfEB  Co.  v.  Peck, 

The  West  Virginia  Pulp  and  Paper  Company  owns  and  oper- 
ates a  large  paper  mill  on  the  y/eet  bank  of  the  Hudson  river  in 
the  city  of  Mechanicville.  Pursuant  to  the  provisions  of  chapter 
406  of  the  Laws  of  1882  and  chapter  683  of  the  Laws  of  1900 
it  constructed  a  dam  across  the  Hudson  river,  from  which  it 
derived  power  for  the  operation  of  said  mill.  The  State  in  canaliz- 
ing the  Hndson  river  pursuant  to  tbe  Barge  Canal  Law  con- 
stroeted  a  lock  in  the  easterly  end  of  said  dam  suitable  and  adapt- 
able to  the  rfevation  of  tbe  paper  company's  dam  ae  it  then 
exiatod.  Subsequent  to  tbe  congtruction  of  eaid  lock  tbe  paper 
company  placed  eixteen-ineh  dashboards  on  said  dam.  Tbe  Snper- 
hatendent  of  Public  Works,  claiming  that  the  continued  mainte- 
nance and  operation  of  said  flashhoards  would  operate  prejudi- 
eiaily  to  Ae  maintenance  and  operation  of  eaid  lock,  forcibly 
removed  the  flashboards,  whereupon  claimant  brought  this  action 
in  the  Supreme  Court  to  restrain  the  Superintendent  from  inter- 
fering with  said  flaAboards,  and  filed  in  the  Court  of  Claims  a 
claim  against  the  State  for  damages  in  the  sum  of  $5,046,067.46 
growing  out  of  the  allied  appropriations  and  acts  of  the  State, 
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The  State  contendB  that  it  owns  the  bed  o£  the  Hudson  river, 
even  aliove  tidewater;  that  the  rights  and  privileges  granted  to 
the  paper  company  by  the  acts  aforesaid  are  subject  and  sub- 
servient to  an  implied  reservation  in  the  State  of  a  right  at  any 
and  all  times  to  improve  the  navigability  of  the  Hudson  river; 
that  the  work  in  question  is  such  an  improvement,  and  that,  inas- 
much as  the  paper  company's  rights  or  interests  conflict  with 
those  of  the  State,  the  former  must  yield ;  that  the  paper  company 
is  not  entitled  to  the  maintenance  of  flaahboards  which  will  inter- 
fere with  the  maintenance  or  operation  of  said  locks  and  can 
recover  no  damages  growing  out  of  the  aforesaid  acts  of  the  State. 

The  case  was  tried  at  Schenectady  in  September,  1916,  and 
briefs  are  shortly  to  be  filed.  Several  very  im|M)rtant  questions 
are  involved  in  the  case,  among  others  the  question  whether  or 
not  the  State  holds  title  to  the  bed  of  the  Hudson  river  above 
tidewater;  the  nature  and  extent  of  the  grants  effected  by  the, 
aforesaid  and  similar  statutes  and  the  question  whether  or  not 
the  Barge  canal  improvement  is  in  fact  the  exercise  of  the  State's 
sovereign  right  to  improve  the  navigation  of  rivers  navigable  in 
fact,  A  decision  favorable  to  the  State  in  this  case  will  operate  to 
save  the  State  from  the  payment  of  large  sums  of  money. 


Hinckley  Fibbe  Company  v.  The  State. 

The  State,  pursuant  to  the  provisions  of  section  3  of  the  Barge 
Cimal  Law,  constructed  a  storage  reservoir  on  the  AVest  Canada 
creek  near  the  village  of  Hinckley.  Immediately  below  this  dam 
was  located  the  sulphite  mill  of  the  Hinckley  Fibre  Company. 
For  many  years  this  claimant  had  been  accustomed  to  obtain  its 
pulp  wood  from  woodlands  located  on  the  West  Canada  creek  and 
its  tributaries  above  its  mills,  floating  the  same  down  to  its  mills. 
The  construction  of  the  dam  not  only  appropriated  certain  of  the 
property  and  property  rights  of  the  claimant  but  isolated  and  cut 
off  the  sulphite  mill  from  its  wood  supply.  The  claimant  filed 
four  separate  claims  against  the  State  for  the  value  of  certain 
land  appropriated,  value  of  water  rights  and  pri\nleges  appri>- 
priated,  destroyed  or  interfered  with,  the  diminution  in  value  of 
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its  sulphite  mill  property  and  wood  supply,  etc.  The  four  claima, 
iai:ia,  2779a,  2780a,  2781a,  aggregated  the  sum  of  $3,43:i,6fi4. 
After  numerous  conferences  and  extended  n^otiations  between 
a  committee  of  the  Canal  Board  and  the  claimant  and  its  represen- 
tatives, the  Canal  Board  on  the  27th  day  of  July,  1916,  for  the 
purpose  of  reducing  the  damages  which  claimant  would  suffer  as 
a  result  of  said  appropriation  and  acta  of  the  State,  adopted  a  reso- 
lution pro\'idij3g  in  substance  for  the  granting  to  the  claimant  of 
certain  easements  in  the  aforesaid  State  dam,  including  the  right 
to  float  logs'' through  and  take  logs  over  the  same  from  its  wood 
supply  to  its  sulphite  mill.  Following  the  execution  and  delivery 
by  the  Superintendent  of  Public  Works  to  said  claimant  of  a  deed 
pursuant  to  said  resolution,  a  trial  of  the  aforesaid  claims  was  had 
before  the  Court  of  Claims  at  Albany  in  July,  1916,  resulting  in 
the  entry  of  a  judgment  in  favor  of  the  claimant  for  the  sum  of 
$175,000,  thus  disposing  of  the  aforesaid  four  claims  on  terms 
considered  advantageous  to  the  State. 


James  H.  Goble  et  al  v.  The  State 

Another  claim  for  $100,257,  arising  from  the  appropriation  by 
the  State  of  dry  dock  property  in  the  Oswego  harbor,  including 
buildings  which  were  used  for  boat  building  and  repair  purposes 
was  disposed  of  during  the  year.  James  H.  Goble  et  al  were  the 
claimants.  In  the  trial  of  this  action  witnesses  were  sworn  by 
the  claimants  in  support  of  the  claim.  The  Attorney-General 
oilered  evidence  indicating  that  it  was  greatly  exaggerated.  The 
examination  of  one  of  the  claimants  brought  out  an  admission  that 
at  the  time  of  the  appropriation  of  the  property  by  the  State  the 
owners  had  offered  the  whole  plant  for  sale  for  something  over 
$14,000,  The  result  of  this  admission  and  the  other  evidence 
offered  by  the  State  resulted  in  an  award  by  the  Court  of  Claims 
of  $17,000,  less  than  20  per  cent  of  the  total  of  the  original  claim. 


by  Google 


88  RePOBT    of    the  ATTOENEY-GEKEaAI. 

OENTR.iL  DrEDOINO   COMPANY   T.    ThK   StATE 

The  claim  of  the  Central  Dredging  Company  for  $104,085  was 
opposed  in  the  Court  of  Claims.  After  proof  had  l)ecn  submitted 
hy  the  claimant  to  the  effect  that  this  concern  had  suffered  a  loss 
of  the  total  amount  of  the  claim,  the  cross  examination  of  the  claim- 
ant's witnesses  disclosed  that  the  claim  was  exaggerated.  At  thifl 
point  claimant's  counsel  refused  to  continue  the  trial  of  the  action 
and  requested  representatives  of  tlie  State  Engineer  to  make  him 
an  offer  of  settlement  such  as  he  considered  was  reasonable  from 
the  viewpoint  of  the  claimant.  An  offer  of  $20,000  was  made 
\>y  the  Engineer's  office.  This  was  accepted  and  judgment  was 
entered  accordingly. 


Thomas  G.  Hisns,  as  Tkcstke,  Etc.,  or  the  Mbdina  Gab  Com- 
PAiTT,  V,  The  State 

The  claim  of  Thomas  G.  Hinda,  as  trustee  of  the  Medina  Gas 
Company,  involved  the  approprifrtion  of  a  portion  of  the  Medina 
Gas  Company's  plant.  The  amount  demanded  was  $46,500,  .1 
large  percentage  of  which  was  sought  to  he  recovered  because  of 
alleged  coii«e(|uential  damage  reeuHing  from  the  appropriation. 
The  claim  £ar  ctuisequoitia]  detoages  wa«  diaaJlowed  and  an  awarj 
wa£  made  by  the  Court  <^  Claiioi  of  $2,500. 


I.  M.  Luthngtoh's  Sous,  Inc.,  v.  The  State 
The  claim  of  I.  M.  Ludiogton's  Sons,  Inc.,  of  Koehester,  was 
for  the  Bum  of  $172,675.04.  It  grew  out  of  the  claimant's  work  as 
contractor  on  Barge  canal  contract  No.  62,  covering  fourteen  miles 
of  Erie  canal  enlargement  in  Orleans  county.  !Exceptioaal  diffi- 
culties arose  during  the  work,  giving  rise  to  uumeroiu  claims  for 
items  of  extra  work,  delay,  etc.  The  claim  had  a  lengthy  trial 
before  Judge  Albert  Ilaight,  official  referee.  He  award e<l 
$44,226.91.    Xo  appeal  was  taken. 
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New  Yobk.  Oitt  Bcseac 
The  New  York  City  Bateau  of  the  Attomey-G«Deral'B  office 
baa  made  great  progress  during  the  year  1916,  in  the  matter  of 
special  frauchise  tax  settlements.  On  December  31,  1915,  there 
were  pending  and  at  iseue  in  that  office  2S8  special  franchise  tax 
proceedings.  The  aeeeasments  involved  in  these  actions  on  that 
date  totaled  $1,216,248,900.  The  proceedings  affected  assess- 
ments running  back  in  some  instances  to  1807.  The  Xew  Yorfc 
City  Bureau  has  adjusted  or  settled  106  of  these  actions^  inTOlviug 
total  original  aeaessments  oi  $525,500,000.  In  addition  a  large 
part  of  the  preliminary  work  required  and  looking  to  the  final 
disposition  of  the  remaining  cas^  has  be«i  performed.  This  bulk 
of  litigation  was  augmented  during  the  year  juat  closed  by  tha 
addition  of  forty-two  new  cases  embracing  total  aesesuuent  figures 
of  $282,153,144.  It  is  expected  tiiat  tie  year  1917  will  see  the 
settlement  by  trial  or  adjustment,  of  practically  all  of  the  larger 
asaessmeota  down  to  the  year  1016.  Depaty  Attorney-General 
Leonard  J.  Obermeier  reports  tiiat  the  pro8pe<Tt  of  more  expe- 
dition^ and  satisfactorily  settling  oi  disfioeing  of  this  litigation  is 
brighter,  chiefly  because  of  the  greater  degree  of  (XK>peTation  that 
has  been  effected  between  the  local  municipal  authoritiee,  the  State 
Tax  Commifision  and  the  AttorBey-General's  office. 


The  so-called  Steeplechase  Park  case,  invohing  the  right  or  title 
of  the  State  to  the  foreshore  of  Coney  Island,  constituted  one  of 
the  important  activities  of  this  bureau  in  the  past  year.  Under  a 
judgment  of  the  Court  of  Appeals  in  this  case  steps  were  taken  to 
remove  obstructions  at  Coney  Island.  AU  obstructions,  as  shown 
by  the  sur\'ey  of  the  Dock  Department,  have  been  removed,  except 
the  obstructions  at  the  foot  of  23rd  street,  known  as  Silrer's  Bath 
House,  and  the  Brighton  Beach  Baths,  situated  at  Brighton  Beach. 
Litigations  designed  to  prevent  the  State  from  asserting  its  right 
of  clearance  of  the  foreshore  were  instituted  by  the  owners  of  these 
properties.  Determination  of  these  proceedings  is  expected  in  the 
near  fnture.  Until  such  settlement,  clearance  activity  by  the  State 
win  remain  at  a  standstill.  The  work  of  removal  of  all  obstruft- 
tions  on  the  foreshore  or  littoral  at  Coney  Island  has  met  with 
the  approval  of  the  city  authorities  and  with' the  approbation  of 
the  public  in  the  metropolitan  territory". 
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The  so-called  Riverside  Drive  smoke  nuisance,  a  condition  cre- 
ated by  the  operation  of  manufactories  on  the  Jersey  shore,  en- 
gaged the  attention  of  this  bureau  during  the  year.  This  nuisance 
had  its  origin  in  the  exhalations  from  these  factories  which  pol- 
luted the  atmosphere  in  that  section  of  Xew  York  city  knonn  as 
Riverside  Drive.  For  years  this  condition  had  agitated  the  press 
of  New  York  city  which  voiced  the  indignation  felt  by  property 
owners  and  residents  of  that  territory. 

The  Attorney-General's  office  instituted  proceedings  designed  to 
eomjjel  these  New  Jersey  manufacturers  to  desist  from  this  pollu- 
tion of  the  Riverside  Drive  atmosphere.  After  obtaining  an  execu- 
tive order  to  commence  action,  the  Attorney-General's  office  moved 
before  the  Supreme  Court  of  the  United  States  for  leave  to  sue. 
The  motion  was  granted.  The  original  papers  were  duly  filed  with 
the  court  and  copy  given  to  the  United  States  marshal  for  service 
on  the  defendants,  and  such  service  has  been  made. 

The  defendants  were  the  Bulls  Ferry  Chemical  Company,  the 
Midland  Linseed  Products  Company,  the  Barrett  Manufacturing 
Company,  the  Valvoline  Oil  Company  and  the  Com  Products  Re- 
fining Company. 

After  a  hearing  given  by  the  New  Jersey  State  Board  of  Health 
to  determine  the  merits  of  the  complaints  made  by  New  York  State 
on  behalf  of  the  residents  of  Riverside  Drive,  the  defendant  com- 
panies were  afforded  an  opportunity  to  install  certain  deodorizing 
apparatus  in  order  to  lessen  or  prevent  the  pollution  of  the  atmos- 
phere. I  was  represented  at  this  hearing  and  submitted  proof  of 
the  nuisance  maintained  by  the  defendants  to  the  injury  of  the 
residents  on  the  New  York  side  of  the  river.  The  defendants 
have  answered  and  issue  has  been  joined  in  each  action.  At  a 
conference  behveen  my  representatives  and  the  counsel  for  the 
defendants,  it  was  annoujieed  that  New  York  State  would  under 
no  circumstances  continue  the  actions;  that  if  the  nuisance  was 
abated  as  represented,  none  of  the  defendants  would  suffer  by  the 
entry  of  the  decree  against  them, 

I  am  cora])elled  to  rejiort  now  that  conditions  along  Riverside 
Drive  are  as  bad  as  ever.  This  report  is  predicated  upon  state- 
ments made  by  residents  of  that  section.  It  is  my  purpose  to 
consummate  these  proceedings  in  an  effort  to  eliminate  this  nui- 

Digilized  by  Google 


BspoKT  OF  THE  Attobrby-Gemeeal  "  31 

ssnce  which  New  York  city  health  officials  declare  constituted  a 
serious  menace  to  the  health  of  the  people  residing  in  that  section. 


Following  the  oonniiencement  of  actions  in  the  Riverside  Drive 
sinoke  nuisance  I  received  numerous  complaints  from  residents 
of  Staten  Island  that  no  consideration  or  attention  had  been  given 
hy  the  owners  of  the  plants  maintained  on  the  Jersey  shore  oppo- 
site Staten  Island  to  their  protests  against  the  pollution  of  the 
atmosphere.  A  condition  parallelling  the  Riverside  Drive  nul- 
8aQ<«  existed  at  this  point.  The  Standard  Oil  Company  and  the 
International  Xickel  Companies  were  alleged  to  be  the  offending 
corporations  in  this  instance.  The  district  attorney  0/  Richmond 
county  assured  me  that  he  hud  the  information  and  proof  neces- 
sary to  sustain  the  actions  in  the  Supreme  Court  of  the  United 
States.  He  contemplated  prior  to  that  time  bringing  on  indict- 
ments as  a  means  to  compel  abatement.  These  indictments  were 
dismissed,  however,  by  the  Appellate  Division,  Second  Depart- 
ment, which  pointed  out  that  the  proper  remedy  was  in  an  equity 
action  in  the  Supreme  Court  of  the  United  States,  I  thereupon 
appeared  before  the  Supreme  (!)ourt  of  the  United  States  and 
obtained  leave  to  sue.  Papers  were  duly  filed  and  the  defendants 
served.  After  taking  this  action  I  was  informed  by  the  New 
York  city  department  of  health  that  it  would  be  a  difficult  matter 
to  show  that  the  supposed  offending  corporations  are  in  any  way 
responsible  for  the  fumes  which  are  wafted  over  to  Staten  Island. 
In  view  of  this  it  is  recommended  that  the  State  Department  of 
Health  again  investigate  conditions  and  fix,  if  possible,  the  source 
of  the  fumes  complained  of  by  residents  of  Staten  Island,  which 
are  said  to  have  not  only  caused  great  discomfort  to  the  residents 
but  to  have  ruined  vegetation  in  that  region.  If  it  shall  be  deter- 
mined that  these  two  corporations,  the  Standard  Oil  Company  and 
the  International  Nickel  Companies,  are  responsible  for  the  condi- 
tions complained  of,  I  am  ready  to  call  into  operation  every  agency 
at  my  command  to  compel  these  corporations  to  desist  from  the 
pollution  of  the  atmosphere  out  of  which  grows  this  nuisance. 
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$100,000  OO 

65,000  00 

S,250  OO 

20,000  00 


COURT  OF  CLAIMS 

The  fullowiiig  typical  cases  will  be  aiifticiciit  for  the  purpose  of 

showing  the  results  of  the  activities  of  the  Attorney-Genepal  nnd 

hia  ilepiitioa  in  the  defense  of  claims  in  the  Court  of  Claims  during 

the  year: 

Amount  claimed.    Ammint  awnrded. 

,Vcnie  Engineering  an<l  ('(>ntract- 

ing  Co $281,210  48 

Adirondack  Woolen  Co r>50.1'»0  00 

Bflttle  Island  Power  Co 1. 200.000  00 

Central  Dredging  Co 104,0S6  9!) 

Central  New  York  Gae  and  Elec- 
tric  Co  .* 50,479  00 

Clary,  Thomas,  et  al 573,f(03  0.*t 

Columbia  Distilling  Co 125,000  00 

Elwell,  'Wibiiot  P.,  and  another . . 

Eri«  Railroad  Co 

Flushing  Bay  Development  Co. . . 

Genesee    Valley    Terminal    Rail- 
road Co. ... ' 

<llenville,  town  of 

floble,  Joseph  H.,  et  al 

Grell,  Fred  H 


72.487  15 
225,000  00 
278,750  00 


Hinckley  Fibre  Co.  , 


:{78.00S  25 

100,000  00 

50.257  45 

22,000  00 

1,2HJ.8;!2  78 

1,200,000  00 

16,8^2  78 

1,000,000  00 

Knight,  Horace  W 100,000  00 

I^vengston,  Harry  M 125.000  00 

ilacArthur   Bros.    Co.    and   Ixird 

Electric  Co 54,141  01 

Xew   York   Central   and   Hudson 

River  Rfiilroad  Co 1.500.000  00 

Pemble,  William,  and  another. . .       100,000  00 
l^cheater     and    Genesiee    Valley 

Railroad  Co. 225,000  00 

Salmon  River  Power  ('o 007,550  00 

Shelter,  Slary.  nnd  another (i6.5fi4  50 

Williams,  Charles  M 35,(i81  00 


Dismissed 
25,000  00 
Dissnissed 
Dismissed 
Dismis8e<l 
Dismissed 

Dismissed 
7.000  00 

17,000  00 
1,000  00 


3,000  00 
Dismissed 


Wamissed 
Dimnissed 

Dismissed 
100,000  00 
10,310  50 
1S,022  40 


KbFOBT    Off   THE    ATTOBBrBY-GaHaKAl,  3U 

Amount  claimed.  Amount  awarded. 

Ballou,  Henry  C 56,833  04  Dismissed 

Beeman,  Malvina 25,030  00  3,500  00 

Hartupee,  William  D 12,500  00  Dismissed 

Husband,  Clara  B.,  et  al 75,000  00  21,663  00 

Kerwin,  Julia,  Admrx.,  etc 25,000  00  1,700  00 

Maryland  Dredging  and  Contract- 
ing Co 83,172  24  27,500  00 

Mohawk  Valley  Canning  Co 21,000  00  2,225  20 

Ontario  Knitting  Co 50,157  00  2,750  00 


Oswego  Canal  Company,  The 100,000  00 

Wcavor,  Charles  C 30,177  34  1,691  00 


Attached  hereto  and  made  a  part  hereof  is  a  statement  showing 
all  moneys  received  by  me  during  the  year  1916  in  payment  of 
costs,  damages,  etc;  second,  the  title  and  subject  matter  of  all 
actions  on  appeal  pending  and  undetermined  and  the  condition 
thereof  at  the  date  of  this  report ;  third,  the  actions  which  have 
been  brought  by  me  during  the  year  for  the  recovery  of  real  prop- 
erty claimed  to  be  owned  by  the  State,  and  the  condition  of  such 
actiona  at  the  date  of  this  report;  fourth,  the  title  of  every  action 
brought  by  me  during  the  year  against  any  corporation  to  vacate 
its  charter  or  annul  its  existence,  and  the  condition  of  such  actions 
at  the  date  of  this  report,  with  a  brief  statement  of  the  cause  for 
which  Buch  action  was  brought  and  the  proceedings  during  the 
year  in  such  action;  fifth,  copies  of  all  ofGcial  opinions  rendered  by 
ine  during  the  year  1916  which  are  deemed  to  be  of  general  public 
interest. 
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AGRICULTURAL  LAW 

The  total  number  of  violations  of  the  Agricultural 
Law  referred  to  this  office  by  the  Agricultural 

Department  during  1916  has  been 1,860 

The  State  has  been  successful  in  collecting  penalty 

or  judgment  in 1,217 

Casea   discontinued  by   reason   of  insufficient  evi- 
dence, death  of  defendant,  etc 371 

Judgments  were  rendered  against  the  People  in. . . .  24 

Number  of  cases  in  which  judgments  have  been  re- 
covered in  favor  of  the  State  and  which  remain 

uncollected 77 

Number  of  eases  on  appeal 7 

Criminal  proceedings  brought  against  defendants. .  16 

Total  number  of  cases  disposed  of  •■•.•; 1,705 

Amount  of  penalties  and  costs  recovered $48,870  97 

Amount  received  in  satisfaction  of  judgments 4,960  32 

Payment  to  Commissioner  of  Agriculture,  coUee- 

tiona  on  bonds.     (Chapter  457,  Laws  of  1913) . .         $1,455  53 
Payment  to  State  Treasurer 52,376  76 

Total $53,831  29 
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PROCEEDINGS  PENDING  IN  APPELLATE  COURTS 

CODBT  OF  AfPEALB 

Elmira  Advertiser  Association  v.  Francis  M.  Hugo,  as  Secre- 
tary of  State  of  the  State  of  New  York.  (Action  to  avoid  desig- 
nation of  Elmira  Star  Gazette  to  print  session  laws  and  confirm 
designation  of  Elmira  Advertiser.    To  be  argued.) 

John  H.  Wooley,  etc.,  v.  Sarah  E.  Stewart  et  aL  {To  compel 
performance  of  agreement     To  be  argued.) 

In  the  Matter  of  the  Claim  of  Adam  Wekh  for  compensation 
under  the  Workmen's  Compensation  Law.  The  New  York,  Ne\v 
Haven  and  Hartford  Railroad  Company,  employer  and  self- 
ipsurer.  (Appeal  from  award  of  State  Induatrial  Commission.  To 
be  argued.) 

People  ex  rel.  Jointa  Lime  Company  v.  William  Sohmer  as 
Comptroller  of  the  State  of  New  York.  (To  review  determina- 
tion of  State  Comptroller  in  assessing  franchise  tax.  To  be 
argued.) 

People  of  the  State  of  New  York  v.  Consolidated  Gas  Co. 
(Ouster  from  franchise.    To  be  argued.) 

In  the  Matter  of  the  Claim  of  Jane  Plass  for  compensation 
under  the  Workmen's  Compensation  Law.  The  Central  New  Eng- 
land Railway  Company,  employer.  (Appeal  from  award  of  State 
Industrial  Commission.    To  be  argued.) 

In  the  Matter  of  the  Claim  of  Matthew  Lazarick  for  compensa- 
tion under  the  Workmen's  Compensation  Law.  The  New  York, 
New  Haven  and  Hartford  Railroad  Company,  employer,  (Appeal 
from  award  of  State  Industrial  Commission.    To  be  argued.) 

First  Construction  Company  of  Brooklyn  v.  State  of  New  York. 
(Appeal  from  award  of  Court  of  Claims.  Argued  but  not 
decided. ) 

In  the  Matter  of  the  Claim  of  John  Sanders  for  compensation 
under  the  Workmen's  Compensation  Law.  Lehigh  Valley  Railroad 
Company,  employer.  (Appeal  from  award  of  State  Industrial 
Commission.    To  be  argued.) 

In  the  Matter  of  the  Claim  of  John  Sullivan  for  compensation 
under  the  Workmen's  Compensation  Law.  Lehigh  Valley  Rail- 
road Company,  employer.  (Appeal  from  award  of  State  Indua- 
tria!  Commission.    To  be  argaed.) 
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In  the  Matter  of  the  Claim  oi  Fred  C.  Potts  for  compensation 
under  the  Workmen's  CompenBation  Law.  Lehigh  Valley  Kailroad 
Company,  employer.  (Appeal  from  award  of  State  Industrial 
Commission.    To  be  argued.) 

In  the  Matter  of  the  Claim  of  Joseph  Picol  for  compensation 
under  the  Workmen's  Compensation  Law.  Lehigh  Vall^  Rail- 
road Company,  employer.  (Appeal  from  award  of  State  Indus- 
trial Commission.     To  be  argued.) 

In  the  Matter  of  the  Claim  of  Mary  Y.  Saxon  for  compensation 
under  the  Workmen's  Compensation  Law.  Erie  Railroad  Com- 
pany, employer.  (Appeal  from  award  of  State  Industrial  Com- 
mission.    To  be  argued.) 

In  the  Matter  of  the  Claim  of  Anna  Ziegler  for  compensation 
under  the  Workmen's  Compensation  Law.  (Appeal  from  award 
of  State  Industrial  Commission.    Argued  but  not  decided.) 

Metropolitan  Trust  Company  of  the  State  of  New  York  v.  State 
Board  of  Tax  Commissioners  of  State  of  New  York,  and  Leonard 
RuofF.     (To  determine  validity  of  mortgage  tax.    To  be  argued.) 

The  People  of  the  State  of  New  York  ex  reL  John  M.  Phillips 
T.  Andrew  D.  Morgan  et  aL,  composing  the  State  Hospital  Com- 
mission. (To  review  action  of  commission  in  removing  relator 
from  position  of  inspector  of  supplies.    To  be  argued.) 

In  the  Matter  of  the  Estate  of  Cathelina  E.  Groot,  deceased. 
(To  determine  validity  of  charitable  trust    To  be  argued.) 

The  People  of  the  State  of  New  York  ex  reL  Utica  Sunday 
Tribune  Co.  v.  Francis  M.  Hugo,  as  Secretary  of  State.  (To 
review  designation  of  Boonville  Herald  to  publish  session  laws, 
etc.    To  be  argued.) 

People  of  the  State  of  New  York  v.  James  Heffeman.  (Assault. 
Argued  but  not  decided.) 

William  G.  Barrett  and  William  A.  Guinand  v.  The  State  of 
New  York.  (Appeal  from  award  of  Court  of  Claims  for  damages 
to  land  by  beavers.    To  be  argued.) 

In  the  Matter  of  the  Claim  of  Eugene  Glatzl  et  al.  for  compen- 
sation under  the  Workmen's  Compensation  Law.  Q.  £.  M. 
Stumpp,  employer;  Standard  Accident  Insurance  Company, 
insurer.  (Appeal  from  award  of  State  Industrial  Commission. 
To  be  argued.), 
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In  the  Uatter  of  the  Application  of  Lehigh  Valley  Kailtoad 
Company  for  writ  of  certioTari  v.  WiUiam  Sohmer,  as  Comp- 
troller. (To  review  determination  of  State  Comptroller  in  assesB- 
ing  capital  stock  tax.     To  be  argued.) 

People  ex  rel.  Aetor  Trust  Company  et  al.  v.  State  Tax  Com- 
missioners. (To  review  mortgage  tax  aaseasment,  mortgage  of 
July  1,  1813.    To  be  argued.) 

People  ex  rel.  Astor  Trust  Company  et  al  v.  State  Tax  Commis- 
sion. (To  review  mortgage  tax  aseeasment,  mortgage  of  March  1, 
1913.     (To  be  argued.) 

In  the  Matter  of  the  Claim  of  Lizzie  Leslie  for  compensation 
under  the  Workmen's  Compensation  Law;  O'Connor  &  Richman, 
Inc.,  employer;  The  United  States  Fidelity  and  Guarantee  Co.,  in- 
surer. (Appeal  from  award  of  State  Induatrtal  Commission.  To 
be  argued.) 

Lowell  M.  Palmer  et  al.  v.  State  of  New  York.  (Appeal  from 
determination  of  Court  of  Claims.    Argued  but  not  decided.) 

In  the  Matter  of  the  Application  of  Egburt  E.  Woodbury,  Attor- 
ney-General, for  an  order  requiring  the  Home  Knle  Tax  Associa- 
tion to  file  statement  of  receipts  and  expenditures  in  connection 
with  the  general  election  1915.    To  be  argued.) 

In  the  Matter  of  the  Claim  of  Mary  Fitzpatrick  for  compen- 
sation under  the  Workmen's  Compensation  Law;  Blackall  &  Bald- 
win Co.,  employer;  the  Travelers'  Insurance  Co.,  insurer.  (Appeal 
from  order  of  State  Industrial  Commission.     To  be  argued.) 

In  the  Matter  of  the  Claim  of  Ida  Adams  for  comjtensation 
under  the  Workmen's  Compensation  Law;  Tfew  York,  Ontario  and 
Western  Railway  Company,  employer.  (Appeal  from  award  of 
State  Industrial  Commission.    To  be  ai^ed.) 

The  People  of  the  State  of  New  York  v.  The  City  of  Buffalo. 
(Right  to  money  collected  as  fines  and  penalties  for  violations  of 
motor  vehicle  law.    To  be  argued. ) 

The  People  v.  Louis  P.  Clair.  (Appeal  from  decision  of  Appel- 
late Division  that  service  of  protected  game  or  fish  with  a  meal 
which  is  paid  for  only  as  a  part  of  board,  is  not  a  sale  within  the 
meaning  of  the  statute;  appeal  pending.) 
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Appellate  Division  —  Fibbt  Department 

The  People  of  the  State  of  Xew  York  ex  reL  Gustave  Semtnig 
V.  Francis  M.  Hugo,  as  Secretary  of  State  of  the  State  of  New 
York.  (Mandamus  to  compel  reinstatement  as  inspector  of  auto- 
mobiles in  office  of  Secretary  of  State.    To  be  argued) 

Appellate  Division  —  Second  Dbpabtment 

The  People  of  the  State  of  New  York  v.  Josiah  Felter.  (Mia- 
ajipropriation  of  funds.    To  be  argued.) 

The  People  of  the  State  of  New  York  v.  American  Sugar  Refin- 
inf;  Company.     (Action  to  vacate  letters  patent.     To  be  argued.) 

Charles  W.  II.  Arnold  as  Trustee  in  Bankruptcy  of  Bridgeport 
Construction  Company  v.  William  H.  Frank,  Wamer-Quinlan 
Asphalt  Company,  Upper  Hudson  Stone  Company  et  aL 
(Mechanic's  lien  on  State  Highway  No.  5369  contract.  To  be 
argued.) 

The  People  of  the  State  of  New  York  ex  rel.  Dennis  J.  Kelly 
V.  Thomas  llott  08lK)rne  as  agent  and  warden  of  Sing  Sing  prison. 
(Mandamus  to  compel  reinstatement.     To  be  argued.) 

In  the  Matter  of  the  Application  of  Charles  R.  Uebelmesser 
for  a  writ  of  mandamus  against  James  M.  Carter  et  al.,  constitut- 
ing the  Board  of  Parole  for  State  Prisons,  State  of  New  York. 
(Hatter  of  parole.    To  be  argued.) 

Appellate  Division  —  Third  Dbpabtment 

The  People  of  the  State  of  New  York  ex  rel.  United  Natural 
Gas  Company  v.  William  Sohmer,  as  Comptroller  of  the  State 
of  New  York.  (Certiorari  to  review  determination  of  Comp- 
troller in  assesHinp  franchise  tax.     To  be  argued.) 

Poo])lc  ex  rel.  C'ity  of  Poughkeepsie  v.  Henry  Solomon  ct  al., 
constituting  the  State  Commission  of  Priaoiia  of  the  State  of  New 
York.  (Certiorari  to  review  order  of  State  Commission  of  Prisons 
closing  the  jail  of  the  city  of  Poughkeepsie.     To  be  argued.) 

In  the  Mjitter  of  the  Application  of  the  Town  of  Colonic,  in 
the  county  of  Albany,  and  John  N.  Carlisle,  aa  State  Conunis- 
sioner  of  Highways  of  the  State  of  New  York,  for  a  writ  of  cer- 
tiorari, etc.,  v.  Seymour  Van  Santvoord  et  al.,  constituting  the 
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Public  Sen-ice  Commission,  Second  District,  re  application  of 
the  D.  &  II.  Co.  for  permission  to  construct  tracks,  etc.  (Cer- 
tiorari to  review  determination  of  Commission  re  construction  of 
tracks. ) 

Saranac  Land  and  Timber  Company  v.  James  A.  Hoberts,  as 
Comptroller  of  the  State  of  New  York,  Actions  ~Noa.  1  and  2, 
(To  compel  plaintiff  to  give  security  for  costs  in  connection  with 
actions  involving  title  to  forest  lands.  Appeal  from  order  denying 
motion  of  defendant  for  security  for  costs.) 

In  the  Matter  of  the  Petition  of  William  J,  Willcina  v.  Mitchell 
May,  as  Secretary  of  State.  (To  restrain  filing  certificate  of  elec- 
tion.   To  be  argued.) 

People  ex  rel,  Fred  Bailey  et  al.  v.  State  Water  Supply  Com- 
misaion  et  al. 

People  ex  rel.  Erie  Hailroad  Company  et  al.  v.  State  Water 
Supply  Commission  et  al,  (Certiorari  to  review  determination 
of  State  Water  Supply  Commission.     To  be  argued.) 

West  Virginia  Pulp  and  Paper  Company  of  Delaware  v.  Dun- 
can W.  Peck,  Individually,  and  aa  Superintendent  of  Public 
Works,  et  al.  (Injunction  to  restrain  defendant  from  removing 
flashboards  from  dam  in  Hudson  river.    To  be  argued.) 

People  ex  rel.  Utica  Sunday  Tribune  Company  v.  Edward 
Lazansky  et  al,  (To  compel  Secretary  of  State  to  certify  to  Comp- 
troller payment  of  relator  for  publishing  eoncurrent  resolutions 
for  1910.    To  be  argued.) 

In  the  Matter  of  the  Application  of  Francis  A.  Willard  for  a 
writ  of  mandamus  v.  Lewis  F.  Pilcher,  State  Architect.  (Action 
to  compel  reinstatement  as  executive  secretary  in  office  of  Secre- 
tary of  State.    To  be  argued.) 

In  the  Matter  of  the  Application  of  James  P.  Morrissey  for  a 
peremptory  writ  of  mandamus  v.  Edwin  Duflfey,  Commissioner 
of  Highways,  et  al.  (Mandamus  to  compel  reinstatement  as 
division  engineer.  Appeal  from  order  denying  appellant  writ  of 
mandamus. ) 

People  of  the  State  of  New  York  v.  International  Bridge  Co, 
(To  enforce  penalty  for  failure  to  construct  roadway  on  bridge. 
To  be  argued.) 
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In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account 
of  Proceedings  of  Joseph  W.  Eewsher  as.  sole  Testaiueutarj  Trus- 
tee of  and  under  the  last  will  and  testament  of  William  II.  Watson 
(Sr.),  deceased.  (Appeal  from  decree  of  final  judicial  settlement, 
etc.    To  be  ai^ed.) 

Standard  Computing  Scale  Company,  Ltd.,  v,  John  F.  Farrell, 
individually  and  as  State  Superintendent  of  Weights  aud  Meas- 
ures of  the  State  of  New  York.  (Damages  for  injury  due  to 
defendant's  instructions  to  county  sealers  re  seals  made  hy  plain- 
tiff.    To  be  argued.) 

The  People  v,  Silaa  Page.  (Appeal  from  judgment  in  favor 
of  defendant  in  action  for  violation  of  Conservation  Law;  judg- 
ment reversed,  with  costs  to  the  defendant.     To  he  argued.) 

The  People  ex  rel.  The  Sidney  Water  Works  Company  v.  The 
Conservation  Commission  of  the  State  of  New  York  and  others; 

The  People  ex  rel.  William  II,  Pierce  aud  others  v.  The  Conser- 
vation Commission  of  the  State  of  New  York,  Gwirge  D.  Pratt 
being  Commissioner  thereof,  and  the  Village  of  Sidney.  (Matter 
of  application  of  the  village  of  Sidney,  Delaware  county,  for 
approval  of  its  plana  for  the  acquisition  of  a  new  source  of  water 
supply.  Determination  annulled  and  matter  remitted  to  the  Com- 
mission for  further  consideration.) 

The  People  v,  William  Payne  and  Martha  Payne.  (Appeal 
from  order  denying  defendants'  motion  to  open  judgment  and  for 
a  new  trial  in  action  to  determine  title  to  real  property.  Appeal 
pending.) 

The  People  v.  Walter  C,  Witherbee  et  al.  (Appeal  from  order 
made  at  Special  Term  vacating  stipulation  and  judgment.  Appeal 
pending. ) 

Watervliet  Hydraulic  Company  v.  State  of  New  York.  Claim 
No.  10786.  (Claim  for  appropriation  of  water  power  and  plant 
of  claimant.    To  he  argued.) 

Eugene  H.  Mabee  v.  The  State  of  New  York.  (Claim  for  per- 
manent appropriation,  Barge  canal.     To  be  argued.) 

Richard  Labey  v.  The  State  of  New  York.  (Claim  for  perma- 
nent appropriation,  Barge  canal.    To  be  argued.) 

Timothy  O'Shaughnessey  and  John  H.  O'Shaughnessey  v.  The 
State  of  New  York.  (Claim  for  permanent  appropriation,  Barge 
canaL    To  be  argued.)  -,         , 
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Lane  Bros.  Co.  v.  State  of  New  York.  (Claim  for  damages 
growing  out  of  contract  No.  21,  Barge  canal.    To  be  argued.) 

Charles  G.  Sybrandt  v.  State  of  New  York.  (Claifti  for  per- 
manent appropriation  of  lands  for  canal.     To  be  argued.) 

The  Hudson  and  Manhattan  Railroad  Co.  v.  The  State  of  New 
York.  (Claim  for  refund  for  stamps  erroneously  affixed  to  stock 
certificates.    To  be  argued.) 

Theodore  Zomow  v.  The  State  of  New  York.    Claim  No.  1046. 

(Claim  for  permanent  ap]]ropriation,  Barge  canal.   To  be  argued.) 

Interhorough  Metropolitan  Co.  v.  State  of  New  York.    (Claim 

for  refund  for  stamps  erroneously  afHxed  to  certain  certificates  of 

stock  which  had  been  transferred.     To  be  argued.) 

Milford  D.  Whedon  v.  State  of  New  York.  (Claim  for  services 
as  attorney  in  investigation,  trial,  etc.,  in  actions  growing  out  of 
Great  Meadow  prison  matter.    To  he  argued.) 

Town  of  Glenville  v.  State  of  New  York.  Claims  Nos.  1559-A 
and  1560-A,    (Damages  due  to  flooding.    To  be  argued.) 

Ingalls  Stone  Co.  v.  State  of  New  York.  (Claim  for  stone 
furnished  for  building  New  York  State  School  of  Agriculture  at 
Canton,  N.  Y.    To  be  argued.) 

John  Winn  v.  The  State  of  New  York.  (Claim  for  damage  to 
hay  and  grass  because  of  leakage,  Erie  canal.    To  be  argued.) 

Peter  F.  Connolly  Co.  v.  The  State  of  New  York.  Claim  No. 
2744-A.  (Claim  for  alleged  breach  of  contract  on  highway 
No.  5432.    To  be  argued.) 

Charles  E.  McDonald,  as  Administrator  of  the  Estate  of  James 
W.  McDonald,  deceased,  v.  State  of  New  York.  Claim  No. 
1178-A.     (Claim  for  personal  injury.    To  be  argued.) 

Frank  S.  O'Neil  v.  State  of  New  York.  Claim  No.  2763-A. 
(Claim  for  back  salary  as  commissioner  of  Boxing  Commission. 
To  be  argued.) 

James  Y.  Gatcomb  v.  State  of  New  York.  Claim  No.  1636-A. 
(Claim  for  injuries  to  horae  "  Gay  Audobon  "  at  New  York  State 
fair  grounds.    To  be  argued.) 

George  S.  Wright  v.  State  of  New  York.  Claim  No.  3023. 
(Claim  for  pay  for  overtime  services  as  locktender.  To  be 
argued.) 
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Victoria  Konner  v.  State  of  Xew  York.  (Damages  due  to 
change  of  grade  of  highway.    To  be  argued.) 

Clara  Kmersoii  v.  The  State  of  Xew  York.  (Automobile  acci- 
dent on  canal  bridge.    To  be  argued.) 

John  l.yan  Emerson  v.  The  State  of  New  York.  (Automobile 
accident  ou  canal  bridge.    To  be  argued.) 

Malvina  Beeman  v.  The  State  of  New  York.  (Claim  for  per- 
3onnl  injury  due  to  collapse  of  bridge  over  Erie  canal.  To  be 
argued.) 

JameH  Stewart  v.  The  State.  Claim  No.  13(i;J-A.  (Damage 
to  land,  overflow.    To  be  argued.) 

James  Stewart  v.  The  State.  Claim  No.  10C5-A.  (Damage 
10  land,  overflow.     To  be  argued.) 

Charles  E.  Minton  v.  The  State.  Claim  No.  lOGirA.  (Damage 
to  [Httatoes,  overflow.     To  be  argued.) 

John  Guerin  v.  The  State.     Claim  No.  043-A. 
jfotiitoea,  overflow.    To  be  argued.) 

James  C.  Daly  v.  The  State.     Claim  No.  942-A. 


crops,  overflow.    To  be  argued.) 

Robert  Parker  v.  The  State.     Claim  No.  917-A. 
croi)s,  overflow.    To  be  argued.) 

George  Henry  v.  The  State.     Claim  No.  916-A. 
crojJB,  overflow.    To  be  argued.) 

ITiomas  Mecnley  v.  The  State.    Claim  No.  915-A. 
crops,  overflow.     To  be  argued.) 

John  Ilanrahan  v.  The  State.     Claim  No.  914-A. 
crops,  overflow.    To  be  argued.) 

Jessie  IJ.  Rogers  v.  The  State.    Claim  No.  895-A. 
crops,  overflow.     To  \>e  argued.) 

I-'red  R.  Butterfield  v.  The  State.     Claim  No.  940-A. 
age  to  potatoes  caused  by  overflow.    To  be  argued.) 

John  1,  Munro  v.  The  State.  Claim  No.  2803-A.  (Personal 
injuries  sustaiucil  at  Kings  Park  Hospital,  being  assaulted  by 
patient.    To  be  argued.) 

Andrew  L.  France  v.  The  State.  Claim  No.  320-A.  (Personal 
injuries  while  driving  over  Salina  street  bridge.    To  be  argued.) 

Charles  N,  Hood  v.  The  Stata  Claim  No.  1557-A,  (Damage 
to  personal  projMirty,  Barge  canal  contract     To  lie  argued.) 
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Marcellua  &  Otiaco  Lake  Ry.  Co.  v.  The  State.  Cip.im  No. 
1335- A.     (Damage  due  to  floods,  Nine  Mile  creek.   To  he  argued.) 

Appeli^te  Division  —  Focrtii  Depaetsient 

People  of  the  State  ex  rel.  William  T.  Jordan  v.  William  AV. 
Wotherspoon,  as  Superintendent  of  Public  Worka  of  the  State  of 
New  York.  (Application  for  writ  of  prohibition  restraining 
Superintendent  of  Public  Works  from  completing  canal  contract 
47- A.    To  be  argued.) 

People  of  the  State  v.  Aikenhead,  Bailey  &  Donaldson,  Inc. ; 
United  States  Fidelity  and  Guaranty  Co.  of  Baltimore,  (Damages 
for  failure  to  properly  complete  highway  contract,  Highway  976. 
To  be  argued.) 

People  of  the  State  of  New  York  v.  G.  A.  Down  et  al.  (Agri- 
cultural violation.    To  be  argued.) 

William  II.  Edwards  et  al.  v.  People  of  the  State  of  New  York 
et  al.    (To  establish  will.    To  be  argued.) 

People  ex  rel.  Mattie  Dawson  et  aL  v.  Edwin  Duffey  as  State 
Commissioner  of  Highways,  (Damages  for  change  of  highway 
grade.    To  be  ai^ed,) 


CASES  IN  UNITED  STATES  SUPREME  COURT 

Southern  Pacific  Company  v.  Marie  Jensen.  (Appeal  from 
award  of  State  Industrial  Commission.     To  be  reargued,) 

Southern  Pacific  Co.  v.  William  Alford  Walker,  (Appeal  from 
award  of  State  Industrial  Commission,    To  be  reargued.) 

New  York  Central  Railroad  Co",  v,  Sarah  White.  (Appeal  from 
award  of  State  Industrial  Commission.     To  be  reargued.) 

New  York  Central  Railroad  Co.  v.  James  Winfield,  (Appeal 
from  award  of  State  Industrial  Commission,    To  be  reargued,) 

Charles  Sohweinler  Press,  a  Corporation,  v.  The  People  of  the 
State  of  New  York,  No.  120,  October  term,  lOlfi.  (Violation  of 
Labor  Law.     Argued  but  not  decided.) 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS  FOR 
THE  SECOND  CIRCUIT 

Standard  Computing  Scale  Co.,  Ltd.,  t.  Jolm  F.  Farrell,  a^ 
State  Superintendait  of  Weights  and  Measurea.  (To  compel  local 
aealerB  to  seal  scales  made  by  plaintiff.    Argued  but  not  decided.) 


DISTRICT  COURT  OF  THE  UNITED  STATES 

Crescent  Mfg.  Co.  v.  Charles  S.  Wilson,  Commissioner  of  Agri- 
culture of  the  State  of  New  York.  (Injunction  to  prevent  Com- 
missioner of  Agriculture  from  interfering  with  sale  of  mapliene. 
To  be  argued. ) 


ACTIONS  INVOLVING  TITLE  TO  REAL  PROPERTY 
BROUGHT  UNDER  CONSERVATION  LAW 

Clinton  Coimty  —  People  y.  Minnie  E.  AdamB.  (Action  to 
determine  title  to  real  estate.    Trial    Judgment  for  defendant.) 

Clinton  County  —  People  v.  Chateaugay  Ore  and  Iron  Com- 
pany. (Action  to  determine  title  to  lands  and  trespass.  TriaL 
Awaiting  final  submission.) 

Delaware  Coun^  —  People  v.  Jacob  T.  Brazie ;  People  v.  Percy 
J.  Taylor  &  Ano.  j  People  v.  Harvey  J.  Peaslee  &  Ano. ;  People  v. 
Charles  W.  Mason  &  Ano.  (Actions  to  determine  conflicting 
claims  to  real  estate.    Trial.    Judgment  for  defendants.) 

Essex  County  —  People  v.  Champlain  Realty  Company. 
(Action  in  ejectment.    Trial.    Judgment  for  defendant.) 

Essex  County  —  People  v.  Raquette  Falls  Land  Company. 
(Action  to  set  aside  judgment,  &c  Trial.  Judgment  for  plain- 
tiffs.) 

Franklin  County  —  People  v.  Cecil  V,  McArthur  et  aL  (Eject- 
ment action.    Discontinued.) 

Hamilton  County  —  People  v.  Thomas  Bennett  (Ejectment 
action.    Motion  made  to  vacate  judgment    Decision  reserved.) 

Hamilton  County  —  People  v.  Phineas  C.  Lounsbury.  (Eject- 
ment action.    Disclaimer  signed.) 
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Hamilton  Coiinty  —  People  v,  William  Pulling.  (Ejectment 
action.    Fremisee  vacated.    Action  discontinued.) 

Hamilton  Comity  —  People  v.  Frank  Owens;  People  v.  John 
Bank;  People  v.  Fred  Rork.  (Ejectment  actions.  Proofs  mb- 
mitted.    Findings  to  be  piepaied.) 

Hamilton  County  —  People  v.  Joaeph  H.  Ladew.  (Action  to 
determine  title  to  real  estate.    Trial.    Awaiting  final  submission.) 

Hamilton  County  —  People  v.  Jerome  Wood  and  Anna  Wood. 
(Action  to  determine  title.  Motion  made  to  vacate  judgment. 
Motion  argued  and  aubmitted. ) 

Hamilton  County  —  People  v.  Robert  Olassbrooks.  (Action  to 
determine  title.     Trial.     Awaiting  final  submiasion.) 

Herkimer  Coanty  —  People  v.  Mary  L.  Fisher.  (Action  to 
determine  the  validity  of  the  appropriation  by  the  Forest 
Purchasing  Board  of  lands  in  Herkimer  County.  Trial.  Judg- 
ment for  plaintiffs.) 

Herkimer  County  —  People  v.  Deat  S.  Harrington,  I.  Stratton 
Foster  and  Edward  Smith.  (Ejectment  action.  Stipulation 
signed  that  defendants  may  withdraw  answer  and  plaintiffs  may 
take  judgment  against  defendants  for  the  possession  of  the 
premises.) 

Lewis  County  —  People  v.  Henry  Purcell,  Fred  W.  Cobum  and 
Fred  C.  Pierce  as  executors,  etc.,  of  Theodore  B.  Basselin, 
deceased.  (Action  to  determine  title  to  real  estate.  Trial.  Judg- 
ment for  plaintiffs.) 

Saratoga  County  —  People  v.  Levi  Dedrick.  (Action  to  deter- 
mine conflicting  claims  to  real  estate.    Trial    Decision  reserved.) 

Warren  County  —  People  v.  Jerome  Hewitt.  (Action  to  de- 
termine title  to  real  estate.     Trial.     Judgment  for  defendant) 

Warren  County  —  People  v.  William  D.  Mann.  (Action  for 
possession  of  real  property.     Trial.     Judgment  for  plaintiffs.) 

Warren  County  —  People  v.  Clarence  L.  Collins.  (Ejectment 
action.     Trial     Judgment  for  defendant) 
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TITLE  ACTIONS  I'ENDIXG  IS  SUPREME  COURT 

Delaware  Cdiinty  —  I'cople  v.  Emmett  Washburn.  (Eject- 
ment action.) 

Essex  County  —  People  v.  Xoah  LaCasse  &l  Ano.  (Action  to 
determine  title  to  real  estate.) 

I'^ssex  (bounty  —  Peojtle  v,  John  Anderson  &  Mary  Anderson. 
(Action  to  (Urtcrmine  title  to  real  estate.) 

Ehscx  ( 'ounty  -—  People  v.  Rawson  M,  Hayes  &  Ano.  (Action 
to  determine  title  to  real  property.) 

Essex  Couiitj-  —  People  v.  Finch-Pruyn  Co.  (Action  for 
waste.) 

Franklin  County  —  People  v.  International  Piipcr  Company 
<!t  al.     (Action  for  partition  of  lande.) 

Fult(m  County  —  People  v.  •Tames  C.  Livingston,  Jr.  (Eject- 
ment action.) 

Greeiio  County  —  People  v.  Agnes  A.  Vwlder.  (Ejectment 
action.) 

Hamilton  County  —  People  v,  Hamlet  Whitman.  (Ejectnftent 
action.) 

Iliimilton  County  —  Pwple  v.  Laura  Sumner.  (Ejectment 
action.) 

Hamilton  County  —  People  v.  Lowell  Fiah  et  al.  (Ejectment 
action.) 

Hamilton  tJounty  - —  People  v.  Indian  River  Co.  &  Ano.  {Ao- 
lioii  to  dcterniinc  title  to  real  pro[>crty. ) 

Hamilton  Coniitv  —  People  v.  Aau  Willis.    (Ejectment  action.) 

Hamilton  County  —  People  v.  Santa  Clara  Lumher  Co.  ct  aL 
(Action  to  determine  title  and  accounting.) 

I  lamilton  County  —  People  v.  Xorton  Bird ;  People  v.  Francis 
Hitiflcher;  People  v.  Ezra  DeForest;  People  v.  John  Blanchard; 
People  V.  Lupy  Blanchard;  People  v.  Frank  Carlin;  People  v. 
Charles  Hunt:  Peojile  v.  Mattie  Jones;  People  v.  Robert  B.  Kerr; 
People  v.  Ralph  Prolice ;  People  v.  H.  Rol>ei1;  Beguelin ;  People  v. 
Daniel  Sheelian ;  People  v.  OrrJn  Lampheve ;  People  v.  George  C. 
Reardonj  People  v.  George  C.  Reardon  et  al. ;  People  v.  James 
SutlifF;  Peojile  v.  Aaa  Payne;  People  v.  Dariua  Waldron;  People 
V.  Paul  Steves ;  People  v.  Lucy  B.  Piatt ;  People  v,  Elizabeth  V. 
Gouley;  People  v.  Freeland  W.  Jones;  People  v^Huiwrn  Lin- 
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forth;  People  v.  Charles  W.  Amleraou;  People  v.  Reuben  M. 
Mick;  People  v.  Fred  Maxani;  People  v.  George  Pashley;  People 
V.  Beecher  Roblee;  People  v.  j\jidrew  Symmea;  People  v.  Harry 
SymmcB;  People  v.  Henry  E.  Taylor;  People  v.  Daniel  B. 
Wright;  People  v.  Ruby  Hall;  People  v.  John  Goodro;  People  v. 
Marie  IJitter  et  al;  People  v.  Joseph  Grenon;  People  v.  Isaac  H. 
Brownell.     (Ejectment  actions.) 

Ulster  County  —  People  v,  Delia  Ilardenburgh  et  al.  (Action 
to  detennine  and  quiet  title  to  real  property.) 

Warren  County  —  People  v.  Herbert  N.  Miller  et  al.  (Action 
to  determine  title  to  real  property.) 

Essex  County  —  Proceedinga  before  the  Compti-oUcr  to  set  aside 
cancellation  of  the  State's  title  derived  at  tax  sale ;  Lot  333 ; 
O.  M.  T.,  Twp.  11. 

Other  Conservation  Bureau  cases  will  be  found  listed  under  the 
cases  in  appellate  courts. 


MISCELLANEOUS  ACTIONS  AND  PROCEEDINGS 

an.  3.  Supreme  Court  —  Richmond  County.  Annie  Schul- 
man  v.  Elizabeth  Schaefer  et  al.  (Action  to  regis- 
ter title  to  real  property.) 

7.  Supreme    Court  —  Hamilton    County.      Charles    E. 

Snyder  v.  John  F.  Lewis,  State  of  New  York  et  al. 
(Lien  —  Contract  No.  1098  —  Highway  in  Hamil- 
ton County.) 

8,  Supreme    Court  —  Oswego    County.    Wamer-Quin- 

Ian  Asphalt  Company  v.  The  State  of  New  York  et 
al,  (Lien  —  Contract  for  Road  1245,  Oswego 
County.) 

10.  Supreme  Court  —  Niagara  County.  Herbert  V.  Falk 
Y.  J.  Allen  Smith  et  al.  (Injunction  and  to  appoint 
receiver  of.  United  States  Light  and  Heating  Corpo- 
ration.) 

10.  Supreme  Court  —  Saratoga  County.  Michael  H. 
Ryan  v.  The  People  of  the  State  of  New  York  et  al. 
(Lien  —  Repair  contracts,  Highways  58,243,  441, 
443,610,611,6058,715.)  Goo^^lc 
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13.  Supreme  Court  —  Glenesee  Coiinty.  Frank  Perrelli 
and  Gennaro  Perrelli,  etc.,  t.  The  National  Bank  of 
Commerce  of  Rochester,  State  of  New  York  et  aL 
(Lien  —  Improvement  of  Highway  578-A,  Niagara 
County.) 

20.  Coiin^  Court  —  Niagara  Coun^.    Edward  J.  Weh- 

ner  v.  The  State  of  New  York  et  al.  (Lien  —  Re- 
pair coUtract,  Highway,  town  of  Pendleton.) 

25.  Supreme  Court  —  Albany  County.  In  the  Matter  of 
the  Application  of  Egburt  E.  Woodbury  for  an 
order  requiring  the  Home  Kule  Tax  Association  of 
the  State  of  New  York  to  file  a  statement  and  ac- 
count of  receipts  and  expenditures  in  connection 
with  the  general  election. 

2G.  Supreme  Court  —  Nassau  County.  Livio  Fomari  and 
Romeo  Cereoli,  doing  business  under  the  name  of 
Fomari  &  Cereoli,  v.  Charles  Heling  and  John 
CahiU,  State  of  New  York  et  al.  (Lien  —  Improve- 
ment Highway  No.  1219,  Huntington-Amityvilla ) 

27.  Supreme  Court  —  Kings  County.     In  the  Matter  of 

the  Etate  of  Annie  A.  Parker,  deceased.  (Pay- 
ment of  money  from  State  Comptroller.) 

21.  Supreme  Court  —  Bronx  County.    The  People  of  the 

State  of  New  York  ex  rel.  John  Mahcr  v.  The  War- 
den of  the  Bronx  County  Jail.     (IlabeaB  corpus.) 

28.  Supreme  Court  —  Erie  County,     Lathrop,  Shea  & 

Henwood  Company  v.  W,  S.  Cooper  Company,  The 
McMyler  Interstate  Company,  State  of  New  York 
et  al.     (Lien  —  Construction  of  lift  bridges.) 

28.  Supreme  Court  —  Erie  County.  Robert  J.  Service  v. 
American  Buffalo  Robe  Company  et  aL  (Injunc- 
tion and  appointment  of  receiver.) 

13.  Supreme  Court  —  Albany  County.  The  People  of  the 
State  of  New  York  v.  International  Bridge  Com- 
pany, (Penalty  for  failure  to  construct  roadway 
on  bridge. ) 

22.  Supreme  Court  —  Rockland  County.    The  People  of 

the  State  of  New  York  v.  Duubai  Contracting  Com- 
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pany,  Bart  Dunn  and  Joseph  J.  Fogartj.  (Cou- 
spiraq'  to  defraud  —  Highway  Contract  No.  188.) 
26.  Supreme  Court  —  Eoekland  County.  The  People  of 
the  State  of  New  York  v.  The  Aetna  Contracting 
Corporation,  William  W.  Whyard  and  Jamea  Boyd. 
(Conspiracy  to  defraud  —  Highway  Contract  No. 
133.) 
26.  Supreme  Court  —  Kings  County.  In  the  Matter  of 
the.  Application  of  the  People  of  the  State  of  New 
York  by  Jesse  S,  Phillips  as  Superintendent  of  In- 
surance, for  an  order  to  take  possession  of  the  prop- 
erty Qud  liquidate  the  business  of  the  Clothing  Con- 
tractors' Mutual  Compensation  Insurance  Com- 
pany.) 

1,  Supreme  Court  —  Bronx  County.  In  the  Matter  of 
the  Bronx  Parkway  Commission,  Petitioner  and 
Plaintiff,  to  acquire  title  to  lands  of  Carrie  R.  Whit- 
aker  et  al.     (Condemnation  of  lands.) 

3,  Supreme  Court  —  New  York  County.  Tuttle  & 
Bailey  Manufacturing  Company  v.  The  Emerson 
Building  Company,  Fenmore  Iron  Works  et  al. 
(Lien.) 

5,  District  Court  of  the  United  States  —  Southern  Dis- 
trict of  New  York.  In  the  Matter  of  Glen  Island 
Realty  Development  Company.  (Bankruptcy  pro- 
ceeding.) 

7.  Supreme  Court  of  the  United  States,  State  of  New 

York  V.  Bull's  Ferry  Chemical  Company.      (To 
abate  nuisance,  Staten  Island  fumes.) 

8.  Supreme    Court  —  New    York    County.      Theodore 

Cohnfeld  v.  John  A.  O'Connor  et  al.  (Payment  of 
money  from  State  Treasury.) 
8.  Supreme  Court  —  Xings  County.  The  People  of  the 
State  of  New  York  v.  United  Freemen's  Land  As- 
sociation No.  2.  (Dissolution.) 
10.  Supreme  Court  —  New  Tork  County.  In  the  Matter 
of  the  Application  of  Nathan  J.  Packard  and  Moses 
Packard,  doing  buaiueBS  tmder  name  of  Fadtard  Si 
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Company,  private  baukers,  for  an  order  directiiis 
State  Comptroller  to  transfer  certain  seeurities  de- 
posited in  office  of  State  Comptroller,  to  petitioner 
herein. 

11.  Supreme  Court  ~  Westchester  County.  In  the  aMt- 
ter  of  the  Application  of  Bronx  Parkway  Com- 
mission, Petitioner-Plaintiff,  to  acquire  title  to 
lands  of  Robert  E.  Farley  et  al..  Proceeding  K'o.  2. 
(Condemnation  of  lands.) 

11.  Supreme  Court  —  Erie  County.  In  the  Matter  of  the 
Application  of  S.  Lunghino  &  Sons,  Private  Bank- 
era,  for  an  order  requiring  the  Superintendent  of  ' 
Banks  to  discontinue  possession  of  the  business  and 
projjerty  of  S.  Lunghino  &  Sons,  requiring  him  to 
surrender  such  jiossessioii  to  them. 

14,  Supreme  ('ourt  —  Clinton  County,    Fred  Champaign, 

alias  Prank  Champaign,  v.  John  F.  Lewis,  Orville 

Defrees,  Harold  Defroes,  Walter  Jacques,  Herman 

J.  Williston,  The  State  of  Kcw  York  et  al.   (Lien  — 

Road  repair,  Contract  No.  707.) 

14.  Supreme    Court  —  Saratoga    County.      William    H. 

Lane  v.  William  J.  Morrissey,  The  People  of  the 
State  of  Xcw  York  et  al.  (Lien  —  Repair  Con- 
tract No.  708.) 

15.  Supreme  Court  —  Essex  County,    Walter  Jacques  v. 

John  F.  Lewis,  Mark  Devlin,  The  State  of  New 
York  et  al.  (Lien  — ■  Contracts  for  road  repair, 
Nos.  707  and  771.) 

15.  Supreme  Court  —  Saratoga  County.  William  II. 
Bamett  v,  William  J.  Morrissey,  The  People  of  the 
State  of  ~iiew  York,  The  Standard  Oil  Company  of 
New  York,  Edward  Bush,  The  Mix  Stone  Com- 
pany.    (Lien -— Repair  Contract  No.  793.) 

15.  Supreme  Court  —  Monroe  County.  Giant  Portland 
Cement  Company  v.  The  State  of  New  York  et  al. 
(Lien  —  Highway  contract,  Niagara  county  road.) 
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23.  yupremc  (.'ouit  of  the  United  Statea,  State  of  New 
York  V.  Valvoline  Oil  Company.  (To  abate  nuis- 
ance.) 

23.  iSupreme  Court  of  the  United  States.  State  of  New 
Yoik  Corn  Products  Refining  Company.  (To  abate 
nuisance.) 

23.  Supreme  Court  of  the  United  States.  State  of  New 
York  V.  Midland  Linseed  Products  Company.  (To 
abate  nuisance.) 

25.  Supreme  Court  —  Clinton  County.  Bluff  Point 
Stone  Company  v.  John  F.  Lewis,  Edwin  Duffey, 
as  Commisaioner  of  Highways  et  aL  (Lieu  — 
Repair  Contract  No.  707.) 

25.  Supreme  Court  —  New  York  County,  In  the  Mat- 
ter of  the  Application  of  Philip  Sugerman  et  al., 
doing  buBinesB  as  private  bankers  under  the  name  of 
The  Kciyiil  (^ompany  of  New  York,  for  an  order 
authorizing  Comptroller  to  transfer  certain  securi- 
ties, etc 
1  6.  Supreme  Court  —  Monroe  County.  Concrete  Guard 
Rail  Company  v.  John  M.  Fitzwater,  The  People 
of  the  State  of  New  York,  Geneva  National  Bank, 
American  Clay-Cement  Company  and  Nitro-Power 
Company.     (Lien  —  Highway  No.  648.) 

8.  Supreme  Court  —  Monroe  County.    The  R.  T.  Ford 

■Company  v,  Albert  A.  Beaven  et  al,,  constituting 
the  Board  of  Managers  of  the  New  York  State  Cu»- 
todial  Asj-lum  for  Feeble-Mindcd  Women  at  New- 
ark, N.  Y.  (To  correct  bid  for  work  at  Custodial 
Asylum.) 

9.  Supreme  Court  —  Erie  County.     Empire  Limestone 

Company  v.  John  W.  Landel,  State  of  New  York 
et  al.  (Lien  —  Highway  No.  5560.) 
9.  Supreme  Court  —  Westchester  County.  The  United 
States  Gas  Improvement  Company  v.  Tri-County 
Construction  Corporation  and  the  State  of  New 
York.     (Lien  —  Repair  Contract  No.  821.)  . 
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March  11,  Supreme  Court — Clinton  County.  In  the  Matter  of 
the  Application  of  Thomas  F.  Conway  et  al.,  con- 
stituting the  PlattBburgh  Centenary  Commission 
of  the  State  of  New  York,  to  acquire  real  estate  for 
the  People  of  the  State  of  New  York  for  a  site  for 
a  memorial  to  Thomas  MacBonough  in  the  City  of 
PlattBburgh. 

13.  Supreme  Court  —  Chemung  County.  Jamea  Mc- 
Guigan  and  William  P.  Wynne  v.  Albert  GafEey, 
The  People  of  the  State  of  New  York  et  al.  (Lien 
—  Contract  4812  — Highway  No.  5611.) 

17.  Supreme  Court  —  New  York  County.  Charlea  W. 
Dayton  et  aL  v.  Alfredo  Barili  et  aL  (B^i;ister 
title  to  real  property.) 

22.  Supreme  Court  —  Westchester  County.  In  the  Mat- 
ter of  the  Application  of  Bronx  Parkway  Commia- 
sion  to  acquire  title  to  lands  of  Frederick  W.  Eraft 
et  al.,  Proceeding  No.  3.  (Condemnation  of 
lands.) 

22.  Supreme  Court  —  New  York  County.    In  the  Matter 

of  the  Ap^ication  of  Frances  Boaencrantz  for  per- 
mission to  practice  the  profession  of  dentistry  in 
the  State  of  New  York. 

23.  Supreme  Court  —  Schoharie  County,     The  Town  of 

Summit  v.  The  American  Surety  Company  of  New 
York  and  Harvey  B.  Blngman.     (Conversion  of 
Highway  funds.) 
23.  Supreme  Court  —  New  York  County.     In  the  Mat- 
ter of  the  General  Assignment  for  the  benefit  of  $he 
creditors  of  Goldstein  &  Landin,  Inc.,  to  Jai»b  J. 
Lazaroe. 
April      3.  County  Court  —  Erie  County.     Annie  Mathews  v. 
Thomas   Neilans   et   aL      (Lien  —  Contract   No. 
5-107,  Athol  Springs  highway.) 
8.  Supreme  Court  —  Chenango  County.    The  People  of 
the  State  of  New  York  v.  Bainbridge  Progressive 
Club,  Inc.     (Dissolution  —  violation  Liquor  Tax 
Law.) 
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April  17.  Supreme  Court  —  Sciiuyler  County.  In  the  Matter 
of  the  Application  of  Carl  Bower  et  al.  for  the 
appointment  of  conmuBaionerB  to  ascertain  the 
damages  sustained  hy  change  of  grade  of  street  and 
highway  in  the  village  of  Buidette. 
17.  Supreme  Court  —  Schuyler  County.  In  the  Matter 
of  the  Application  of  Seth  B.  Allen  for  the  appoint- 
ment oi  Conmiissioners  to  ascertain  the  damages 
sustained  by  change  of  grade  of  street  and  highway 
in  the  village  of  Burdette. 

17.  Suprtane  Court  —  Schuyler  County.     In  the  Matter 

of  the  Application  of  Kliza  A.  Secor  for  the  ap 
poiutment  of  commissioners  to  ascertain  the  dam- 
ages aostained  by  change  of  grade  of  street  and 
highway  in  the  village  of  BuHette. 

18.  Supreme  Court  —  Orleans  Comity.     The  People  of 

the  State  of  New  York  ex  reL  William  E.  Kams  v. 
George  A.  Porter.  (Office  of  Supervisor,  town  of 
Albion.) 

20.  Municipal  Court  —  Bronx  Borough,  Second  District. 
Joseph  L.  Brennan  et  aL  v.  W.  F.  Plass  and 
Broiiier  Company,  State  of  New  York,  Keepsdry 
Construction  Company  et  al.  (Lien  —  Contract 
Troop  B  armory,  Albany.) 

22.  Supreme  Court  —  New  York  County.  In  the  Matter 
of  the  Application  of  Walter  L.  Rathbone  petition- 
ing on  behalf  of  himself  and  all  of  the  other  citizens 
of  the  State  who  shall  join  in  and  contribute  to  the 
expenses  of  these  proceedings  to  review  the  present 
apportionment  of  the  State  into  Senate  and  Assem- 
bly districts. 

28.  Supreme  Court  —  Erie  County.  Frontier  Contract- 
ing Company  v.  John  P.  Kelly  and  LeRoy  M. 
Wheeler,  Lackawanna  National  Bank  of  Lacka- 
wanna and  The  People  of  the  State  of  New  York. 
(Sewer  contract,  Buffalo  State  hospitaL) 
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April  28.  Supreme  Court  —  Nassau  County.  Ray  J.  Reige- 
luth  V.  Evergreen  Construction  Company  and  The 
People  of  the  State  of  New  York.  (Repair  Con- 
tract No.  846,  Road  No.  436.) 
28.  Supreme  Court  —  Westchester  County.  Ray  J. 
Reigeluth  v.  Westcliester-Dutehcsa  Corporation  and 
the  People  of  the  State  of  New  York.  (Repair 
Contract  No.  728,  Road  No.  35.) 
28.  Supreme  Court  —  Westchester  County.  Ray  J. 
Reigeluth  v.  Tri- County  Construction  Company 
and  the  State  of  New  York.  (Repair  Contract  No. 
826,  Road  No.  865.) 

May  4.  Supreme  Court  —  Westchester  Countv-.  In  the  Mat- 
ter of  the  Application  of  Bronx  Parkway  Commis- 
sion to  acquire  title  to  lands  of  The  Watson  Realty 
Company  et  al.    Proceeding  No.  4. 

4.  Supreme  Court  —  Niagara  Counly.    C.  B.  Whitmore 

Company  v.  Austin  W.  Summers  and  State  of  New 
York.     (Olcott-Lockport  Highway  No.  758-A.) 

5.  Supreme  Court  —  Wyoming  County.    In  the  Matter 

of  the  State  Bank  of  Pike.    (Settlement  of  account 
of  liquidating  agents.) 

6.  Supreme  Court  —  Oneida  County.     In  the  Matter  of 

the  Application  of  Oneida  County  Bank  for  an 
order  declaring  that  the  said  corporation  be  closed 
and  its  business  terminated. 
9.  Supreme  Court  —  Seneca  Couuty.  In  the  Matter  of 
the  Application  of  George  B.  Clawson  as  Adminis- 
trator for  order  directing  County  Treasurer  of 
Seneca  county,  the  surplus  monej's  to  credit  of 
Hawes  v.  Clausen  action,  etc.  (Payment  of 
moneys  from  treasury.) 
12.  Supreme  Court  —  Columbia  County.  Knickerbocker 
Portland  Cement  Company  v.  Cattaraugus  Engi- 
neering Company,  George  A.  Larkin,  Empire 
Limestone  Company,  Bessemer  Limestone  Com- 
pany, Massachusetts  Bonding  and  Insurance  Com- 
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panj,  Wickwire  Limestone  Company  and  State  of 
New  York.  (Road  No.  5563,  Niagara  county.) 
May  12.  Supreme  (.-ourt  —  Kinga  County.  The  People  of  the 
Ktate  of  Xew  York  ex  rel.  Daisy  Thompson  v.  The 
Agent,  Warden  or  Superintendent  of  New  York 
State  Training  School  for  Girls.     (Habeas  corpus.) 

16.  Supreme  Court  —  Alhany  County.  The  People  of 
the  State  of  New  York  v.  Dreyfuss  Export  Com- 
pany. (Dissolution  for  failure  to  pay  franchise 
tax.) 

19.  Supreme  Court  —  Rensselaer  County.  Rensselaer 
Quarry  Company,  Incorporated,  v.  William  J. 
Morrissey,  The  Royal  Indemnity  Company  of  New 
York,  State  of  New  York,  LaFayette  Witherill, 
The  Standard  Oil  Company  of  New  York,  H.  A, 
McRae  and  Company,  Edward  Quackenbush,  The 
Adirondack  Trust  Company,  William  J.  Riley  and 
Rising  &  Worden.  (Repair  Contract  No.  753, 
Washington  county.) 

27,  Supreme  Court  —  Kings  County.  Adolph  Freedman 
V.  Morris  Jablin  et  al.  (Specific  performance  of 
agreement. ) 

29,  Supremo    (/Ourt  —  Grepnc    County.      Lawrence    P. 

Mingey  v.  AVilliam  E.  FitzGerald  et  al.     (Dissolu- 
tion. ) 

30,  Supreme  Court  —  Erie  County.    In  the  Matter  of  the 

Application  of  Caroline  R.  Dean  for  a  writ  of 
habeas  corpus  to  bring  up  the  body  of  Ethel  Dean.- 

31,  Supreme  Court  —  Bronx  County,     Elizabeth  Flynn 

V.  William  A.  Kenny  et  al;  Mary  A.  Flynn  v.  Wil- 
liam A,   Kenny  et  al.      (Specific  i)erformauce  of 
•  contract. ) 

June       5.  Supreme  Court  —  New  York  County.     A.  A.  Stod- 
dard Company  v.  New  York  Commercial  Tercen- 
tenary Commission.     (Breach  of  contract.) 
5,  Supreme  Court  of  the  TTnited  States.    State  of  New 
York    V.    International    Nickel    Company.      (To 
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5.  Supreme  Court  of  the  United  States.  State  of  Xew 
York  V.  Standard  Oil  Company.  (To  abate  nuis- 
ance.) 
9.  Supreme  Court  —  Kings  County.  In  the  Matter  of 
the  Application  of  Jacob  A,  Livingston  to  review 
the  allied  apportionment  by  the  Board  of  Alder- 
men of  the  City  of  Ifew  York,  of  Assembly  dis- 
tricts within  the  county  of  Kings  and  within  the 
Fifth  senate  district. 
3.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  ex  rel.  Park  Row  Realty 
Company  v.  Martin  Saxe,  Walter  II.  Knapp  and 
Ralph  W.  Thomas  as  State  Tax  Commissioners  and 
the  State  Tax  Commission  of  the  State  of  New 
York.  (To  teview  determination  of  tax  on  mort- 
gages of  relator.) 

10.  Supreme  Court  —  Westchester  County.  De  Strange 
Construction  Company,  Incorporated,  v.  Central 
liuilding  Company  and  State  of  New  York.  (Lien 
—  seven  cottages,  New  York  State  Training  School 
for  Boys.) 

14.  Supreme  Court  —  Kings  County.  In  the  Matter  of 
the  Application  of  Richard  Young  for  an  order 
directing  the  issuance  of  a  writ  of  mandamu^i 
against  the  Board  of  Aldermen  of  the  City  of  New- 
York.  (Reapportion  Assembly  districts,  Kingti 
COMtj.) 

14.  Supreme  Court  —  Kings  County.     Elizabeth  Griffin 

V.  Gottfried  Loesche  et  al.     (To  quiet  title.) 

15.  Supreme  Court  —  New  York  County.     In  the  Matter 

of  the  Petition  of  Robert  E.  DowUng,  John  J. 
nopi>er,  Lawrence  M.  D.  McGuIre  and  John  R. 
Voorhis  to  review  chapter  373  of  the  Laws  of  ISlfi, 
being  the  present  apportionment  of  the  State  into 
Senate  and  Assembly  districts. 

16.  Supreme  Court  —  Albany  County.     In  the  Matter  of 

the  Application  of  Bigelow-Hartford  Company  for 
a  writ  of  certiorari  directed  to  Martin  Saxe,  Walter 
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II.  Enapp  and  Ralph  W.  TbomaB  as  commissioDeis 
compriamg  the  State  Tax  Ccmunission  of  the  State 
of  New  York,  (To  review  determination  of  fran- 
chise tax  for  1914.) 
June  17,  Supreme  Court  —  New  York  County.  In  the  Matter 
of  the  Application  of  J,  B.  Greenhut  and  Company, 
Bankers,  for  the  return  of  securities  deposited  with 
the  Superintendent  of  Banks  of  the  State  of  New 
York. 

17.  Supremo  Court  —  Erie  County.  Charlotte  Rothen- 
berger  v.  Charles  Wagner  et  al.  (Payment  of 
money  from  State  treasury.) 

16.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Southern  Surety  Com- 
pany. (To  collect  on  bond  of  John  J.  Herlihy 
Construction  Company.) 

20,  Supreme  Court  —  Kings  County.     In  the  Matter  6f 

the  Application  of  Jesse  D.  Moore  for  an  order 
directing  the  issuance  of  a  writ  of  mandamus 
against  the  Board  of  Aldermen  of  the  city  of  New 
York, 

21,  Supreme    Court  —  Kings    County.       Sedgwick    R. 

Johnson  v.  Gladys  Irene  Johnson  et  al.  (Admeas- 
urement of  dower  and  partition.) 

22,  Supreme  Court  —  Albany   (Jounty.     The  People  of 

the  State  of  New  York  ex  rel.  Genesee  Light  and 
Power  Company  v.  Martin  Saxe  et  al.  comprising 
the  State  Tax  Commissioners  and  the  State  Tax 
Commission.  (Ceriorari  —  To  review  tax  for  year 
ending  October  31,  1913.) 

22,  Supreme  Court  In  the  Matter  of  the  Petition  of 
Richard  C.  Patterson,  Jr.,  to  review  chapter  373, 
Laws  of  1916,  being  the  present  apportionment  of 
the  State  into  Senate  ami  Assembly  districts. 

22.  Supreme  Court  —  New  York  County.  Kings  County 
Lighting  Company  v.  Egburt  E,  Woodbury,  Attor- 
ne^'-General  of  the  State  of  New  York;  Hany  E. 
Lewifl,  Diitrict  Attorney  for  the  Coun^  of  KiBga; 
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Oscar  S.  Straus  et  al.,  composing  the  Public  Service 
Commieaion  for  the  first  district  of  the  State  of 
New  York  and  the  city  of  New  York.  (Injunc- 
tion—  Eighty  Cent  Gas  Law.) 
June  24.  Supreme  Court  —  Kings  County.  In  the  Matter  of 
the  Greenpoint  Polish  Co-operative  Savings  and 
Loan  Association,  in  the  Matter  of  the  Application 
of  the  Superintendent  of  Banks  of  the  State  of 
New  York  for  an  order  dissolving,  etc.,  and  grant- 
ing leave  to  Superintendent  to  pay  a  final  dividend 
to  creditors. 

23.  Supreme  Court  —  Clitrton  County.  The  People  of 
ihe  State  of  New  York  ex  rel.  Walter  Wyatt 
Ilackett  Marshall  v.  John  B.  Trombly,  Agent  and 
Warden  of  Clinton  Prison.     (Habeas  corpus.) 

27.  Supreme  Court  —  New  York  County.  In  the  Matter 
of  the  Application  of  the  City  Investing  Company 
for  a  writ  of  ccriorari,  etc, .  directed  to  Martin 
Saxe  et  al,  constituting  the  State  Tax  Department 
of  the  State  of  New  York.  (To  review  tax  for  year 
ending  October  31,  1915.) 

30,  Supreme  Court  —  Oswego  County.  The  People  of 
the  State  of  New  York  v.  Neal  J,  Muldoon.  (Vio- 
lation section  224,  chapter  381,  Laws  of  1915  — 
Veterinary.) 
July  6.  Supreme  Court  —  New  York  County.  Brooklyn 
Borough  Gas  Company  v.  Public  Service  Commis- 
sion for  the  First  District ;  The  City  of  New  York ; 
Harry  E.  Lewis,  as  District  Attorney  of  the  County 
of  Kings;  Egburt  E,  Woodbury,  as  Attorney-Gen- 
eral of  the  'State  of  New  York.  (Injunction  — 
Eighty  Cent  Gas  Law.) 
7.  Supreme  Court  —  New  York  County.  Osojir  A. 
nirsch  et  al.  v,  Indei>endent  Electric  Light  and 
Powre  Company,  Incorporated,  et  al,  (Appoint- 
ment of  receiver.) 

30.  Supreme  Court  —  Wyoming  County,  Eugene  M. 
Travis  as  State  Comjrtrollcr  v.  Iliram  Relyea  et  al. 
and  Aaron  R.   Smith  as  aum-^gtiitiilittinistratoT 
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of  the  estate  of  Charles  L.  Seaver,  deceased. 
(Forecloaure  of  Loan-  Conunissiouei's  Mortgage 
No.  483.) 
July  11.  Supreme  (!)ourt  —  Weatcheater  County,  The  People 
of  the  State  of  New  York  ex  reL  Charles  Price  v. 
George  W.  Kirchwey,  Agent  and  Warden;  Fred 
Dorner,  Principal  Keeper,  and  Dr.  Amos  O. 
Squire,  Physician  at  the  Sing  Sing  Prison,  con- 
stituting board  of  allowance  of  commutation  under 
section  236  of  the  Prison  Law.  (To  compel  action 
upon  application  for  commutation.) 

12.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Masaachusetts  Bonding 
and  Insurance  Company.  (Judgment,  contract  of 
Suffolk  Contracting  Company,  Highway  No.  912.) 

12.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  The  Com  Exchange 
Bank.     (Collection  of  mortgage  tax.) 

14.  Supreme  Court     John  Adams  Gebhardt  v,  Malot 

(Violation  section  1480,  Penal  Law.) 

15.  Supreme     Court  —  New     York     County.     Fhillipa 

Phoenix  et  al.  v.  The  Trustees  of  Columbia  Uni- 
versity, in  the  City  of  New  York  et  al.  (To  deter- 
mine rights  of  trustees  under  will  of  S.  W. 
Phoenix.) 
17.  Supreme  Court —■  Albany  County.  In  the  Matter  of 
the  Application  of  the  Luckenbach  Steamship 
Company,  Incorporated,  for  a  writ  of  certiorari 
directed  to  the  State  Tax  Department  of  the  State 
of  New  York.  (To  review  determination  of  tax 
for  year  ending  October  31,  1914.) 

19,  Supreme  Court  —  New  York  County.     Lena  Rhein- 

heimer  v.  Apollo  Bottling  Company  et  al.     (Ap- 
pointment of  receiver.) 

20.  Supreme  Court  —  Albany  County.     The  Barber  As- 

phalt  Paving   Company   v.    Merritt    Construction 
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Company,  John  L.  Hayes  aa  Trustee  in  Bankmpti^ 
of  Merritt  Construction  Company,  Bankrupt,  and 
The  State  of  New  YorL 
July      22.  Supreme  Court  —  Sings  Coun^.     £lmira  Gibbons 
T.  Mary  £.  Gibbons  et  al. 

25.  Supreme  Court  —  Erie  County.  The  People  of  the 
State  of  New  York  v.  Edmiftid  P.  Cottle,  Florence 
R.  Hill,  Robert  C.  Hill  and  Evdyn  C.  HilL  (Re- 
covery of  lands  and  $4,000  damages.) 

25.  Supreme  Court  —  Erie  County.  The  People  of  the 
State  of  New  York  v.  Edmund  P.  Cottle,  Jennie 
W.  Cottle,  Florence  A.  Hill,  et  aL  (Recovery  of 
land  and  damages.) 

25.  Supreme  Court  —  Erie  County.     The  People  of  the 
State  of  New  York  v.  Edmund  P.  Cottle,  Jennie 
W.  Cottle,  Marion  W.  Cottle,  Florence  R.  Hill,  et  . 
al.     (Recovery  of  laud  and  $1,000  damages.) 

25.  Supreme  Court  —  Queens  Coimly.    Mary  O.  Connell 

V.  Adolpb  Roberts  et  al. 

26.  Supreme  Court  —  Erie  County.     In  the  Matter  of 

the  Application  of  Maiy  S.  DeGraff  to  take  depo- 
sition and  perpetuate  testimony  in  relation  to  the 
title  of  certain  real  estate  in  the  city  of  North 
Tonawanda,  county  of  Niagara  and  the  State  of 
New  York,  pursuant  to  article  10  of  title  I,  chap- 
ter 14,  Code  of  Civil  Procedura 

28.  Supreme  Court  —  Monroe  County.  In  the  Matter  of 
the  Application  of  Fannie  E.  T.  Day  et  aL  for 
damages  v.  The  Village  of  Brockport,  Monroe 
county,  incurred  by  the  change  of  grade  of  Main 
street,  etc. 

28.  Supreme  Court  —  Rockland  County.  The  People  of 
the  State  of  New  York  ex  rel.  Charles  R.  TTebel- 
messer  v.  Thomas  Mott  Osborne  as  Agent  and  War- 
den of  Sing  Sing  prison.  In  the  Matter  of  the  Ap- 
plication of  Charles  R,  Uebelmesser  for  a  writ  of 
mandamus  against  James  M.  Carter  et  al,  constitot- 
ing  Coaxd  ol  Parole, 
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Aug.  1.  Supreme  Court  —  Bockland  County.  Frank  Eru- 
lish,  as  Executor,  t.  William  Collina  et  aL  (Cou- 
atruction  of  wilL) 

2.  Supreme  Court  —  Albany  County.    Bruno  J.  Franke 

T.  Alfred  W.  Callalian  and  Daniel  McXenna,  doing 
buBineas  under  tlie  firm  name  C.  &  M.  Construction 
Cconpany ;  Syracuse  Supply  Company ;  William  C. 
Eose  and  Peter  D.  Kieman,  doing  basinesfl  imder 
the  name  of  Rose  &  Eieman;  New  York  State 
Bank  and  the  State  of  New  York  (Lien  —  Fire 
alarm  system,  ManiLattanville  State  hospital.) 
8.  Supreme  Court  —  Livii^on  County^  The  Craig 
Colony  for  Epileptics  v.  John  W.  Fedder.  (Main- 
tenance of  inmate  of  Colony.) 

3.  Supreme  Court  —  Albany  County.    In  the  Matter  of 

the  Application  of  PenuBylvania  Q-as  Company  for 
a  writ  of  certiorari  to  Martin  Saxe  et  al.,  State  Tax 
Conunissioners,  and  eoraprisiug  the  State  Tax 
Commission  of  the  State  of  New  York.  (To  review 
tax  for  years  1911,  1913,  1914,  1915.) 

5,  Supreme  Court  —  Bronx  County.  The  People  of  the 
State  of  New  York  ex  rel.  Barney  Jacobs  v.  Edward 
Polak,  as  register  of  Bronx  county,  Samuel  H.  Ord- 
way  et  al.  as  State  Civil  Service  Commission  et  al. 
(Mandamus  —  Salary  clerk  in  register's  office.) 

5.  Supreme  Court  —  New  York  County.  The  People  of 
the  State  of  New  York  ex  rel.  John  F.  G«pbrach  v, 
William  F.  Schneider  as  clerk  of  New  York 
coun^;  Samuel  H.  Ordway  et  aL  as  State  Civil 
Service  Commission  et  aL  (Mandamus  —  Position 
clerk  in  iMee  New  York  County  Clerk.) 

5.  Supreme  Court  —  New  York  County.  The  People 
of  the  State  of  New  York  ex  rel.  Joseph  E.  Finn  v. 
William  E.  Schneider,  as  clerk  of  New  York 
county;  Samuel  H.  Ordway  et  aL  as  State  Civil 
Service  Commission  et  al.  (Mandamus  —  Position 
derk  in  office  of  New  York  County  Clerk.) 
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Aug.  7.  Supreme  Court  —  Richmond  County.  Peter  W.  Roff 
et  aL  V.  Ann  RoflF  et  aL  (Payment  of  money  out 
of  contract.) 

11.  Supreme  Court — Clinton  County.  Oliver  Gebo  v. 
James  Conway,  Atlantic  Refining  Company,  In- 
corporated ;  George  A.  Weir,  Robert  F.  Nash,  Ed- 
win Duffey  B8  Commissioners  of  Highway,  Eugene 
M.  Travis  aa  State  Comptroller,  and  the  People  of 
the  State  of  New  York.  (Lien  —  Highway  Re- 
pair Contract  No.  822,  Road  No.  533.) 

21,  Supreme  Court  —  Albany  County.  In  the  Matter 
of  the  Application  of  Charles  FreHocbr  to  review 
the  action  of  the  Secretary  of  State  overruling  an 
objection  filed  against  the  nomination  of  Charles  S. 
Whitman  and  others  for  State  offices  under  party 
name  of  Independence  League,  etc. 

18.  Supreme  Court  —  New  York  County.  The  People 
of  the  State  of  New  York  ex'rel.  Patrick  Glennen  v. 
John  J.  Hopper  as  register  of  New  York  county; 
Samuel  H.  Ordway  et  al.  as  State  Civil  Service 
Commission  et  al.  (Reinstatement  aa  clerk,  regis- 
ter's office.) 
tiept.  7.  Supreme  Court  —  Albany  County.  Hovey  Benedict 
V.  The  New  York  State  Commission  of  Highways 
and  Edwin  Duff^,  as  Commissioner  of  Highways 
of  the  State  of  New  York.  (Injunction  to  restrain 
check  of  plaintiff  for  $4,697  on  Wells-Spectator 
Highway  No.  5523.) 
1.  Supreme  Court  —  Niagara  Coimty.  In  the  Matter 
of  the  Application  of  George  F.  Thompson  for  a 
review,  etc.,  of  designating  certificate  of  Howard 
C.  Townsend  for  nomination  for  State  senator, 
forty-seventh  district. 

16.  Supreme  Court  —  Bronx  County.  In  the  Matter  of 
the  Application  of  Bamet  Sacks  for  the  dissolution 
of  Geesmann  &  Lozner,  Incorporated. 
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19.  Supreme  Court  —  Albany  County.  Walter  J.  Camp- 
bell V.  The  Highway  Engineering  Company,  In- 
corporated ;  Royal  Indemnity  Company,  The  State 
of  New  York,  Barney  Seigel,  Edward  Powers, 
Qeorge  K.  Smith  and  Joseph  A.  Murphy.  (Lien 
—  Highway  No.  1258,  Long  Lake-Tupper  Lake.) 

21.  Supreme  Court  —  Erie  County,  In  the  Matter  of  the 
Sale  of  Ileal  Estate  of  William  Q.  Schrott  et  al. 
(Payment  of  moneys.) 

21.  Supreme  Court  —  Westchester  Coimty.    Mary  Healy 

V.  The  State  of  New  York  and  Arthur  S.  Tomp- 
kins.    (Damages  for  acts  of  Justice  Tompkins.) 

22.  Supreme  Court  —  Bronx  County.     In  the  Matter  of 

of  the  A]>pIication  of  Bronx  Parkway  Commission 
to  acquire  title  to  lands  of  Margaret  Thomas  et  al. 
27.  Supreme  Court  —  Westchester  County.  In  the  Mat- 
ter of  the  Application  of  Bronx  Parkway  Commis- 
sion to  acquire  title  to  lands  of  Samuel  Scott  et  al. 
(  Condemnation. ) 

3.  Supreme  Court  —  Clinton  County,    In  the  Matter  of 

the  Application  of  the  Trustees  of  the  Methodist 
Episcopal  Church  of  Peru  for  an  order  directing 
for  the  trust  fund  under  the  will  of  Janett  E.  Ever- 
est may  be  administered, 

4.  Supreme  Court  —  Albany  County.     Sterling  Brick 

Company  v.  The  State  of  New  York,  Buscb  and 
Percival  et  al,  (Lien  —  Jamison-East  Elma  road, 
Contract  No,  925.) 

4,  Supreme    Court  —  Albany    County.      United    Brick 

Company  v.  The  State  of  New  York,  Busch  and 
Percival  et  al.  (Lien  —  Jamison-East  Elma  road. 
Contract  No.  925.) 

5,  Supreme  Court  —  l^kland  County.     Belmont-Gur- 

nee.  Stone  Company,  Incorporated,  v.  J.  F.  Gal- 
lagher and  Company,  Incorporated;  The  Barrett 
Company ;  Ralph  B.  Ward  et  al.  as  Rockland  Motor 
Haulage  Company,  village  of  Hillbum  and  State  of 
New  York.  (Lien  ~  Repair  Contract  No.  933,  for 
Road  No.  9000.) 
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5.  Supreme  Court  —  Rockland  County.  Ralph  B.  Ward 
et  aL  as  Rockland  Haulage  Company  v.  J.  F.  Gal- 
la^er  and  Company,  Incorporated,  The  Barrett 
Company,  the  village  of  HiUbnm,  Belmont-GurDee 
Stone  Company,  the  State  of  New  York.  (Lteo  — 
Contract  No.  933,  Road  No.  9000.) 

5.  Supreme  Conrt  —  Rockland  County.  The  Village  of 
HiUbum  v,  J.  F.  GaUa^er  and  Company,  Incor- 
porated, The  Barrett  Company,  Belmont-Gumee 
Stone  Company,  Ralph  B.  Ward  et  aL,  aa  Rockland 
Motor  Haulage  Company,  State  of  New  York. 
(Lien— Contract  No.  933,  Road  No.  9000.) 

5.  Supreme  Court  —  Livingston  County.  Willis  E.  De- 
lano V,  Albert  Gaffey,  Eugene  M.  Travis  as  Comji- 
troUer,  Edwin  Duffey  aa  Commissioner  of  High- 
ways and  State  of  New  York.  (Lien  —  Road  No. 
1321.) 
14.  Supreme  Court  —  Greene  County.  In  the  Matter  of 
the  Application  of  Martin  Saxe  et  al.  as  Tax  Com- 
mission of  the  State  of  New  York  for  an  order 
directing  the  correction  or  cancellation  of  the  as- 
sessment-roll of  the  town  of  Hunter,  Greene  county, 
N.  Y.,  pursuant  to  section  173-A  of  the  Tax  Law. 

19.  Supreme    Court  —  Westchester    County.      Giuseppe 

Conplitti  V.  James  Garofano  and  Son,  Incor- 
porated; the  People  of  the  State  of  New  York  et  al. 
(Lien  —  Road  No,  1308,  Hawthorne-Pleasant- 
viUe.) 

20.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  the  Town  of  Frankfort. 
(Maintenance  of  highway.) 
26.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  ex  rel.  Standard  Oil  Com- 
pany of  New  York  v,  Martin  Saxe  et  al.  constitut- 
ing the  State  Tax  Commission.  (Certiorari  to  re- 
view determination  of  tax  for  year,  October  31, 
1915.) 
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iK/'mp  V.  Able  Beal^  Mnipfjaiaimii  Company,  Tn- 
coipAEstod,  et  aL  (lujnuctiiXL  io  aet  aside  transfer 
of  aasete.) 

31,  Jiutiee's  Cooit  — SoSolk  Ceast^,     The  People  of 

the  State  of  jlTew  ICodc  v.  Baiph  Dawson.     (Viola- 
tion of  Net  Weight  Xaw.) 
8.  Supseme  Court' — Bronx  Cmnty.     Horatio  A.  Tie- 
Htajin  V.  Imx^  Maud  Xiemann  et  a1.     (Admeasure- 
ment of  dower.) 

ID.  Sftppeaie  Court  — Albany  Counly.  The  People  of 
the  Stat«  of  Jfw  Ymtk  v.  Jiuaenie  Chemical  Com- 
pany.    (Hortgt^je  tax.) 

11.  Supreme  Court  —  TSev  Yoxk.  County.  In  the  Mat- 
ter of  the  Application  of  Eugaoe  J.  Fraentell  for 
the  diaaolulioa  of  New  Xoy  Manufacturing  Com- 
pany.    (Dissolution.) 

11,  Suprene  Court  —  New  Turk  County.    Luis  J.  Phelps 
■  et  al.  V.  Allen  W.  Evarts  el  aL    (Accounting  in  dis- 
solution proceeding.) 

14.  iSiipreme  Court  —  Livingston  County,     In  the.  Mat- 

ter of  the  Application  of  Sidney  S.  Morey  for  a 
writ  of  certiorari  directed  to  the  State  Conservation 
Commission.  (To  review  determination  re  Cana- 
seraga  creek  improvement.) 

15,  Supreme  Court  —  Livingston  County,    Tn  the  Matter 

of  the  Application  of  Samuel  Barber  for  a  writ  of 
certiorari  directed  to  the  State  Conservation  Com- 
missien.  (To  review  determination  re  Canaseraga 
creek  improvement.)  • 

15.  Supreme  Court  — Livingston  County.  In  the  Matter 
of  the  Application  of  William  A.  Wadaworth  for  a 
writ  of  eertiorari  directed  to  the  State  Conservation 
■CommiBsion.  (To  review  determination  re  Canase- 
raga creek  improvement. ) 

18.  Supreme  Conrt  —  Albany  County.  The  People  of 
the  State  of  Kew  York  v.  Melvin  H.  Turner,  John 
Lambert,  Kobert  N".  demons.     (Mortgage  tax.) 
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17.  Supreme  Couit  —  Fulton.  County.  In  the  Matter  of 
the  Application  of  Mar;  Coon  Edwards  for  pay- 
ment of  money  oat  of  ooort  in  an  action,  John  Coon 
againat  Carrie  A^^etainger  et  aL 

20.  Supreme  Coort  —  LivingBton  Conn^.  In  the  Mat- 
ter of  the  Application  of  Florence  Leavy  for  a 
writ  of  certiorari  directed  to  the  Conservation 
Commission  of  the  State  of  New  York,  and  appli- 
cation of  Looia  A.  HiUiard,  Jesse  and  Charles 
Peterson,  Edmond  J.  Bailor,  Eve  M.  V.  Hilliard 
et  al.  (To  review  determination  of  commission  re 
Canaseraga  creek  improvement) 

20.  Supreme  Court  —  Livingston  County.  In  the  Matter 
of  the  Application  of  Joseph  T.  Enappenherg  for  a 
writ  of  certiorari  directed  to  the  State  Conserva- 
tion Commission  and  application  of  John  Adam 
Kjiappenheig;  George  Hunt.  (To  review  deter^ 
mination  of  commiasion  re  Canaseraga  creek  im- 
provMuent.) 

24.  Supreme  Court  —  Osw^^  Coun^.     Burr  E.  Cart- 

wright  V.  George  L.  Pratt,  Sarah  A,  Pratt,  his  wife, 
and  Harry  L.  Stout,  as  Trustee  in  Baukniptcy  of 
G^eo^ge  L.  Pratt.  (Injunction  of  payment  for  dam- 
ages, canal  lands.) 

25.  Supreme  Court  —  Westchester  County.     Francis  W. 

Nuboer  et  aL  v.  Mary  L.  Haig^t  et  aL  (Construc- 
tion of  will.) 

26.  Supreme  Court  —  Ulster  County.    Philip  B.  Eltinge 

et.al.  V.  Anne  B.  H.  Innis  et  al.  (Payment  of 
money  out  of  State  Treasury.) 

25.  Supreme  Court  —  Westchester  County.  The  Farm- 
ers' Loan  and  Trust  Company  v.  Salvato^  Prince 
Brancaccio  et  aL     (Construction  of  wilL) 

29.  Supreme  Court  —  Kings  Counly.    The  Swedish  Hos- 
pital in  Brooklyn  v.  Franklin  Morey  et  al.     (To 
quiet  title. ) 
1.  Supreme  Court  —  Weatcfaeeter  County.     Eaoul   W. 
Baker  v.  Parker  N.  Savage  et  aL    (To  quiet  title.) 
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4,  Sapreme  Court  —  Naeaau  County.  In  the  Matter  of 
the  Application  of  the  Tniatees  of  School  District 
No.  13  of  the  village  of  Woodbtuy,  town  of  Oyster 
Bay,  conn^  of  Nassau,  etc.,  for  aathorify  to  use 
certain  funds  left  them  by  John  J.  Hewlett,  de- 
ceased. 

8.  Supxeme  Court  —  New  York  Coun^.  James  O. 
Clerk  V.  David  H.  Van  Name  et  al.  (To  withdraw 
money  from  State  Treasury.) 

18.  Supreme  Court  —  Queens  County.    Brooklyn  Build- 

era'  Supply  Company  v.  Jefferson  Concrete  Com- 
pany, Incorporated;  People  of  the  State  of  New 
York  et  aL  (Lien  —  Construction  work,  Chronic 
hospital,  Brooklyn  State  Hospital.) 

19.  Supreme  Court  —  Suffolk  County.     The  People  of 

the  State  of  New  York  v.  Dayton  Hedges.  (Con- 
version of  funds  of  town  of  Brookhaven.) 

20.  Supreme  Court  —  New  York  County.    John  J.  Dil- 

lon as  Commissioner  of  Foods  and  Markets  of  New 
York  V.  James  Butler,  Incorporated.  (To  enforce 
regulations  remarking  of  cold  storage  eggs.) 

20.  Supreme  Court  —  New  York  County.     Winfield  H. 

Mapes  V.  John  J.  Dillon  as  Commissioner  of  Foods 
and  Markets  of  the  State  of  New  York.  (Injunc- 
tion re  regulation  as  to  marking  cold  storage  eggs. ) 

21.  Supreme  Court  —  New  York  County.    John  J.  Dil- 

lon as  Commissioner  of  Foods  and  Markets  of  the 
State  of  New  York.  (To  enforce  regulation  as  to 
marking  of  cold  storage  eggs.) 

21.  Supreme  Court  —  New  York  County.  John  J.  Dil- 
lon as  Commissioner  of  Foods  and  Markets  of  the 
State  of  New  York  v.  Frederick  F.  Lowenfels. 
(Injunction  to  restrain  selling  unstamped  cold 
storage  ^;ga. ) 

21.  Supreme  Court  —  New  York  County.  John  J.  Dil- 
lon as  Commissioner  of  Foods  and  Markets  of  the 

'  Digilized  by  Google 


Befobt  of  thm  Attobnst-Gebebu. 

State  of  N^ew  York  v.  Charles  Sprecddes.  (Injane- 
tion  to  reatrain  selling  unstamped  cold  storage 
eggs-) 

21.  Bopreane  Court  —  New  York  County.  John  J.  Dil- 
lon as  Commissioner  of  Foods  and  Markets'of  the 
State  of  New  York  v.  Elwood  J.  Dixon.  (Injunc- 
tion to  restrain  selling  unstamped  c<^d  storage 
eggs.) 

21.  Supreme  Court  —  New  York  County.  John  J.  Dil- 
lon as  Commissioner  of  Foods  and  Markets  of  the 
State  of  New  York  v.  Leopold  Oppenheim.  (In- 
junction to  restrain  seUing  unstamped  cold  storage 
eggs-) 

21.  Supreme  Court  —  New  York  County.  John  J.  Dil- 
lon as  Commissioner  of  Foods  and  Markets  of  the 
State  of  New  York  v.  Harry  Weisaberg.  (Injunc- 
tion  to   restrain   selling   unstamped   cold   storage 

eggs-) 
21.  Supreme  Court  —  New  York  County,  John  J.  Dil- 
lon as  Commissioner  of  Foods  and  Markets  of  the 
State  of  New  York  v.  Daniel  Reeves,  Incorporated. 
(Injunction  to  restrain  selling  imstamped  cold  stor- 
age eggs.) 

21.  Supreme  Court  —  New  York  County.    John  J.  Dil- 

lon as  Commissioner  of  Foods  and  Markets  of  the 
State  of  New  York  v.  Union  Pacific  Tea  Company, 
(Injunction  to  restrain  selling  unstamped  cold 
storage  eggs.) 

22.  Supreme  Court  —  New  York  County.     Rosa  Appell 

V.  Albert  J.  Appell  Individually  and  as  Executor, 
etc,  et  al.     (Admeasurement  of  dower.) 
26,  Supreme  Court  —  Erie  County.     Mary  H.  Clarke  v. 
Aaron  L.  Porter  et  al,     (To  register  title  to  real 
property.) 
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APPLICATION^  TO  THE  ATTOKNET-GENERAL  TO 
COMMENCE  ACTIONS  IN  THE  NAME  OF  THE 
PEOPLE. 

(Pending  fit>m  last  year) 

Jan.  6.  Application  of  the  City  of  New  York  to  annul  the 
charter  of  the  Central  Railroad  of  Long  Island. 
(Application  granted.) 

6,  Application  of  W,  W.  Farmer  for  Institution  of  Pro- 
ceedings for  revocation  of  permission  heretofore 
given  to  American  Type  Founders  Company  to 
carry  on  business  in  the  State  of  New  York.  (Ap- 
plication pending.) 
17.  Petition  of  United  States  Light  and  Heat  Company  ct 
al.  for  commencement  of  action  v.  Guy  M.  Walker, 
A.  Stanley  .Tones  and  Albert  L.  Fowle,  directors  of 
said  corporation.  (Application  withdrawn.) 
Feb.  3.  Application  of  Stephen  L.  Hill,  to  test  title  of  Harry 
D.  Miller,  to  office  of  collector  of  town  of  Lindley. 
(Application  denied  on  ground  that  petitioner  has 
failed  to  establish  by  a  preponderance  of  evidence  a 
prima  facie  case  for  the  commencement  of  an  action 
to  try  the  title  to  the  office. 
11.  Application  of  Samuel  Hoffman  v.  Illinois  Surety 
Company.     (Application  pending.) 

9.  Application  of  William  E.  Earns  v.  George  A.  Porter, 
to  try  the  title  to  office  of  supervisor  of  the  town 
of  Albion,  Orleans  county.    (Application  granted.) 

8.  Application  of  James  W.  Redmond  v.  Lucien  S.  Bay- 
liss,  to  teat  title  to  office  of  justice  of  municipal 
court  of  the  city  of  Brooklyn,  (Application  denied 
on  the  ground  that  a  prima  facie  case  has  not  been 
established.) 

2.  Aj^lication  of  Melvin  R.  Ellis  and  Joseph  Ellis  Tre- 
vor T.  The  Physicians'  Hospital  of  Plattsburgh,  to 
vacate  charter,  etc  (Application  denied,  on  the 
groimd  that  public  welfare  will  be  promoted  by 
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denial  of  application;  that  court  would  not  allov 
action  to  be  brought,  and  action  could  not  be  sua- 
tained  if  commenced. 

June  14.  Application  of  Andrew  Newcomb  t.  St  Ann's  School 
of  Industry  and  Beformatory  of  the  Good  Shep- 
herd, for  violation  of  section  194  of  the  Prison 
Law.  (Application  denied,  on  the  grounds  that 
private  charitable  corporations  are  not  within  the 
prohibition  of  the  Confititution  and  the  statutes  of 
the  State  relative  to  the  employment  of  inmates  of 
such  charitable  institutions  to  do  outside  work  and 
that  such  inmates  are  not  prisoners  within  the 
meaning  of  the  Constitution  and  the  statutes.) 

May  26.  Application  of  Samuel  Koaentbal  v.  David  Cohen  Silk 
Company,  for  dissolution  of  said  company.  (Ap- 
plication denied,  but  without  prejudice  to  the 
petitioner  to  renew  the  same  after  the  final  deter- 
mination of  the  action  now  pending  in  the  Supreme 
Coiirt,  brought  by  David  Cohen  Silk  Company  v. 
Max  M.  Horowitz.) 

Aug.  25.  Application  of  Gteorge  H.  Bobinson  v.  Eugene  C, 
Baeck,  Hugo  Prager  and  James  Prager,  under 
chapter  16,  title  I,  Code  of  Civil  Procedure.  (Ap- 
plication withdrawn.) 

July  18.  Petition  of  Martin  H.  Manion  to  try  title  of  Peter 
Joyce  to  office  of  Chief  of  Police  of  City  of  Johns- 
town. (Application  denied,  on  the  groimd  that  the 
mayor  acted  within  hia  lawful  powers  when  he  ap- 
pointed respondent  to  the  office  in  question.) 

Nov,  3.  Application  of  Otto  H.  Goehel  v.  Consolidated  Film 
Company  of  New  York,  for  dissolution  of  said  com- 
pany,    (Application  granted.) 

Dee.  7.  Application  of  William  Quinn,  for  commencement  of 
action  v.  Evan  K.  Evans,  to  test  title  to  office  of 
Town  Clerk  of  Town  of  Granville,  N.  T.  (Appli- 
cation  pending.) 
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ACTIONS  AND  PROCEEDINGS  INSTITUTED  AGAINST 
STATE  OFFICIALS  DtTRING  THE  TEAR  1916 

Jan.  6.  Supreme  Court  —  Westchester  County.  People  of 
the  State  of  New  York  ex  reL  Vincent  Stowe  v. 
George  W.  Kiichwey,  as  Ageut  and-  Warden  of 
Siog  Siug  Prison.  (Mandamus  to  reiiiatate  as 
guard.) 
7.  Supreme  Court  —  Albany  County.  In  the  Matter 
of  the  Application  of  the  City  of  New  York  for  a 
peremptory  writ  of  mandamus  directed  to  Edward 
Schoeneck  et  al.,  Conuoissioners  of  the  Land  Of- 
fice, et  aL  (To  compel  preparation  of  statement 
of  assessments  for  1915,  coimties  of  Bronx,  Elings, 
New  York,  Queens  and  Bichmond.) 

15.  Supreme  Court  —  New  York  County.  The  People 
of  the  State  of  New  York  ex  reL  George  B.  Loud 
V.  Samuel  H.  Ordway  et  aL,  as  Civil  Service  Com- 
mission of  the  State  of  New  York.  (Mandamus  to 
compel  admission  to  examination  for  position  of 
assistant  court  crier.) 

18.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  ex  rel.  The  Utica  Sunday 
Tribune  Company  t.  Francis  M.  Hugo,  as  Secie- 
tary  of  State  of  New  York,  and  Garry  A.  Willard. 
(Mandamus  to  review  designation  of  Boonville 
Herald  to  publish  session  laws  and  concnrrent  reso- 
lutions, Oneida  comity.) 

20.  Supreme  Court  —  New  York  County.  The  People 
of  the  State  of  New  York  ex  reL  Charles  Oppen- 
heim  v.  Samuel  H.  Ordway  et  al.,  as  members  of 
the  Civil  Service  Commission  of  the  State  of  New 
York.  (Mandamus  to  enjoin  holding  examination 
to  provide  eligible  list  of  inspectors  for  State  Bank- 
ing Department.) 
Feb.  -t.  United  States  District  Court  —  Southern  District  of 
New  York.    Jay  C.  Ziegler  and  Samuel  H.  Ereea, 
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etc,  V.  Carnegie  Trust  Company,  Eugeae  Lamb 
Bichards,  et  al.  (InjuQction  to  restrain  further 
liquidation  of  Carnegie  Trust  Company.) 
Feb.  24-  Supreme  Court — Albany  County.  The  Albany  Or- 
phan A3;lum  ▼,  Egbnrt  E.  Woodbury,  as  Attomey- 
■  General,  et  al.     (For  leave  to  sdl  city  property.) 

&8.  Supreme  Court  —  Wayne  Connty.  The  People  of 
the  State  of  New  York  ex  rel.  Josephine  B,  Jordan 
T.  William  W.  WotherBpoon,  as  Superintendent  of 
PuWic  WoAs  of  the  State  of  New  York.  (Writ 
of  prohibition  —  Canal  Contract  47-A  —  Lyons.) 

28.  Supreme  Court — Albany  County.  In  the  Matter 
of  the  Application  of  the  Effraan  Dairy  Company, 
Inc.,  for  a  writ  of  certiorari  v.  Charles  S.  Wilson, 
Commissioner  of  Agriculture  of  the  State  of  New 
Yoit.  (Certiorari  —  refusal  of  lieenae  to  buy 
mili,  etc.) 

28.  Supreme  Court  —  Albany  County.  In  the  Matter 
of  the  Application  of  The  Tomkins  Cove  Stone 
Company  for  a  writ  of  certiorari  directed  to  Mar- 
tin Saxe  et  al.,  as  the  State  Tax  Commission  of 
ibe  State  of  New  York.  (Certiorari  to  review  de- 
termination of  tax  for  year  ending  October  31, 
1»14.) 
March  4.  Supreme  Court  —  Albany  County.  In  the  Matter 
of  the  Application  of  James  P.  Morrissey  for  a 
peremptory  writ  of  mandamus  v.  Edwin  Duffey, 
Commissioner  of  Highways  and  head  of  the  High- 
way Department  of  the  State  of  New  York.  (Man- 
damus—reinstatement as  division  engineer.) 
6.  Snpreme  Court — New  York  County.  The  People 
of  the  State  of  New  York  es  rel.  Walter  V".  Flynn 
V.  Samuel  H.  Ordway  et  al.,  constituting  the  State 
Civil  Service  Commission.  (Mandamus  to  trans- 
fer relator  from  position  of  typewriter  copyist  to 
that  of  verifier,  New  York  connty  register's  c^Bce 
to  eommis^Crtter  of  jurors'  oflSee.) 
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Uudi  7.  Supreme  Court  —  New  Xork  County.  Benjamin 
Aj-mar  Sands  et  aL  v,  Rhinelander  Waldo,  Egburt 
E.  Woodburj',  as  Attorney-General,  et  aL  (Con- 
8tructi(Hi  of  will.) 

10.  Supreme  Court  — New  York  County.  The  People 
of  the  State  of  Xew  York  ex  leL  James  A.  J. 
O'Brien  v.  Alfred  E.  Smith,  ae  Sheriff  of  the 
County  of  New  York,  et  aL  (Mandamus  to  certify 
payroll  of  salary  for  February,  1916.) 

18,  Supreme  Court — Albany  County.  In  the  Matter 
of  the  Application  of  New  York  Stock  Yards  Comr 
paoy  for  a  mit  of  certiorari  directed  to  Martin 
6axe  et  aL,  couBtitutLng  the  State  Tax  Commiasiou, 
etc.  (Certiorari  to  review  determination  for  year 
ending  October  SI,  ldl4.) 

22.  fiupteme  Conrt  —  Albany  Connty.  The  People  of 
the  State  of  New  York  ex  reL  James  Tubridy  v. 
Jamei  V,  lUy  et  al.,  aa-Commisuoneifi  of  the  State 
Hospitals  of  the  State  of  New  York.  (Mandamus 
—  payment  of  wages  from  Manhattan  State  Hoa- 
pital.) 

29.  Supreme  Court  —  Albany  County.  Tlie  People  of 
the  State  of  New  York  ex  rel.  Charles  McDonald 
v.  Samuel  H,  Ordway  et  al.,  constituting  the  Civil 
Swvice  Commiaeion  of  the  State  of  New  York. 
(Mandamus  —  salary  of  county  superintendent  of 
highways,  Westchester  county.) 
April  7.  District  Court  of  the  United  States  —  Northern  Dis- 
trict of  New  Vork.  Creeceut  Manufacturing  Com- 
pany V.  Charles  S.  Wilson,  Conuniesioner  of  Agri- 
culture of  the  State  of  New  Yoric 

17.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  ex  teL  Linn  A.  £.  Oale  v. 
Samuel  H.  Ordway,  Willard  D.  McKinstry  and 
William  Corham  Kice,  constituting  the  Civil  Ser- 
vice Commission  of  the  State  of  New  York.  (To 
allow  relator  to  examine  papers,  special  a^nt  State 
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Tax  Department;  examination  held  Septffluber, 
1915.) 
April  21.  Supreme  Court  —  Albany  County.  In  the  Matter  of 
the  Application  of  Benjamin  J.  Boyle  for  a  writ 
of  peremptory  mandamus  directed  to  Samuel  H. 
Ordway  et  aL  constituting  the  State  Civil  Service 
Commission,  requiring  them  to  certify  the  pay- 
rolls of  the  County  Clerk's  oflSce  of  Suffolk  county 
for  the  months  of  January,  February  and  March  of 
1916. 

21.  Supreme  Court  —  Albany  County.  In  the  Matter  of 
the  Application  of  Robert  Bums  for  a  writ  of 
peremptory  mandamus  directed  to  Samuel  H.  Ord- 
way et  al.  constituting  the  State  Civil  Service  Com- 
misaion,  requiring  them  to  certify  the  pay-rolls  of 
the  County  Clerk's  office  of  Suffolk  county  for  the 
months  of  January,  February  and  March,  1916. 

SJ4.  Supreme  Court  —  Westchester  County.  The  People 
of  the  State  of  New  York  ex  reL  James  J.  Kelly  v. 
G^rge  W.  Kirchway  as  agent  and  warden  of  Sing 
Sing  prison.  (Storekeeper  at  Sing  Sing  prison.) 
May  10.  Supreme  Court  —  Albany  County,  The  People  of 
the  State  of  New  York  ex  rel.  William  P.  Bren- 
nock  V.  John  F.  Farrell  as  State  Superintendent 
of  Weights  and  Measures.  (Mandamus  for  rein- 
statement. ) 

20.  Supreme  Court  —  Westchester  County.  In  the  Mat- 
ter of  the  Application  of  Harry  E.  Lewis  as  Dis- 
trict Attorney  of  Kings  County  v.  William  Town- 
send  et  al.,  individually,  and  as  the  Board  of 
Parole,  and  John  Baasi,  known  as  Clarence  Bessey. 
(To  rescind  parole  granted  John  Bassi.) 

18.  Supreme  Court  The  People  of  the  State  of  New 
York  ex  rel.  Emanuel  Jackson  v.  Eugene  M.  Travis 
as  Comptroller  of  the  State  of  New  York.  (Man- 
damus. ) 

31.  Supreme  Court  —  Albany  County.     The  People  of 
.   the  State  of  New  York  ex  rel.  The  Thomas  B.  Jef- 
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fery  Company  v.  the  State  Tax  Department  of  the 
State  of  New  York.  (To  review  tax  assessed  for 
year  ending  October  31,  1916.) 
July  11.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  ex  rel.  Levy  Dairy  Company 
V.  Charles  S.  Wilson,  as  Commissioner  of  Agricul- 
tnie  of  the  State  of  New  York,  (To  compel  ac- 
ceptance of  bond  and  issuance  of  license.) 
19.  Supreme  Court  —  Rockland  County.  Adeline  H. 
Cook  et  al.  v.  Egbert  E.  Woodbury  as  Attorney- 
Gteneral  of  State  of  New  York.  (Administration  of 
trust  under  wilL) 

27.  Supreme  Court  —  Albany  County,     The  People  of 

the  State  of  New  York  ex  reL  Frederick  W.  Hein- 
rich  T.  Eugene  M.  Travis  as  Comptroller  of  the 
State  of  New  York.  (Examination  of  accounts  of 
Panama  Paci6c  Exposition  CommissioiL) 

28.  Supreme  Court  —  Albany  County.     Standard  Com- 

puting Scale  Company,  Limited,  v.  John  F.  Farrell, 
individually  and  as  State  Superintendent  of 
Weights  and  Measures  of  the  State  of  New  York. 
(Damages  for  instructions  re  instruction  to  county 
sealer.) 

Aug.  16.  Supreme  Court  —  Albany  County.  Albert  O.  True 
V.  Lewis  F.  Pilcher,  as  State  Architect  of  the  State 
of  New  York.     (Slander.) 

Sept  28.  Supreme  Court  —  Albany  County,  In  the  Matter  of 
the  Application  of  Evelyn  DeCordova,  individually 
and  as  executor  of  Varona  de  Cordova,  deceased, 
for  a  peremptory  writ  of  mandamos  against  Eu- 
gene M.  Travis  as  Comptroller  of  the  State  of 
New  York.  (To  compel  Comptroller  to  fix  amount 
of  collateral  he  will  approve  in  connection  with 
payment  of  tax.) 

Oct  2.  Supreme  Court  —  Osw^o  County.     Northern  New 

York  Power  Corporation  and  Niagara,  Lockport 
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and  Ontario  Company  v.  William  W.  Wotherspoon, 
incUvidually,  and  aa  SupmiutendeDt  of  Public 
Works  of  the  State  of  New  York.  (Injunction  — 
Dam  Ko.  6,  Oswego  river.) 

16.  Snpr^ne  Court  —  New  York  County.  The  People 
of  the  State  of  New  York  ac  reL  Benjamin  Alas- 
ander  v.  Eugene  M.  Travic  as  ComptroUer  of  tho 
State  of  New  York.     (Ma&damua.) 

23.  Supreme  Court — Albaii^  County.  The  People  of 
the  State  of  New  York  es  reL  Jobn  J.  Sheehan  v. 
Martin  Saxe  et  aL  ctmstitntiDg  the  State  Tax  Com- 
miseion  of  the  State  of  New  YotJL  (Keinstate- 
ment  as  confidential  agent,  Tax  Commission.) 
6.  Supreme  Court  —  Albany  Connly.  In  the  Hatter  of 
the  Application  of  John  H.  Meahl,  as  County  Clerk 
of  the  County  of  Erie  for  a' Writ  of  Mandamus  v. 
Samuel  H.  Ordway  et  al.  bb  State  Civil  Service 
Commiffiion. 

28.  Supreme  Court  —  Albany  County.  The  People  ex 
reL  Town  of  Eden  and  Ohailes  H.  Ide  as  Super- 
TiBOr  of  the  Town  of  Eden  t.  State  Tax  Depart- 
ment of  the  State  of  New  York.  (Four  actions. 
Certiorari  to  review  determination,  Erie  coonty 
equalization  for  1811,  1912,  1913,  1915.) 
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OmoRAi,  CiTT  GOTEsmcCRT  L&w  (L.  1SU,  CHAf.  4M,  |  37)  —  iMTWwni 
Da-BtuTioiT  OF  ImaiBLATm  Pov^  —  R^eal  of  Statute  bt  Obdihangb 
—  COKBTiTDTioiiAi.  Law.       * 

The  council  of  the  city  of  Niagara  S^lls,  elected  under  "  Plan  G  "  of 
the  Optiona]  aty  Oovermnent  Lkw  (Chapter  444,  Laws  of  1914)  «U1 
bare  no  power  to  change  the  title  of  "  Overseer  of  the  Poor  "  to  that  of 
" Commiuiouer  of  Charities"  after  January  1,  1916,  at  which  time  aneh 
new  plan  of  gOTemmeat  goes  into  effect  in  that  city,  for  the  Teaion  that 
the  offlce  of  Orerseer  of  the  Poor  ii  a  public  office  with  governmental 
tanctiona  and  hnice  onlj  the  (egislature  can  create,  alter  or  aboliah  it 
or  prescribe  its  functions  and  for  the  further  reason  that  the  legislature 
cannot  secure  relief  from  its  duties  and  responsibilities  by  such  a  general 
delegation  of  legislative  power  to  the  council  as  is  attempted  in  aectjon 
37  of  such  Optional  City  Government  Law,  in  that  it  involves  the  repMl 


Statement 

The  rity  of  Niagara  Falls  has  adopted  the  simplified  form  of 
government,  known  as  "  Plan  C,"  invoking  government  by  lita.- 
ited  council  with  appointive  city  manager,  pursuant  to  chapter 
444  of  the  Laws  of  1914,  to  take  effect  January  1,  1916.  The 
charter  of  the  city  «f  Niagara  Falls  was  last  generally  revised  by 
chapter  300  of  the  Laws  of  1904.  The  office  of  Overseer  of  the 
Poor  under  such  charter  is  an  elective  one.  Section  15,  subdi- 
ision  6  of  chapter  300  of  the  Laws  of  1904  provide  for  the 
election  of  Overseer  of  the  Poor  for  a  two-year  term,  the  first 
incumbent  to  be  elected  in  Novem^ber,  1904,  and  every  second 
year  thereafter.  Under  such  provision  the  present  incumbent 
of  that  office  was  elected  in  1914  for  the  years  1915  and  1916. 
Section  95  of  chapter  300  of  the  Laws  of  1904  prescribes  the 
powers  and  duties  of  such  Overseer  of  the  Poor,  and  further 
provides  aa  follows : 

"  Except  as  herein  otherwise  provided,  said  overseer  shall 
have  the  same  powers  and  dutes,  liabilities  and  responsibili- 
ties as  overseers  of  the  poor  in  the  towns  of  Niagara  county, 
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in  all  matters  pertaining  to  the  support  and  maintenance  of 
the  poor  of  said  city,  and  as  to  tbo»e  matters  tie  eity  shall 
be  r^arded  aa  a  town  of  said  county." 

Section  29  of  the  Poor  Law  provides  that  such  Poor  Law  ahall 
apply  to  Overaeera  of  the  Poor  in  cities,  except  where  otherwise 
especially  provided  by  law. 

Section  23  of  the  Optional  City  •Government  I*w  ((diapter 
444,  Law*  of  1914-)  provides  that  in  the  event  oi  the  adoption  of 
one  of  the  plans  of  government  provided  for  in  anch  act  "  the 
provisions  o£  this  act,  eo  far  as  applicable  tty  the  form  of  govern- 
ment under  the  plan  adopted  by  the  city,  shall  supersede  the  pro- 
visions of  the  charter  and  of  the  general  and  special  laws  relating 
thereto  and  ineonsisteut  herewith,  but  not,  however,  until  officers 
provided  for  under  such  plan  shall  have  be^  duly  elected  and 
tbeir  terms  of  office  shall  have  commenced." 

Section  86  of  such  Optional  City  Qovernment  Law  provides 
that  "  upon  the  adoption  of  Plan  C  by  a  city  in  the  method  pre- 
scribed by  this  act,  such  plan  shall  become  operative  as  provided 
in  section  28  hereof  and  its  powers  of  government  shall  be  azer- 
ciaed  as  in  this  act  provided." 

Section  90  of  such  law  provides  that  "  the  administrative  and 
executive  powers  of  the  city,  including  the  power  of  appointment 
o£  ofGcers  and  employees,  are  vested  in  an  official  to  be  known  as 
the  city  manager,  who  shall  be  appointed  by  the  council,  and  bold 
office  during  the  pleasure  of  the  counciL" 

Section  92  thereof  provides  that  "  Such  city  officers  and  em- 
ployees as  the  council  shall  determine  are  necessary  for  the  proper 
administration  of  the  eity  shall  be  appointed  by  the  city  manager." 

Section  93  thereof  provides  that  "  The  officers  and  employees 
of  the  city  shall  perform  such  duties  as  may  be  required  of  them 
by  the  city  manager,  under  general  rqpilations  of  the  council." 

Section  37  of  such  law  relates  to  the  effect  upon  provisions  of 
existing  law  of  the  adoption  of  ordinances  regulating  the  subject 
matter  thereof.  In  substance  this  section  provides  that  the  city 
council  under  any  of  the  plans  provided  may  by  ordinance  transfer 
from  one  officer  to  another  any  duties  and  powers  now  imposed 
upon  any  officer  or  employee  by  provision  of  law,  and  when  all 
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of  the  dnties  of  an  office  have  been  transferred  by  any  each  ordi- 
nance saA  ordinance  may  abolish  the  office  held  by  the  ofBcer 
whoee  powers  and  duties  shall  have  ceaeed.  It  then  proceeds  to 
provide  that  the  oooncil  shall  have  power  to  regulate  by  ordinance 
the  exercise  of  any  power  and  the  performance  of  any  duty  by 
any  officer  and  that  upon  the  adoption  of  such  ordinance  every 
provision  of  the  charter  applicable  to  such  city  relating  thereto 
shall  cease  to  have  any  force  or  effect  in  such  city.  The  power 
thus  granted  is  unlimited  except  that  it  is  expressly  provided 
that  it  shall  not  extend  to  the  regulation  of  the  manner  of  the 
granting  of  franchises,  selling  real  estate  of  incurring  municipal 
indebtedness  or  to  any  provision  of  law  requiring  any  question 
to  be  submitted  to  the  vote  of  the  electors  or  taxpayers. 

A  change  of  title  of  Overseer  of  the  Poor  to  Commissioner  of" 
Charities  is  under  contemplation  by  the  new  council  of  the  city  of 
ZTiagara  Palls,  which  has  been  elected  under  Plan  C  of  audi 
Optional  City  Government  Law. 

InqrntT 

Can  the  council  of  the  city  of  Niagara  Palls  elected  under 
Plan  C  of  the  Optional  City  Government  Law  (chapter  444, 
Laws  of  1914)  change  the  title  of  the  office  of  Overseer  of  the 
Poor  to  that  of  Commissioner  of  Charities  after  January  1,  1916, 
at  which  time  such  new  charter  goes  into  eflFeet,  or  is  it  necessary 
that  such  change  of  title  be  made  by  act  of  the  Legislature  ? 

Opi:rioN 

The  office  of  Overseer  of  the  Poor  is  not  elective  under  the 
Constitution.  (See  Constitution,  article  X,  section  2;  People 
ex  rel.  Hatfield  v.  Comstoct,  788  N.  Y.  356.)  The  Legislature 
has  thus  full  authority  to  dispose  of  the  office.  (Peojde  ex  rel. 
Furman  v.  Clute,  50  ic.  Y.  451.) 

The  question  arises  as  to  whether  the  Lf^slature  has  by  stat- 
ute disposed  of  the  office  of  Overseer  of  the  Poor  in  the  city  of 
Niagara  Falls,  by  repealing  the  charter  provisions  in  relation 
Siereto,  and  if  not,  whether  it  has  the  power  to  confer  the  author- 
ity upon  the  council  of  the  city  of  Kiagara  Palls  to  pass  an 
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ordinance  disposing  of  aucL  office,  which  has  been  expressly  pro- 
vided for  by  the  charter  of  such  city  as  well  as  by  the  general  lavs 
of  the  State. 

The  question  arisea  first  as  to  whether  the  Optional  Citj  Qov- 
ernment  Law  (chapter  444,  Laws  of  1914)  has  expressly  repealed 
that  provision  of  the  charter  of  the  city  of  Niagara  Falls  (sectitm 
15,  subdivisitm  6  of  chapter  300,  Laws  of  1904)  whidi  provides 
that  there  shall  be  an  Overseer  of  the  Poor  in  such  city  who  shall 
be  elected  in  the  even  numbered  years  for  a  term  of  two  years, 
the  term  of  office  of  the  present  incumbent  of  which  shall  not 
expire  until  December  31,  1916,  together  with  that  provision  of 
section  29  of  the  Poor  Law  which  provides  that  that  chapter  shall 
apply  to  overseers  of  the  poor  in  cities,  except  when  oUierwisa 
specially  provided  by  law. 

The  city  stands  under  the  Poor  Law  in  the  place  of  the  town. 
(Xuns  of  St.  Dominick  v.  Long  Island  City,  48  Hun,  306.)  Seor 
tion  95  of  the  present  charter  of  the  city  of  Niagara  Falls  (chapter 
300,  Laws  of  1904)  provides  that  as  to  the  powers  and  duties  of 
its  Overseers  of  the  Poor  "  the  city  shall  be  regarded  as  a  town  of 
said  county  (Niagara  county)."  The  administration  of  the  Poor 
Laws  of  the  State  would  seem  to  be  dearly  a  State  function,  not 
a  local  one.  This  is  indicated  by  the  geueral  law  on  the  subject, 
by  the  fact  that  the  city  stands  under  the  Poor  Law  in  the  place 
of  the  town  and  that  by  the  charter  of  the  city  of  Niagara  Falls 
itself  the  office  is  recognized  as  not  being  a  city  office  but  that 
the  city  is  to  be  regarded  as  a  town  of  the  county. 

Ill  construing  the  so-called  Home  Eule  Bill  of  1913  (chapter 
247,  Laws  of  1913)  former  Attorney-General  Carmody  wrote  an 
opinion  in  which,  amongst  other  things,  he  said: 

'■  There  must  be  borne  in  mind  hmvever  the  principle 
which  the  courts  have  never  lost  sight  of, —  that  the  le^ala- 
tive  power  is  in  the  Legislature  of  the  State  and  that  in  deal- 
ing with  cities  it  can  delegate  powers  of  legislation  only  in 
respect  to  those  affairs  that  are  purely  municipal,  that  are 
common  to  cities  and  that  do  not  pertain  to  rights  of  prop- 
erty or  rights  of  citizenship  in  the  broader  sense  in  which  they 
are  defined  by  our  law.  In  other  words,  no  State  function  can 
be  deWated  bv  the  Leeislature  to  a  citv."        ,  ,  , 
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"  Among  these  thing  which  the  L^ishttare  cannot  give 
would  nndoulAedly  be  the  followiog,  namely:  The  ri^t  to 
regulate  the  franchise,  the  right  to  control  the  sale  of  liquor, 
the  right  to  regulate  the  civil  service,  or  gnj  other  subjeci 
covered  by  State  statutes  and  common  to  the  whole  State  or 
necessary  in  the  exercise  of  the  police  powers  of  the  State  or 
in  the  reflation  or  control  of  State  sovereignty  to  be  dis- 
charged by  the  whole  State."  Opinions  of  Attomey-Qeneral 
of  1913,  Vol.  2,  pages  377,  378. 

Where  a  subject  is  covered  by  the  State  statutes  and  common 
to  the  whole  State,  as  in  the  administration  of  the  Poor  Law  of 
the  State,  which  is  required  to  be  administered  in  all  parts  of  the 
State  and  in  which  the  city  stands  in  the  place  of  the  town,  and 
is  regarded  as  a  town  of  the  county  in  which  it  is  located,  such 
a  function  is  a  State  function.  The  Court  of  Appeals  has  held 
that  the  department  of  education  in  the  city  of  Kew  York  per- 
forms a  governmental  function  of  the  State  and  in  the  absence  of 
clear  language  of  the  statute  to  that  effect,  cannot  be  deemad  a 
city  office.  The  office  of  Overseer  of  the  Poor  is  similarly  a  pub- 
lic office,  with  governmental  functions,  powers  and  duties  and 
hence  only  the  Legislature  can  create,  alter  or  abolish  it  or  pre- 
scribe its  functions.  If,  in  enacting  the  statute,  the  Legislature 
did  not  itself,  upon  its  own  judgment  and  responsibility,  aboli^ 
the  office  of  Overseer  of  the  Poor  and  create  the  office  of 
Commissioner  of  Charities,  the  change  cannot  be  made  by  any 
delegated  authority.  (State  v.  Butler,  105  Me.  91;  73  Atl.  560; 
24  L.  R.  A.  (N.  S.)  744.)  There  has  been  no  express  repeal  by 
the  Legislature  of  that  provision  of  the  charter  which  requires 
an  overseer  of  the  poor  to  be  elected  for  a  prescribed  term  of 
office  and  to  have  certain  powers  and  perform  certain  duties. 

The  only  provision  of  the  Optional  City  Government  Law 
which  may  be  deemed  in  any  way  to  provide  for  repeal  of  existing 
law  are  found  in  sections  23  and  87  thereof.  Section  23  provides 
that  the  provisions  of  the  Optional  Cifv  Government  Law  "  shall 
supersede  the  provisions  of  the  charter  and  of  the  general  and 
special  laws  relating  thereto  and  ineonaiatent  herewith."  It  is 
plain  that  this  provision  was  not  intended  to  be  an  express  repeal 
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of  all  charter  proviirioaB  and  of  all  general  and  special  laws  relat- 
ing to  Bucb  city,  giving  to  the  council  of  that  cily  the  power  to 
develop  the  entire  body  of  law  to-  be  administCTed  within  that  city 
by  the  passage  of  ordinances.  Thi»  is  eeea  not  <mly  by  the  use 
of  the  wordfl  "  and  inconsistent  herewith,"  the  conjunctive  "  and  " 
showing  that  these  are  words  of  limitation  upon  the  preceding  pro- 
vieion,  but  it  is  also  shown  by  the  provisiona  of  section  37,  which 
permit  the  modification  of  ^listing  law  by  the  adoption  of  ordi- 
nances. To  give  full  effect  to  the  intention  of  the  Le^slature  in 
this  matter  all  of  the  provisions  of  the  statute  must  be  read  to- 
gether and  each  portion  must  be  interpreted  in  the  light  of  other 
provisions.  It  therefore  seems  clear  to  me  that  the  provisions  of 
the  charter  and  of  general  and  special  laws  relating  to  the  city  and 
inconsistent  with  the  Optional  City  Charter  Law,  which  are 
deemed  to  be  superseded  pursuant  to  section  23,  must  be  only  those 
provisions  which  are  repugnant  to  and  inconsistent  with  the  eleo- 
tion  of  a  council  and  mayor  and  the  appointment  of  a  city  man- 
ager as  specifically  provided  in  article  V  of  the  Optional  City  Gov- 
ernment Law,  which  provides  for  the  method  of  city  government 
known  as  "  Plan  0."  This  is  borne  out  by  the  language  of  section 
23,  which  provides :  "  The  provisions  of  this  act,  so  far  as  applic- 
able to  the  form  of  government  under  the  plan  adopted  by  the 
city,  shall  supersede  the  provisions  of  the  charter,  etc."  In  other 
words,  only  the  existing  provisioiia  of  law  relating  to  the  form  of 
government  are  deemed  superseded.  If  this  were  not  so  there 
would  be  no  occasion  for  section  37,  which  provides  that  certain 
provisions  of  existing  law  shall  not  be  superseded  until  the  council 
has  passed  ordinances  transferring  powers  from  one  officer  to 
another,  abolishing  offices  when  all  the  powers  of  the  officer  upon 
whom  they  are  now  conferred  have  been  transferred  to  another, 
and  providing  that  the  council  shall  have  power  to  regulate  the 
exercise  of  powers  and  duties  by  ordinances  which  shall  supersede 
the  existing  charter  provisions. 

Therefore  it  is  clear  that  the  provision  of  section  23  was  not 
intended  to  cover  the  whole  subject  of  the  repeal  or  superseding  of 
any  existing  provisions  of  law  but  was  plainly  intended  to  be  lim- 
ited in  its  scope,  and  therefore  the  existing  provisions  of  law  with 
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reference  to  the  election  of  Overseer  of  the  Poor  in  the  city  of 
N'lagara  Falls  eaimot  be  held  repealed  by  neceesary  uaplicatioQ. 
There  are  well  Jcnown  rules  of  ooastmction  tfaat  a  later  statute 
which  is  general  does  not  repeal  a  former  one  that  is  particular 
and  that  the  courts  do  not  favw  eonstructive  repeaL  It  ia  only  in 
cases  where  the  repugnancy  is  clear  and  manifest  and  the  two 
statutes  cannot  be  reeonciled  or  stand  togeUier  that  the  rule  of 
repeal  by  implication  can  be  applied.  (Mark  v.  State,  97  N.  Y. 
572,  578.)  In  faot,  >>he  plain  intention  of  the  Legislature  seems 
to  be  to  provide  a  g^ieral  form  of  government  outlined  only  by 
a  council,  mayor  .and  city  manager,  and  giving  to  them  the  power 
to  determine  what  other  <^Scer8  and  emfktoyees  are  necessary  fc^ 
the  proper  administration  of  the  city,  prescribing  their  duties 
and  passing  ordinanoee  superaediag  any  existing  cha^r  provi- 
sions  regulating  any  of  such  matters.  The  word  "  supersede  "  as 
nsed  in  this  connection  must  be  given  the  force  and  effect  of 
"  repeal,"  as  that  is  plainly  what  would  be  acewnplished  by  per- 
mitting the  oonneil  to  supersede  any  existing  provisions  of  law. 

We  have  seen  that  there  has  been  no  express  repeal  of  the 
charter  provisions  requiring  an  Overseer  of  the  Poor ;  that  there 
has  been  no  repeal  of  such  provisions  by  necessary  implication 
and  that  sinoe  the  function  is  a  State  function  the  power  can- 
not be  delegated  by  the  Legislature  to  the  city  to  regulate  it  even 
thongh  the  existing  provisione  of  law  had  been  repealed.  It  may 
even  be  said  that  seoti<n)  29  of  the  Poor  Law  takes  it  for  granted 
that  there  afaall  be  an  Overseer  of  the  Poor  in  every  city  and  that 
ooe  must  be  provided  in  every  city  unless  otherwise  specially  pro- 
vided by  law.  It  cannot  be  said  that  provision  has  been  provided 
oiherwise  specially  by  law.  I  am  therefore  constrained  to  hold 
that  the  council  of  the  city  of  Niagara  Falls  will  have  no  power 
to  pass  a  valid  ordinance  superseding,  repealing  or  otherwise 
modifying  any  existing  provision  of  law  relating  to  the  office  of 
Overseer  of  the  Poor  in  that  city,  which  would  include  the  change 
of  title  of  the  ofSce  from  Overseer  of  the  Poor  to  that  of  Com- 
missioner of  Charities.  To  recognize  the  principle  even  to  the 
extent  of  change  of  title  would  be  a  recc^ifion  of  the  principle 
itself,  and  would  leave  room  to  contend  that  the  council  without 
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check  or  guidance  could  veto  the  entire  Poor  Law  in  its  relation 
to  that  city  and  decide  that  its  bmefits  shall  never  be  extended  to 
any  case  within  that  city.  The  law  muat  be  judged  by  what  is 
poeaible  under  it 

Moreover,  there  is  another  reaeon  for  denying  the  power  of 
the  council  to  make  the  change  suggested.  This  objection  runs 
to  the  very  theory  which  underlies  the  optional  cily  government 
plan  as  provided  in  chapter  444  of  the  Laws  of  1914.  I  am  com- 
pelled to  express  the  belief  that  the  Legislature  has  exceeded  its 
powers  in  its  general  delegation  of  legislative  power  to  the  council 
to  supercede,  repeal  or  modify  the  provisions  of  existing  law  by 
the  passage  of  ordinances.  This  objection  is  irrespective  of 
whether  an  ordinance  of  the  council  relates  to  an  officer  chained 
under  the  existing  law  with  the  performance  of  a  State  function. 
It  runs  even  to  a  case  where  such  an  officer  performs  a  purely 
municipal  function. 

The  last  expression  of  opinion  by  the  Court  of  Appeals  oa  the 
subject  of  del^ation  of  legislative  powers  is  found  in  the  case  of 
People  V.  Klinck  Packing  Co.,  214  N.  Y.,  at  pages  138-140.  In 
that  case  the  Court  of  Appeals  was  passing  upon  the  constitution- 
ality of  that  provision  of  the  Labor  Law  known  as  "  the  one  day  of 
rest  in  seven  law."  While  holding  that  the  original  act  was  con- 
stitutional the  court  declared  that  the  amendment  of  chapter  396 
of  the  Laws  of  1914,  which  gave  to  the  Commissioner  of  Labor 
the  power  to  exempt  employees  in  his  discretion  was  unconstitu- 
tional 'because  of  tbe  attempt  which  the  Legislature  made  to 
delegate  its  powers  to  the  Commissioner  of  Labor.  Judge  His- 
cock,  in  writing  the  opinion  of  the  court,  says : 

"  The  proposition  is  so  well  settled  that  we  need  not  cite 
authorities  in  its  support  that  the  Legislature  cannot  secure 
relief  from  its  duties  and  responsibilities  by  general  dela- 
tion of  legislative  power  to  someone  else.  It  seems  to  us 
that  that  is  precisely  and  broadly  what  is  here  attempted. 
The  provision  as  a  whole  means  that  certain  employees 
shall  be  exempt  if  the  Commissioner  of  Labor  '  in  his  discre- 
tion approves.'"     (Laws  1914,  chapter  396.) 
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"  The  question  whether  the  statute  shall  take  effect  in  any, 
all  or  no  cases  is  left  wholly  to  his  volition.  Tinder  its  terms 
he  has  the  power  without  check  or  guidance,  so  far  as  we  can  - 
perceiTC,  to  veto  the  entire  clause  and  decide  that  its  beue- 
fits  shall  never  be  extended  to  any  case  although  it  comes 
within  the  precise  terms  of  the  statute,  or  to  permit  the 
exemption  in  one  case  and  deny  it  in  another  precisely  simi- 
lar one. .  Of  course  it  is  not  to  be  assumed  that  the  commis- 
sioner of  labor  would  intentionally  be  arbitrary  and  unreason- 
able in  the  exercise  of  this  power,  but  nevertheless  the  Legis- 
lature has  attempted  to  confer  upon  him  the  opportunity 
which  would  permit  of  these  shortcomings,  and  we  are  to 
judge  of  a  statute  by  what  is  possible  under  it.  In  the  absence 
of  any  guide  it  might  very  well  happen  that  an  administra- 
tive oflScer  with  the  best  of  purposes  would  nevertheless  be 
very  fallible  in  the  execution  of  them." 

Former  Attorney-General  Carmody  in  his  opinion  on  the  Home 
Bule  for  Cities  Law  of  1913,  chapter  247,  bad  occasion  to  pass 
upon  a  provision  which  was  somewhat  similar  to  the  provisions  of 
the  Optional  City  Government  Law  with  respect  to  the  power  of 
the  council  to  determine  what  officers  and  employees  are  necessary 
for  the  proper  administration  of  the  city  and  to  prescribe  their 
powers  and  duties.    He  said : 

"  I  do  not  overtook  subdivision  17  of  section  20,  which 
apparently  gives  to  cities  the  right  to  determine  and  regu- 
late the  number,  mode  of  selection,  tetms  of  employment, 
qualifications,  powers  and  duties  and  compensation  of  em- 
ployees of  a  city  and  the  relation  of  all  officers  and  em- 
ployees of  the  city  to  each  other,  to  the  city  and  to  the  inhabi- 
tants thereof.  This  must  be  taken  to  refer  to  ordinary  em- 
ployees as  distinguished  from  officials  appointed  or  elected 
under  the  city  charter.  Certain  it  is  this  Home  Rule  bill 
does  not  intend  (and  such  power  wovid  be  ineffectual  if  at- 
tempted to  be  granted)  to  allow  cities  to  regulate  the  number, 
mode  of  selection,  terms  of  employment,  qualifications,  powers 
and  duties  and  compensation  of  aldermen  and  members  of 
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various  municipal  boards  or  all  other  officiale  duirged  under 
the  charter  with  the  performance  of  official  municipal  duties." 
Opinions  of  Attorney-GienMBl  1913,  Vol.  2,  page  380. 
He  concludes  at  page  382  of  his  opinion  that  the  power  of  the 
Legislature  to  confer  hcsne  rule  is  not  complete  "  until  the  con- 
stitutional limitations  are  removed  from  the  Legislature  so  that 
it  may  grant  cities  certain  powers  of  legislation,   namely  —  to 
make  charter  amendments,  to  regulate  the  method  of  selection  and 
to  fix  the  compensation  and  dnties  of  city  officials,  to  organize  and 
regulate  the  powers  of  purely  municipal  bodies  and  to  do  what- 
ever act  may  be  properly  classified  as  a  municipal  act  which  is 
not  an  invasion  of  the  rights  of  citizenship  or  of  property  which 
the  State  itself  in  its  sovereign  capacity  must  regulate." 

The  Legislature  itself  may  abolish  an  office  or  shorten  the  term 
thereof  unless  it  is  an  office  created  by  the  Constitution,  (Koch  v. 
The  Mayor,  152  N.  Y.  75.)  The  Legislature  may  abolish  an.office 
and  confer  ita  functions  upon  other  officers.  (Greaton  v.  Griffin, 
4  Abb.  i'S.  S.]  310).  The  constitutional  provision  (article  III, 
section  1)  veating  lei^ative  power  in  the  Senate  ajid  Asemnbly 
does  not  prohibit  the  LegiBlature  from  delecting  to  inferior  gar- 
ernmeutal  bodies  or  to  the  people  of  limited  localitieB  powws  and 
functions  which  though  legislative  in  form  are  in  their  nature  ad- 
ministrative rather  than  strictly  and  exclusively  l^islative. 
(Stanton  v.  Board  of  Supervisors,  129  X.  Y.  428,  affirming  112 
App.  Div.  877.)  But  the  Legislature  cannot  delegate  any  power 
which  is  inherently  or  exclusively  legislative.  (People  v.  Klinck 
Packing  Co.,  214  X.  Y.  121;  Matter  of  Trustees  of  Village  of 
Saratoga  Springs  v.  Saratoga  Gas,  Electric  Light  and  Power  Co., 
191  :N'.  Y.  123;  Wayman  v.  Southard,  10  Wheaton,  1.) 

The  true  test  as  to  whether  a  power  is  strictly  legislative  or 
whether  it  is  administrative  and  merely  relates  to  the  execution  of 
the  law,  frequently  quoted,  is  expressed  by  Ranne_y,  J.,  in  Cincin- 
nati W.  &  Z.  K.  Co.  V.  Clinton  Co.  Commra.,  1  Ohio  St.  88,  as 
follows : 

"  The  true  distinction  *  *  *  is  between  the  delegation  of 
power  to  make  the  law,  which  necessarily  involves  a  discre- 
tion as  to  what  it  shall  be,  and  conferring  authority  or  di»- 
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eretioo  a»  to  its  exeeirtion,  to  be  exercised  under  »Hfl  in  pni^ 
manee  of  tbe  law.  The  fint  cannot  be  done;  to  the  latter , 
no  valid  objeetiMi  ean  be  made." 

The  Legislature  cannot  authorize  a  municipal  corporatioa  to 
repeal  by  ordinance  a  statute  of  the  State.  (Haywood  v.  Savanr 
nah,  12  Ga.  404;  Dexheimer  v.  Orange,  [N.  J.  1897]  36  Ati 
706).  In  the  latter  case  an  act  waa  passed  permitting  the  con- 
solidation of  offices.  It  was  sou^t  by  ordinance  of  the  common 
coDQbil  to  conaolidate  the  offices  of  street  commissioner  and  city 
engineer  by  abolishing  the  office  of  street  commissioner,  which  had 
been  created  by  statute.    The  court  said : 

"  That  tills  statute  attempts  to  del^ate  to  the  eommon 
Gooncil  the  lav  making  power  and  is  therefore  in.  disr^ard 
of  tkat  article  of  the  State  Constitution  which  dclares  that 
the  legislative  power  ehall  be  vested  in  a  genets  and  ^neral 
assembly,  seems  clear," 

It  has  been  held  that  the  L^islature  has  no  power  to  delegate 
to  the  Governor  authority  to  "  create  "  an  office.  (State  t,  Butler, 
105  He.  91;  73  Atl.  560;  24  L.  fl.  A.  [N.  S.]  744.)  The 
court  said  that  "  whether  the  creation  of  the  office  ia  necessary 
or  expedieat,  its  duties,  ita  powers,  its  b^inning,  its  duration,  its 
teonre  are  all  questions  for  the  Legi^ture  to  determine  and  be 
responsible  to  the  people  for  their  correct  determination."  In 
Gilhooly  v.  Elizabeth,  66  K.  J,  L.  484;  48  Atl.  1106,  a  statute 
providing  that  "  upon  the  petition  of  not  less  than  100  voters  of 
any  city,  the  Governor  may  in  hie  discretion  appoint  a  commis- 
sion "  to  divide  the  city  into  wards,  was  held  unconstitutional  as 
being  an  attempt  to  delegate  legislative  power  to  the  Governor, 
The  court  criticized  the  act  for  giving  the  Governor  an  abeolnte 
and  unlimited  discretion,  controlled  by  no  rule,  to  be  exercised 
in  accordance  with  no  facts  to  be  ascertained  by  him,  and  upon  no 
nrinciple  or  terma  of  expediency  declared  by  the  Legislature. 
Itany  other  cases  could  be  cited  holding  statutes  invalid  where  it 
was  longbt  to  delegate  a  power  involving  a  discretion  as  to  what 
the  law  shall  be. 

I'nder  this  Optional  City  Government  Law,  the  new  council 
of  ^Niagara  Falls  is  permitted  to  create  offices  and  abolishi offices, i  , 
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now  existing  b^  statate,  acoordiiig  to  its  own  abaolnte  and  unlim- 
_  ited  discretion.  It  can  nullify  the  laws  of  the  State  by  the  cre- 
ation of  new  offices  and  the  abolishment  of  existing  ones.  A 
Commissioner  of  Cbaritica  may  even  be  created  for  the  purpose 
of  blocking  the  enforcement  of  the  laws  by  a  faithful  Overseer  of 
the  Poor.  True,  no  such  action  is  to  be  anticipated  and  no  donht 
the  Legislature  assumed  the  statute  would  be  used  only  for  the 
better  enforcement  of  the  laws,  but  it  could  be  used  to  defeat 
enforcement  and  effectually,  if  the  statute  be  valid.  The  test  is, 
what  could  be  done,  not  what  probably  or  undoubtedly  would  be 
done.     (People  v.  Klinck  Packing  Co.,  214  N.  Y.  139.) 

Another  way  of  stating  the  test  as  to  t^e  validity  of  the  dele- 
gation of  l^slative  power  is  with  reference  to  the  completeness 
of  the  statute  as  it  appears  when  it  leaves  the  hands  of  the  L^is- 
lature.  This  rule  has  been  so  well  stated  in  Bowling  v.  Lancashire 
Ins.  Co.,  92  Wis.  63 ;  65  N.  W.  788 ;  31  L.  R.  A.  112,  that  it  has 
frequently  been  quoted.    The  court  said : 

"  The  result  of  all  the  cases  on  the  subject  is  that  a  law 
must  be  complete  in  all  its  terms  and  provisi<Hi8  when  it 
leaves  the  l^slative  branch  of  the  govemmeut  and  nothing 
must  be  left  to  the  judgment  of  the  electors,  or  other  ap- 
piointeea  or  delegates  of  the  L^slature,  so  that  in  form  and 
substance  it  is  a  law  in  all  its  details  in  praesenti,  but  whitJi 
may  be  left  to  take  effect  in  ftUvro,  if  necessary,  upon  the 
ascertainment  of  any  prescribed  fact  or  event" 

The  Optional  City  Government  Law  attempts  to  overcome  the 
difficulties  in  the  way  of  providing  a  uniform  charter  for  cities 
of  the  third  class,  and  which  have  thus  far  proved  insurmountable, 
by  the  provisions  of  section  37  thereof.  In  substance,  this  secticKi 
provides  that  the  city  council  under  any  of  the  plans  provided 
may  by  ordinance  transfer  from  one  officer  to  another,  any  dntdes 
and  powers  now  imposed  upon  any  officer  or  employee,  and  whea. 
all  the  duties  of  an  office  have  been  transferred  the  office  shall  be 
dfeemed  abolished.  It  then  proceeds  to  provide  that  the  council 
shall  have  ihe  power  to  regulate  by  ordinance  the  exercise  oi  any 
power  and  the  performance  of  any  duty  by  any  officer  and  that 
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apon  the  adoption  of  such  ordinance  every  provision  of  the  charter 
of  the  city  relating  thereto  shall  cease  to  have  any  force  or  effect 
in  such  city.  The  only  limitation  provided  as  to  such  power  is  the 
proviso  that  such  power  of  regulation  by  the  council  shall  not  ex- 
tend to  provisions  r^ulating  the  manner  of  providing  franchises, 
selling,  real  estate  or  incurring  municipal  indebtedness  or  to  any 
provision  of  law  requiring  any  matter  to  be  submitted  to  the  vote 
of  the  electors  or  taxpayers. 

The  effect  of  this  section  is  to  del^ftte  to  the  council  of  the 
city  the  power  to  repeal  bo  much  of  the  existing  charter  as  it  seea 
fit,  so  far  as  the  same  relates  to  the  miercise  of  powers  or  the  per- 
formance of  duties  by  any  officer.  This  would  cover  practically 
the  whole  of  the  city  charter  and  just  how  far  it  would  go  would 
depend  upon  the  judgm^it  and  discretion  of  the  council  and  not 
of  the  L^slature.  The  question  whether  the  existing  charter 
shall  take  effect  in  any,  all  or  no  cases  is  left  to  the  volition  of  the 
council  without  either  check  or  guidance.  As  was  said  by  the 
Court  of  Appeals  in  People  v.  Klinok  Packing  Co.,  supra,  the 
Lc^slature  cannot  secure  relief  from  its  duties  and  responsiHIi' 
ties  by  such  a  general  delegation  of  legislative  power  to  8ome<Hie 
else. 

It  cannot  be  said  that  the  Le^slature  did  not  really  mean  to 
attempt  to  del^ate  the  power  of  repeal,  for  the  purpose  of  the 
Legislature  so  to  do  is  shown  unmistakably  by  the  language  of 
the  act  itself.    For  instance,  in  section  37  this  language  is  used: 

"  Until  superseded,  as  hereinbefore  provided,  all  provi- 
sions of  law  r^ulating  the  exercise  of  the  powers  and  the 
performance  of  the  duties  of  officers  and  employees  of  any 
city  shall  continue  in  full  force  and  effect." 

And  again  in  the  same  section  the  following  language  is  used: 

*'  But   the  provisions  of   law   regulating   the   exercise  of 

such  powers  or  the  performance  of  such  duties,  shall,  subject 

to  being  superseded  as  hereinbefore  provided,   continue  in 

force,  etc." 
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A^in  in  the  same  section  it  is  provided : 

"  But  nothing  herein  contained  ehall  be  deemed  to  author- 
ize the  repeal  or  superseding  of  any  provision  of  li-w  regu- 
lating the  manner  in  v,'hich  or  the  conditions  subject  to 
which  franchises  may  be  granted,  *  *  *  and  nothing 
herein  containi^  shall  be  deemed  to  authorize  the  repeal  or 
SHperseding  of  any  provision  of  law  requiring  any  matter  to 
be  submitted  to  the  vote  of  the  electors  or  taxpayers." 

So  that  there  is  little  room  to  contand  that  the  L^slature  did 
not  intend  to  del^ate  to  ths  council  of  the  city  ^e  power  to 
repeal  the  whole  or  a  part  of  an  act  of  the  Legislature,  namely^  — 
the  existing  city  charter.    I  am  convinced  that  tiiis  cannot  be  done 

It  baa  of  course  been  decided  that  a  city  or  village  may  be  per- 
mitted to  accept  a  charter  submitted  by  the  L^ialature  but  the 
legislative  action  must  be  complete  and  final.  I  see  no  objection 
to  the  submission  to  a  (aty,  for  its  acceptance,  <^  a  charter  as 
Bvch.  My  objection  runs  to  any  attempt  to  del^ate  to  the  council 
of  such  city  the  power  to  say  which  part  of  the  existing  charter 
^all  be  retained  and  wbidi  part  of  it  rejected. 

That  this  cannot  be  done  I  think  the  language  in  the  prevailing 
opinicMi  in  the  Bronx  county  case  (People  ex  rel.  linger  v.  Ken- 
nedy, 207  N.  Y.  533)  clearly  demonstrates.  On  page  541,  Judge 
Hiscock  writing  the  opinion  of  the  court  says : 

"  The  most  forceful  way  in  which  the  proportion  of  un- 
constituticnality  can  be  stated  is  that  adopted  by  Mr.  Justice 
Ingraham  in  the  prevailing  opinion  at  the  Appellate  Division. 
It  is  there  reasoned  hy  him  that  the  L^slatore  in  effect  pro- 
vided that  the  act  creating  the  new  county  should  take  effect 
at  once  and  then  by  the  provision  just  quoted,  enacted  that 
the  law  might  he  repealed  by  or  as  lie  result  of  popular  vote, 
and  he  assuraeB,  of  course  with  entire  accuracy,  that  tio  court 
hoe  ever  held  that  the  Legtslaiure  covM  delegate  to  popular 
vote  the  right  thus  to  repeal  a  siaiuie." 

After  reviewing  the  act  in  question  in  that  case  and  construing 
it  to  provide  not  for  a  repeal  but  for  the  submiseion  of  the  question 
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as  to  wkdJier  Uie  set  aboald  become  opBrativ«  and  its  provisions 
earided  out,  Jud^  Qiscook  on  page  543  uaea  this  Zanguage : 

"  By  this  interpretation  we  are  brought  to  the  broad  and 
fondamental  question  whether  the  Legislature  may  by  Statute 
intended  to  he  complete  and  talcing  effect  at  once  provide  for 
the  future  erection  of  a  new  county  and  then  permit  the  vot- 
ers within  the  proposed  territory  before  the  date  of  actual 
creation  to  decide  by  vote  whether  the  proviaions  of  said  stat- 
ute Bfaall  be  carried  out  and  beoome  operative." 

Algain,  on  the  same  page: 

"  It  (the  statute)  did  not  attempt  to  delegate  to  the  voters 
the  right  and  duty  to  determine  wheber  ihe  proposed  enactr 
ment  t^onld  become  a  law.  While  the  line  of  distinction  be- 
tween d^egating  tc  voters  to  say  whether  an  enactment  shall 
become  a  law  an  ddel^ating  to  thesn.  to  say  whether  the  law 
shall  become  opeiaiTve  might  at  tines  be  a  narrow  one,  it  is 
one  which  is  distinctly  zeoognized  hy  the  cases  hereinafter  to 
be  considered." 

After  reviewing  several  authorities  Judge  Hiscock  on  page  549 
sums  up  the  principle,  as  follows : 

"  The  principle  governing  each  case  is  that  the  Legislature 
having  discharged  its  duty  by  framing  and  enectitig  a  comr 
pleted  legislative  plan  and  etaiute  affecting  the  people  of  a 
limited  locality  may  then  leave  it  to  them  to  say  whether  they 
do  or  do  not  desire  to  take  advantage  of  the  law  thus  passed." 

A  similar  question  arose  at  the  time  the  general  village  law  was 
first  enacted.  That  law  permitted  the  electors  of  any  village  in- 
corporated under  special  act  to  determine  what  sections  of  the  gen- 
eral act  for  the  incorporation  of  villages  shall  apply  to  their  vil- 
lage. It  was  ui^ed  there  that  Hie  effect  of  that  provision  was  to 
enable  the  electors  of  a  village  to  repeal  the  special  law  or  amend 
it.  It  was  held,  however,  to  be  valid  and  constitutionaJ,  that  it 
was  not  the  del^ation  of  legislative  power  but  a  tender  to  these 
municipalitieB  of  such  specified  amendments  to  their  respective 
charters  as  they  might  elect  to  accept.    The  court  said : 
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"  I  perceive  no  difference  whetber  the  statute  submits  an 
entirely  new  charter  or  amendment  to  an  existing  one  to  the 
constituency  to  be  aected.  Either  way  the  legtslaiive  action 
is  complete  and  final  and  the  vote  of  the  municipality  is 
simply  a  determination  of  the  expediency  of  their  accepting 
the  result  of  that  action."  Bank  of  Chenango  v.  Brown,  26 
N.  T.  467  at  page  475. 

It  is  plain  that  the  real  principle  underlying  both  of  the  casea 
cited  is  that  the  Legislature  may  enact  a  complete  statute  using  its 
own  discretion  and  its  own  judgment  as  to  what  it  shall  contain, 
and  thereby  perform  the  function  imposed  upon  it  by  the  Consti- 
tntion,  and  may  also  provide  with  reference  to  the  local  statute 
that  it  shall  not  be  operative  if  disapproved  hy  the  electors.  It 
seems  plain  that  the  question  d^ends  not  so  much  uopn  the  dis- 
tinction between  repeal  and  operative  as  it  does  upon  the  fact  that 
the  Legislature  is  to  ^cercise  its  judgment  in  the  first  instance  as 
to  what  shall  be  or  shall  not  be  contained  in  the  law.  In  that  way, 
it  does  not  surrender  its  judgment  to  any  other  body. 

So  far  as  existing  city  charters  are  concerned  they  are  acts  of 
the  L^slature.  It  makes  no  difference  whetber  they  contain  pro- 
visions which  the  Legislature  might  in  the  first  instance  have  dele- 
gated  the  power  to  enact  to  the  local  eonncil.  The  answer  to  that  ■ 
is  the  L^islature  did  not  delegate  the  power  in  the  existing  chai^ 
ters  but  made  its  own  special  provisions,  and  now  by  this  general 
bill  framed  in  the  most  general  language  an  attempt  is  made  to 
delegate  to  the  local  councils  the  power  to  say  what  part  of  those 
acts  of  the  Legislature  shall  remain  the  law  of  the  State  and  what 
part  shall  not.  The  Legislature  baa  no  supervision  over  the  exer- 
cise of  that  judgment,  and  it  seems  to  me  that  the  Opitional  City 
Government  Law  very  clearly  violates  the  principle  laid  down  in 
the  eases  cited. 

There  is  no  doubt  but  that  the  Le^slature  can  delegate  to  mu- 
nicipalities the  power  to  make  local  laws  upon  certain  subjects. 
(Clarke  v.  City  of  Rochester,  28  N.  Y.  605.) 

In  the  case  cited,  the  court  says : 

"  I  do  not  say  that  it  can  be  submitted  to  the  electors  of  a 
city  or  village  to  determine  what  powers  its  local  l^slature 
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shall  possess  but  only  that  these  bodies  may  be  made  the  de- 
positories of  such  powers  of  local  government  ag  the  Legisla- 
ture ma;  see  fit  to  prescTibe  and  the  exercise  of  which  is  not 
repugnant  to  any  of  the  general  arrangemraits  of  the  Consti- 
tution." 

The  distinction  is  clear.  The  L^;islature  must  exercise  itft 
judgmrait  and  specify  what  powers  it  will  give  and  what  it  will 
not  give  so  far  as  local  legislation  is  concerned.  When  it  does 
grant  snch  a  power  it  does  not  pretend  to  legislate  upon  subjects 
within  that  power  at  all,  but  it  must  specify  the  limits  of  the  pow- 
ers. The  Optional  City  Government  Law  violates  both  princi- 
ples. The  Legislature  does  not  specify  what  powers  the  council 
may  provide  for  by  regulation.  It  exercises  no  judgment  in  that 
behalf  but  attempts  to  say  that  the  coimcil  may  r^ulate  the  exer- 
cise of  any  power  of  any  officer  of  the  city.  Furtbermore,  so  far 
as  the  city  charters  already  in  force  are  concerned  the  Legislature 
has  already  specified  hy  its  own  act  what  the  powers  and  duties 
of  these  officers  shall  he  and  what  Imiitations  shall  be  placed  upon 
them,  but  the  Optional  City  Government  Law  attempts  to  delegate 
to  the  local  council  the  power  to  say  which  part  of  the  judgment  of 
the  Legislature  ^all  be  retained  and  which  part  of  it  rejected. 
It  seems  to  me  perfectly  clear  that  these  provisions  are  unconsti- 
tutional. 

Dated  January  11,  1916. 

EGBUBT  E.  WOODBURY, 

A  ttomey-  General. 
To  Louis  EiKSK,  Ebq.,  Overseer  of  the  Poor,  Niagara  Fails,  N.  T 
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HuBWAX  hAv;  Sxcnos  93  or  the  EaiBWi.T  Li.w. 

JL  TJtilroad  bridpe  and  ita  *bubiMnl«  conatructcd  for  an  overhead 
croBsing  of  the  railroad  by  a  State  or  coHnty  highway,  la  to  be  con- 
stracted  amd  maixtaned  bf  the  railroa<l,  hut  the  roaAwajr  th«fiMrer  and 
the  approaches  theieto  are  to  be  maintained  and  k^t  in  repair  by  the 
State  as  prorided  hj  section  t3  of  the  Bailroad  Law. 

Ikqciry 

A  difiexence  of  opinion  has  arisen  between  tb»  State  Hi^-wa; 
I>epartmeDt  and  the  town  autlioriti«»  of  tJte  tows  of  Onego  in 
the  county  of  Tioga,  aa  to  whetiier  die  State  or  the  town  of  Owego 
ie  liabe  for  maiutenaoce  and  upkeep  of  Bomo  five  spans  of  l»id^ 
■work  at  the  southerly  end  of  a  brjge  over  the  Susquehanna  river 
and  the  D.  L.  &  W.  railroad  tracks  at  Owego,  If.  T. 

OpiKioar 

Prior  to  1881,  there  existed  a  toll  bridge  in  the  toTni  of  Ow€^ 
across  the  Suaqiiehanna  river.  By  chapter  380  of  the  Laws  of 
1881  provision  was  made  for  the  purchase  of  the  bridge  by  the 
town  for  the  purpose  of  converting  it  into  a  free  bridge,  and  by 
subsequent  vote  of  the  town  the  proposition  was  carried  and  the 
bridge  then  became  the  property  of  the  town,  and  has  since  been 
maintained  by  the  town  except  as  hereinafter  stated. 

In  1893—4  it  became  necessary  to  build  a  new  river  bridge.  At 
the  south  end  of  the  bridge  ran  the  D.  L.  &  W.  railroad  which  wis 
then  crossed  at  grade,  and  when  it  became  necessary  to  construct 
a  new  lioidge  across  the  river  the  railroad  company  agreed  to  con- 
tribute $13,000  provided  the  grade  crossing  was  eliminated.  This 
necessitated  an  entire  change  in  the  construction  of  the  new  bridge, 
the  raising  of  the  track  over  the  rivOT,  and  then  exteading  the  same 
grade  over  the. railroad,  and  the  construction  of  five  new  spans, 
one  44  feet,  11  inches  long  over  Lackawanna  avenue,  and  four  spans 
of  21  feet  each,  varying  in  height  until  they  connected  with  the 
earth  fill  at  the  south  end  on  a  newly  acquired  hi^way.  This 
arrangement  was  carried  out  and  the  new  bridge  constructed 
accordingly;  and  the  grade  crossing  was  thus  eliminated. 

No  question  is  made  by  the  town  as  to  its  liability  for  the  main- 
tenance of  the  portions  of  the  bridge  north  of  the  span  which 
which  crosses  the  L>.  L.  &  W.  railroad,  and  the  railroad  company 
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concedes  ita  liability  for  the  maintenftnce  and  up-keep  of  the  span 
and  abutments  covering  its  tracks.  The  sole  queetim  involved  in 
this  opinion  is  whether  the  State  or  the  town  of  Owego^s  liable  for 
the  maintenance  of  the  bridge  or  spans  over  Lackawanna  avenue 
and  the  four  spans  of  21  feet  each  Ijing  between  the  above  rail- 
road bridge  and  the  end  of  the  gravel  road. 

This  bridge  is  on  the  route  that  was  designated  as  a  State  road, 
route  No.  4,  in  section  130,  chapter  330,  Laws  of  1908,  and  when 
that  portion  of  such  road  was  let  for  construction,  being  Ocaitract 
'So.  5215,  it  commenced  at  the  abutment  at  the  extreme  southerly- 
end  of  said  bridge,  as  the  'State  Highway  I>epartment  has  always 
maintained  that  the  State  is  not  liable  for  any  of  the  expenses 
connected  with  the  up-keep  and  maintenance  of  any  portion  of 
such  bric^  or  any  of  its  piers  or  abutments. 

Under  the  Highway  Law,  section  2,  subdivision  6,  a  highway 
"  shall  be  deemed  to  include  necessary  culverts,  sluices,  drains, 
ditches,  waterways,  embankments,  retaining  walls  and  all  bridges 
having  &  span  of  five  feet  or  less." 

The  spans  of  this  bridge  all  exceed  five  feet,  and  the  expense  of 
maintaining  the  samo  is  clearly  and  concededly  a  town  charge 
unless  such  liahility  was  shifted  'by  the  provisions  of  section  93  of 
the  Railroad  Law,  upon  the  State,  by  reason  of  the  l»-idge  forming 
a  connecting  link  upon  &  State  highway,  which  has  heen  improved 
as  provided  in  article  VI  of  the  Highway  Law. 

By  chapter  754  of  the  Laws  of  1897,  sections  60  to  69  inclusive, 
were  added  to  the  Sailroad  Law,  providing  for  the  elimination 
of  grade  crossings  so  far  as  practicable,  and  section  64  provided, 
among  other  things,  that  when  a  highway  crossed  8  railroad  by  an 
overhead  bridge,  that  the  frame  work  of  the  bridge  and  its  abut- 
ments should  be  maintained  and  kept  in  repair  by  the  railroad 
company  and  the  roadway  thereover  and  the  approaches  thereto 
should  be  maintained  and  kept  in  repair  by  the  municipality  in 
which  the  same  was  situated. 

This  section  was  amended  by  chapter  140  of  the  Laws  of  1902, 
but  tbe  amendment  is  not  material  to  the  consideration  of  the  ques- 
tion involved  in  this  inquiry. 
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The  section  wbb  again  amended  by  chapter  64,  Laws  of  1909,  by 
adding  thereto  the  following  provision : 

"  In  case  such  highway  is  a  part  of  a  State  or  county  high- 
way, constructed  or  improved  as  provided  in  article  VI  of  the 
Highway  Law,  the  roadway  over  such  railroad  or  the  subway 
underneath  the  same,  and  the  approaches  thereto  shall  be  main- 
tained and  kept  in  repair  under  the  supervision  and  ecmtrol 
of  the  State  CommisBion  of  Highways  in  the  manner  provided 
by  the  Highway  Law  for  the  maintenance  and  repair  of  State 
and  county  highways." 

This  amendment  tot*  effect  on  the  5th  of  April,  1909,  and  in 
the  consolidation  of  the  laws  became  Section  No.  93. 

Article  VI  of  the  Highway  Law  above  referred  to  was  a  part  of 
the  general  highway  revision  as  passed  by  chapter  330  of  the  Laws 
of  1908,  which  took  effect  on  January  1,  1909,  and  provided  for 
the  construction  and  maintenance  of  State  highways,  and  by  eueh 
act  route  No.  4,  upon  which  this  bridge  is  located,  is  described  and 
classified  as  a  State  highway. 

The  decision  of  this  question  turns  upon  the  construction  of  the 
■word  "  approaches  "  as  used  in  the  statute. 

It  has  been  held  that  approaches  to  a  bri^e  are  a  part  of  the 
bridge  itself. 

Witcher  vs.  Somerville,  138  Haas.  454. 
Carpenter  vs.  City  of  Cohoes,  81  N.  T.  21. 
Hayes  vs.  N.  T.  C.  &  H.  R  R.  R  Co.,  9  Hun,  68. 
Jackson,  Attorney-General  Reports,  1908,  241. 
Carmody,  Attorney-General  Keports,  1914,  285. 

These  cases,  however,  are  easily  distinguishable  from  the  ques- 
tion before  me,  for  in  such  cases  either  the  statute  or  ccmtract  under 
discussion  simply  referred  to  a  "  bridge "  and  the  courts  held 
that  the  approaches  were  a  part  of  the  bridge,  but  under  section 
93  of  the  Railroad  Law,  the  abutments  and  frame  woric  of  the 
bridge  are  to  be  kept  in  repair  by  the  railroad  company,  whilo  tJie 
approaches  to  the  bridge  were  formerly  to  be  kept  'ta  repair  by  the 
municipality,  and  now  by  the  &;ate  where  the  bridge  is  upon 
either  a  county  or  State  highway,  so  it  follows  that  it  was  dearly 
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intended  by  the  Legislature  that  the  approaches  should  oot  be  con- 
sidered a  part  of  the  bridge,  but  should  be  subject  to  entirely  differ- 
ent supervision  and  different  parties  are  liable  for  the  up4ceep  and 
maintenance  of  each  and  as  long  as  the  statute  makes  a  clear  dis- 
tinction between  the  bridge  and  the  approaches  thereto  of  an  ovei^ 
head  crosaing  of  a  railroad  by  a  highway,  it  becomes  necessary 
to  examine  closely  into  the  subject  of  approaches. 

If  the  five  spans  in  question  are  to  be  considered  as  bridges,  or 
a  part  of  the  bridge,  then  the  State  is  not  liable  for  the  mainte- 
nance of  the  same,  but  on  the  contrary,  if  they  are  to  be  tieal«d 
simply  as  an  approach  to  the  bridge,  then  the  State  is  liable,  as 
the  term  "  approaches  "  must  be  eonstmed  in  the  light  of  the  pur- 
poses for  which  the  statute  was  enacted. 

"  When  applied  to  the  subject  matter  of  a  railroad  cross- 
ing, the  word  "  approaches,"  as  it  is  commonly  used  and 
understood,  has  a  like  signification  and  meaning;  it  means 
the  embankments  or  bridges  or  grades  or  gtrueturea  at  any 
sort,  on  each  side  of  the  railroad  crossing  which  serve  as  the 
paBsage^^'ay  for  approaching  the  crossing." 

City  of  Bloomingtom  vs.  111.  Central  E.  Co.,  154  III. 
639. 
"  The  word  is  to  be  given  its  ordinary  meaning.  It  is  com- 
mon knowledge  what  an  approach  is  to  a  bridge  on  a  highway. 
It  is  simply  that  prepared  or  made  condition  on  each  side  of 
the  bridge  that  makes  a  safe,  easy  and  convenient  way  to  get 
across  the  bridge.  The  words  "  approaches  thereto  "  within 
their  respective  rights  of  way  are  words  of  limitation  rather 
than  extension." 

Town  of  OTallon  vs.  Ohio  &  M.  Ey.  Co.,  45  111.  App. 
572,  578. 

By  a  New  Jersey  statute  the  word  "  approaches  "  is  defined  as 
follows ; 

" '  Approaches '  of  a  bridge  are  whaiever  is  necessary  to 
connect  the  bridge  with  the  public  road  or  streets,  either  at 
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the  end  thereof,  or  to  make  sucli  roads  or  atreeta  conform  to 
the  grade  of  the  bridge." 

Kearney  Tp.  vs.  Ballantine,  23  Atlantic,  821. 

My  predecessor,  Carmody,  in  an  opinion  relating  to  "  Klock'e 
Croeaing "  on  route  6,  where  much  the  aanie  condition  existed 
(Rep.  1912,  -p.  233),  except  that  the  opinion  does  not  diaeloee 
whether  the  approaches  consisted  of  bridges,  elevated  roadways  or 
earth  iills,  l)ut  at  page  234  of  such  opinion,  after  quoting  the  whole 
of  section  93  of  the  Railroad  Law,  makes  use  of  the  following 
language: 

"  The  statute  quoted  substitutes  the  State  in  place  of  tixe 
municipality  where  the  highway  is  part  of  a  State  highway. 
The  railroad  is,  therefore,  in  my  opinion,  liable  for  the  main- 
tenance and  repair  of  this  bridge,  except  the  roadway  and 
approaches  thereto  which  should  be  maintained  and  kept  in 
repair  by  the  State  in  the  same  manner  as  State  highways." 

The  five  spans  in  question  must  be  treated  as  the  approach  to  the 
southerly  end  of  the  railroad  bridge,  and  are  therefore,  brou^t 
clearly  within  the  provisions  of  section  93  of  the  Railroad  Law, 
and  plainly  this  section  makes  a  clear  distinction  between  a 
"  bridge  "  and  an  "  approach  "  and  the  approaches  therefore  can- 
not be  treated  as  a  part  of  the  bridge. 

It  was  clearly  the  intent  of  the  Legislature  to  place  the  eziiense 
of  construction  and  maintenance  of  all  bridges  having  a  span  of 
over  five  feet,  upon  the  municipalities  (article  IX,  Hifj^way  Law), 
and  the  liability  remained  upon  such  municipalities  until  the 
amendment  of  section  64  (now  93)  of  the  Railroad  Law,  which 
was  passed  in  1909,  and  atill  remains  upon  such  municipalities 
unless  such  bridge  or  bridges  form  and  constitute  the  approach  to 
an  overhead  railroad  crossing  upon  a  State  or  county  highway ;  and 
it  is  equally  clear  that  by  the  passage  of  section  93  of  the  Railroad 
Law,  the  L^islature  intended  to  transfer  the  maintenance  of  all 
such  approaches  from  the  municipalities  to  the  State  upon  all  State 
and  county  highways. 

The  amendment  of  the  Railroad  Law  in  1909  is  the  last  utter- 
ance of  the  Legislature  upon  the  subject  of  approaches  to  an  over- 
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bead  croesing  of  a  railroad  by  a  State  or  county  highway,  and  if 
there  is  any  conflict  or  inconBistency  ^between  the  two  acts,  the  last 
one  must  be  held  to  prevail. 

Lyddy  vs.  Long  laland  City,  104  N.  Y.  218. 

Stack  T8.  City  of  Brooklyn,  150  N.  Y.  235,  345. 

It  was  held  in  City  of  Tonkers  vs.  N.  Y.  C.  &  H.  K.  E.  E.  Co., 
165  N.  Y.  142,  that  the  application  of  section  93  of  the  B&ilroad 
Law  was  not  limited  in  its  applicaticm  to  railroads  constructed 
subsequent  to  its  enactment,  but  applies  to  all  bridges  constituting 
fhe  hi^way  at  railroad  crossings  whether  constructed  b^ore  or 
after  the  law  went  into  effect ;  and  the  same  rule  would  apply  in 
reference  to  the  amendment  of  1909. 

I  am  therefore  of  the  opinion  that  the  maintenance  and  upie^ 
of  the  approach  on  the  sontherly  end  of  the  bridge  in  question  is 
imposed  upon  tbe  State  by  section  93  of  the  Railroad  Law,  and 
the  aame  is  to  be  maintained  and  kept  in  repair  under  the  supeiv 
vision  and  control  of  the  State  Commission  of  Highways  in  the 
same  manner  and  from  the  same  funds  provided  by  the  Highway 
Law  for  the  maintenance  of  State  and  county  highways. 

Dated  January  21,  1916. 

E.  E.  WOODBURY, 

Aitomey-Oeneral. 
To  Hon.  Ii>wiN  DoFFEY,  Commismoner  of  Highways,  Albany, 

N.r. 
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Wobkmen'b  CoimtNSATiDit  Law  (Chap.  41,  Laws  1»U,  |  9S) — Fow^  or 
State  Indcbtbiai,  Commission  to  Create  a  Oboup  Consistino  or  ax 
Individual  Emplozix,  nn  Ratini}  and  Dividend  Pcbfobes. 

The  only  way  in  wbich  &  single  emploj'er  in  the  State  Inenrance  Fond 
can  be  Beparatcly  grouped  hy  the  State  Industrial  CommiiBion  for  rttting 
and  dividend  purposee,  under  section  9fi  of  the  Workmen's  Compensation 
Law,  is  where  the  nature  of  his  business  and  the  degree  of  risk  of  injury 
is  such  that  he,  in  fact,  represents  a  croup  Iiy  himself;  subject,  however, 
to  the  opportunity  of  other  employers  m  the  State  Fund  who  come  within 
its  limitations  to  be  made  membsTS  of  thst  group;  and  the  only  way  in 
which  a  single  employer  in  such  State  Fund  can  secure  a  rat«  different 
from  that  allowed  to  other  employers  in  such  fund  of  the  some  group 
is  through  a  system  of  schedule  rating  which  takes  into  account  tiie 
peculiar  hazard  of  each  individual  ri^.  But,  for  dividend  purposes, 
even  an  employer  so  rated  still  remains  in  the  group  in  which  he  Is  . 
placed  and  dividends  must  be  declared  as  the  result  of  the  total  esperi- 
ence  of  the  group  of  which  he  is  a  member  for  the  premium  period. 

Inquiry 

Can  the  State  Induetrial  CommiBsion,  under  gectioo  95  of  the 
Workmen'B  CompensatioD  Law  (chapter  41,  Laws  of  1914),  in  re- 
arranging the  groups  set  forth  in  section  2  thereof,  set  up  an  indi- 
vidual ranployer  in  a  separate  group  ? 

Statement 

It  appears  that  there  are  certain  employers  in  the  State  having 
a  very  large  and  varied  group  of  employees.  The  State  Industrial 
Commission  using  the  power  conferred  by  section  93  of  the  Com- 
pensation Act  to  rearrange  groups,  has  in  some  instances  set  up 
such  an  individual  employer  in  a  separate  group,  upon  the  theory 
that  the  word  "  group  "  may  be  defined  or  construed  for  purposes 
of  administering  the  State  Insurance  Fund  as  properly  applicable 
to  an  individual  employer  having  a  pay-roll  exposure  sufficiently 
lai^  to  afford  a  satisfactory  insurance  distribution.  It  is  the 
practice  in  declaring  dividends  to  credit  to  such  an  individual 
employer  constituting  such  an  individual  group,  any  balance  of 
his  premium  remaining  after  paying  all  losses  on  his  account,  and 
after  setting  up  the  loss  reserves  and  catastrophe  surplus  required 
By  section  97  of  the  act.  This  dividend  is  credited  upon  the  next 
installment  of  premium  due  the  State  Fund.  My  opinion  is  asked 
whether  this  is  permissible  under  the  act. 

There  is  no  definition  of  the  terra  "  group  "  in  the  act.  For 
the  purposes  of  sectiouB  95  and  97  and  from  the  point  of  view  of 
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insurance  administration,  the  commiBsion  seeniB  to  conatme  the 
word  "  group  "  aa  meaning  an  insurance  unit.    They  say : 

"  The  test  of  what  constitutes  an  insurance  unit  is  to  be 
found  not  in  the  number  of  employments  or  employers  in  any 
case,  but  in  the  amount  of  the  pay-roll  exposure.  For  pur- 
poses of  administering  the  State  Insurance  Fund,  it  is  not 
proper  to  recognize  aa  a  '  group '  any  number  of  employments 
or  any  number  of  employers,  whose  total  pay-roll  exposure  is 
too  small  to  afford  a  satisfactory  insurance  distribution.  On 
the  other  hand,  it  is  entirely  proper  to  set  up  as  a  '  group ' 
within  the  meaning  of  the  act,  any  individual  employment  or 
any  individual  employer  with  a  pay-roll  racposure  sufficiently 
large  to  give  a  satisfactory  insurance  distribution.  In  detei> 
mining  what  amount  of  pay-roll  exposure  shall  be  taken  as 
affording  a  satisfactory  insurance  distribution,  the  rule  adopted 
by  the  State  Insurance  Fund  calls  for  a  pay-roll  of  approx- 
imately twenty-five  hundred  employees,  or  an  expenditure  of 
about  twenty  thousand  dollars  per  week.  Any  line  drawn  here 
must  be  of  necessity  somewhat  arbitrary,  but  it  is  generally 
recognized  by  actuaries  that  a  pay-roll  exposure  representing 
twenty-five  hundred  employees,  or  twenty  thousand  dollars 
per  week  is  sufficiently  large  to  yield  a  proper  insurance  dis- 
tribution. In  other  words,  any  individual  employer  or  any 
number  of  employers  in  the  same  trade,  having  a  pay-roll 
exposure  of  this  size,  constitutes  what  may  be  termed  a  real 
insurance  unit  This  is  recc^Jzed  by  the  provisions  of  the 
Insarance  Law  governing  the  formation  of  mutual  com- 
panies which  lays  down  as  one  of  the  conditions  for  the  forma- 
tion of  auch  a  company,  a  pay-roll  of  at  least  twenty-five  hun- 
dred employees.  I  submit  that  this  interpretation  of  the  word 
'  group '  as  meaning  an  insurance  unit  composed  of  either  a 
number  of  employments  or  employers,  or  consisting  of  a 
single  employment  or  employer  with  a  sufficient  pay-roll  ex- 
posure to  afford  a  satisfactory  insurance  distribution,  is  a 
reasonable  and  proper  one,  especially  in  view  of  the  absence 
of  any  definition  of  this  term  in  the  act,  and  the  precedent 
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established  by  the  (^cial  iuterpretatioa  placed  upon  the  word 
'  group '  as  UBed  iu  a  similar  provision  of  the  Massachusetts 
Act" 

The  Statute 

The  following  are  the  provisions  of  the  statute  (Workmen's 
Compensation  Law)  which  bear  upon  the  subject  of  grouping: 
"  Section  2. 

"  Compensation     *     *     *     ahall  be  payable  for  injuries 

*  *  *  incurred  by  employees  engaged  in  the  following 
hazardous  employments: 

Group  1.  The  operation,  including  construction  and  re- 
puir  of  railways  operated  by  steam,  electric  or  other  motive 
power,  street  railways  and  incline  railway*     *     *     *." 

(This  section  then  goes  on  to  divide  the  hazardous  employ- 
ments subject  to  the  law  into  43  groups,  each  being  numbered 
consecutively.) 
Section  90. 

"  There  is  hereby  created  a  ftmd,  to  be  known  as  '  The 
State  Insurance  Fund,'  for  the  purpose  of  insuring  employers 

*  *     *.     Such  fund  shall  consist  of 

all  premiums  received  and  paid  into  the  fund." 
"  Such  fund  shall  be  applicable  to  the  payment  of  losses 
sustained 

on  account  of  insurance 

*  *     *     in  the  manner  provided  in  this  chapter." 
Section  95. 

"  Clasdficaiion  of  Risks  and  Adjustment  of  Premiums. 
Employers     *     *     •     ghall  be  divided,  for  the  purposes  of 
the  State  Fund,  into 

the  groups  set  forth  in  section  two  of  this  chapter.' 
"  Separate  accoimts  shall  be  kept    *    *     *     in  respect 
to  each  such  group 
for  convenience  in  determining 

eguitahle  rates." 
Section  95. 

"  But,  for  the  purpose  of  paying  compensaticai, 

,,ibyGooylc 


OfINIONB   of   the    ATTOBNIT-GxirSBAI.  105 

the  state  Ftmd  shall  be  deemed  one  and  vndivi»ible. 
"  The  commission  shall  have  power 

to  rearrange  any  of  the  groups  set  forih  in  section  two" 
"  by  withdrawing  any  employment  embraced  in  it  and  trans- 
ferring it  wholly  or  in  part 
to  any  other  group," 
"  and  from  anch  employments  to  set  up  '      ' 

new  groups 
at  its  discretion," 

"  The  comraiasioD  shall  determine  the  hazards  of  the 
different  classes  composing  each  group" 
"  and  fix  the  rates  of  premiums  therefor  based  upon  the 

total  pay-roll  and  number  of  employees  in  each  of  such 
classes  of  employm^it 
at  the  lowest  possible  rate  consistent  with  the  maintenance  of 
a  solvent  State  insurance  fund  and  the  creation  of  a  reasonable 
surplus  and  reserve ;" 

"  And  for  such  purpose  may  adopt  a  syat^n  of  sehedale 
rating  in  such  a  manner  as  to  take  account  of  the  peculiar 
hazard  of 

each  individual  risk." 
Section  97. 

"  Sequirement  in  classifying  employment  and  fixing  and 
adjusting  premium  rates. 

1.  The  commission  shall  keep  an  accurate  account  of  the 
money  paid  in  in  premiums 

hy   each    of    the    several   classes    of    employments    and 
industries," 
'  and  the  disbursements  on  account  of  injuries  and  deaths 
of  employees  thereof." 
"  And  also  on  account  of  the  money  received  from 
each  ijidividual  employer" 
"  and  the  amount  disbursed     *     *     *     on  account  of  *     *    * 
such  employer." 
"  2.     On    January    first,     ninteen    hundred    and    fifteen, 
*     *     *     a  readjustment  of  the  rate  shall  be  made  for 

each  of  the  several  groups  of  employments  or  industries 
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and  of  each  hazard  class  therein' 
"  which,  in  the  judgment  of  the  commission, 

shall  have  developed  an  average  loss  raiio." 
"  3.     If  any  such   accounting  show   an  aggr^ate  balance 
(denned  bj  the  commission  to  be 

safely  and  properly  divisible.") 
"  remaining  to  the  credit  of 

any  class  of  employvieni  or  industry," 
"  The  commission  may  in  its  discretion  credit 

to  each  individual  member  of  such  group    *     *     * 
such  proportion  of  such  balance  aa  the  amount  of 

his  prior  paid  pretniums 
sustains  to  the  whole  amount  of  such  premiums 

paid  by  the  group  to  which  he  belongs, 
since  the  last  readjustment  of  rates." 

Opinion 

The  Commission  seems  to  feel  that  the  establishment  of  indi- 
vidual groups  in  the  State  Insurance  Fund  is  in  the  interest  of  the 
safety  and  solvency  of  the  fund,  and  for  the  benefit  of  all  em- 
ployers and  employees  insured  in  it,  and  that  large  employers  of 
labor  are  thereby  induced  to  take  insurance  m  the  State  Insurance 
Fund  in  preference  to  carrying  their  own  risks  as  self-insurers. 
The  Commission  claims  that  it  is  of  ben^t  to  not  only  the  em- 
ployers so  grouped,  but  also  the  State  Insurance  Fund  as  a  whol^ 
and  the  other  employers  insured  in  it  since  it  increases  the  financial 
strength  and  stability  of  thfe  fund  by  enlarging  its  premium  income, 
its  loss  reserves  and  its  catastrophe  surplus,  and  reduces  the  ooBt 
of  insurance  to  every  policy  holder  by  lowering  the  proportiMi  of 
overhead,  charges  falling  upon  the  individual  employer.  It  is  said 
to  be  of  advantage,  also,  to  the  employees  of  policy  holders  placed 
in  individual  groups,  as  it  furnishes  the  strongest  possible  incen- 
tive to  improve  the  safety  equipment  of  plants. 

That  the  language  of  section  95  is  very  broad,  conferring  upon 
the  Commission  large  powers  to  combine  and  rearrange  groups, 
to  divide  and  subdivide  employments,  to  transfer  any  employment 
wholly  or  in  part,  to  any  other  group  set  forth  in  section  2,  and 
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from  fluch  employments  set  forth  in  Bection  2,  to  set  up  new  groups 
at  its  discreticm,  is  undoubted.  Moreover,  assuming  for  the  pur- 
pose of  argument,  that  the  language  of  the  statute  is  broad  enough 
to  imply  authority  for  the  Commission  to  create  such  a  plan  of 
individual  grouping,  the  question  of  its  expediency  and  adrisa- 
bility,  regarded  from  the  point  of  view  of  business  policy  and 
insurance  economics,  is  one  that  must  obviously  be  determined  by 
the  judgment  of  the  Commission.  I  am  concerned  OD\y  with  the 
legality  of  such  a  method.  If  the  Commission  holds  it  to  be  sound 
and  wise  to  set  up  individual  employers  in  separate  groups,  the 
attitude  of  the  Commission  should  be  sustained,  if  the  language 
of  the  act  may  reasonably  be  construed  as  conferring  or  implying 
authority  for  such  action. 

It  will  be  se«i  that  sections  95  and  97,  hearing  on  the  classifica- 
tion of  risks  and  the  fixing  and  adjusting  of  premium  rates  and 
the  declaring  of  dividends,  treat  employers  who  are  insured  in 
the  State  Fund  from  three  different  standpoints,  namely,  that  of 
a  "  group,"  that  of  a  "  class  "  and  that  of  an  "  individual." 

Etymologically  the  term  "  group  "  means  two  or  more  things 
having  some  relation  to  each  other.  Words  in  a  statute  most  be 
deemed  to  have  been  used  in  their  ordinarily  accepted  meaning, 
unless  the  contrary  can  be  shown  to  appear  from  the  cwtext. 
Therefore,  the  very  use  of  the  word  "  group  "  standing  alone,  would 
seem  to  indicate  an  intention  of  the  Legislature  that  there  should 
be  more  than  a  single  individual  employer  in  any  "  group,"  unless 
the  nature  of  his  business  is  such  that  he  is  the  only  one  trans- 
acting business  of  that  kind  within  the  State,  or  unless  the  peculiar 
hazard  of  his  business  is  such  as  to  make  it  susceptible  of  a  separate 
classification ;  but  in  either  event,  whether  from  the  standpoint  of 
the  nature  of  the  business,  or  the  dq^e  of  risk  of  injury,  it  would 
seem  that  the  "  group  "  idea  could  only  be  earned  out,  within  the 
ordinary  meaning  of  that  term,  by  making  the  classification  avail- 
able to  all  employers  coming  within  the  limitations  thereof.  The 
Legislature  has  exemplified  the  "  group  "  idea  in  section  2  of  the 
act  and,  in  the  alhsence  of  definition,  it  would  seem  that  nothing 
less  could  he  conveyed  by  the  use  of  the  word  "  group  "  in  section 
95  than  is  concretely  illustrated  in  section  2.  [For  example  if 
the  Commission,  for  State  Fund  purposes,  should  create  a  group  of 
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which  all  employers  of  a  certain  claas  might  become  members,  and 
only  one  of  them  should  insure  in  the  State  Fuud,  this  would  be 
a  "  group "  n-ithin  the  meaning  of  the  statute.  The  grouping 
would  consist  in  the  classification  whereby  the  door  would  be  open 
to  all  employers  of  the  same  class  having  the  same  hazard  to  ciHne 
ia  at  any  time  and  enjoy  the  same  classification  and  receive  tiie 
same  treatment.] 

This  view  is  strengthened,  rather  than  otherwise,  when  we  con- 
sider the  context.  The  statute  uses  the  word  "  class,"  as  well  as 
"  group."  Section  9.5  mentions  "  classes  composing  each  gronp  " 
and  "  such  classes  of  employment."  Evidently  classes  were 
intoided  to  be  subdivisions  of  groups.  Similar  phrasing  is  used 
in  section  97,  namely,  "  each  of  the  several  classes  of  employm^it 
or  industry,"  and  "  any  class  of  employment  or  industry ;"  while, 
what  a  "class"  is  is  pretty  clearly  indicated  by  the  use  of  the 
word  "  hazard  class  "  in  subdivision  2  of  section  97. 

Really,  then  a  "  class  "  within  the  meaning  of  this  statute  Js 
a  part  of  a  "'  group  "  and  must  be,  in  an  insurance  sense,  com- 
posed of  employments  having  the  same  hazard. 

Thdt  these  classes  are  to  bo  made  up  of  individual  employers 
having  the  same  hazard,  if  more  than  one  such  employer  esista  and 
is  insured  in  the  State  Fund,  seems  clear  from  the  language  of 
section  95,  providing  that  "  the  commission  shall  determine  the 
hazards  of  the  different  classes^ composing  each  group,"  and  from 
the  use  in  subdivision  3  of  section  97,  of  the  words  "  each  indi- 
vidual member  of  such  group."  This  snbdivisitm,  having  to  do 
with  dividends,  indicates  that  dividends  must  be  paid  by  group, 
rather  than  class,  and  that  as  a  member  of  a  group,  his  dividend  is 
limited  to  such  proportion  as  the  amount  of  his  prior  paid 
premiums  sustains  to  the  whole  amount  of  such  premiums  paid  by 
the  group  to  which  he  belongs. 

That  classes  may,  in  effect,  bo  made  up  of  individual  employers 
seems  clear  from  the  last  sentence  of  section  95,  namely,  for  the 
purpose  of  fixing  rates  of  premiums.  The  Commissifm  is  per- 
mitted to  fix  the  rates  of  premiums,  based  upon  the  total  pay-roll 
and  the  number  of  employees  in  each  of  the  classes  compoeing  each 
gronp  and  "  may  adopt  a  system  of  schedule  rating  in  such  a  man- 
ner as  to  take  account  of  the  pecnliar  hazard  of  eacli  individual 
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risk."  In  other  wortla,  the  CommisBion  is  pennitted  to  discrim- 
inate in  the  making  of  rates,  biit  the  nature  of  so  doing  ia  not 
arbitrary,  but  is  presumed  to  take  into  account  Bome  hazard,  or 
protection  against  some  hazard,  as  for  example,  the  number  and 
variety  of  employees,  as  giving  a  special  experience  for  insurance 
purposes,  and  the  amount  of  safeguard  preveatatives  of  accident, 
adopted  as  part  of  tlie  equipment  or  system  of  an  employer,  and 
which  might  justly  entitle  him  to  be  classiEed  as  a  separate  class 
or  risk,  tecause  of  his  peculiar  hazard,  and  because  he  really  rep- 
resents at  the  time  a  class  within  a  group. 

The  law  thus  seems  to  permit  the  Commission  to  create  new 
groups,  but  each  group  should  be  available  to  all  employers  coming 
within  its  limitations,  and  if  a  group  is  divided  into  classes,  each 
class  should  be  available  to  all  employers  within  the  group,  who 
come  within  its  limitationa  To  make  an  individual  a  group  or 
class  by  himself,  the  Commission  should  be  able  to  point  to  the 
peculiar  hazard  of  the  individual  risk  which  justiHee  its  separaticm 
as  such. 

If  the  Commission  can  justify  any  of  its  individual  groupings 
upon  the  above  basis,  I  can  see  no  objection  from  the  standpoint  of 
its  legality.  If,  however,  the  Commission  find  it  necessary,  upon 
the  above  basis,  to  place  any  such  individual  employer  in  a  class 
within  a  group,  the  law  seems  to  prevent  the  payment  of  a  divi- 
dend to  such  an  individual  employer  based  solely  upon  his  own 
experience  and  the  cost  of  carrying  his  own  insurance  plus  the 
amount  credited  to  the  surplus  and  reeerve  fund.  There  would 
seem  to  be  no  illegality,  however,  in  the  Commission  fixing  the 
original  premiums,  and  adjusting  later  premium  rates  to  accom- 
plish the  same  result  by  basing  the  rate  upon  the  peculiar  hazard, 
to  be  determined  in  the  first  instance  by  each  peculiar  hazard,  or 
protection  against  such  hazard,  namely,  in  accordance  with  the 
total  pay-roll,  the  number  of  employees,  safety  appliances,  system 
and  so  forth,  and  later  to  be  determined  upon  such  elements  to- 
gether with  thfi  average  loss  ratio  experienced  in  connection  with 
such  individual  risk. 

It  is  therefore  my  opinion,  that  the  only  way  in  which  a  single 
employer  in  the  State  Fund  can  be  separately  grouped  is  where 
the  natare  of  hia  business  and  the  degree  of  risk  of  injury  is  such 
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that  he,  in  fact,  represents  a  group  hy  hiineelf,  subject,  however, 
to  the  opportunity  of  other  employers  coming  within  its  limitations 
to  be  made  members  of  tJiat  group ;  and  the  only  way  in  which  a 
single  employer  in  the  State  Tund  can  secure  a  rate  different  frtun 
that  allowed  to  other  employers  in  such  fund  of  the  same  group  U 
through  a  system  of  schedule  rating,  as  provided  in  the  last  sen* 
tence  of  section  96.  But,  for  dividend  purposes,  even  an  employer 
so  rated  still  remains  in  the  group  in  which  he  is  placed  and  divi- 
dends must  be  declared  as  the  result  of  the  total  experience  of  the 
group  of  which  he  is  a  member  for  the  premium  period. 
Dated,  January  26,  1916. 

E.  E.  WOODBURY, 

A  Uomey-GeneraL 
To  State  Inhustrial  Commission,  Albany,  N.  Y. 


MiuTAKV  I^w,  if  178-180,  103, 108  —  Rbhtal  of  Abuobt  fm  Navai.  Miutia. 

Where  money  is  raised  under  section  108  of  the  Military  Law  to  make 
temporary  provision  tor  rental  of  a  new  armory  it  Hhould  be  borrowed 
by  the  county  treasurer,  paid  to  the  State  Treasurer,  appropriated  by  the 
Legislature,  and  disbursed  by  the  Treasurer  on  the  warrant  of  the  Comp- 
troller upon  the  certificate  of  the  Armory  Commission. 

Inquiry 

The  secretary  of  the  State  Board  of  Armory  Commissioners  has 
requested  an  opinion  with  regard  to  the  method  to  be  pursued  in 
procuring  funds  necessary  for  the  payment  of  rent  for  a  building 
in  the  city  of  Buffalo,  which  the  commission  desires  to  rent  for  use 
as  an  armory  for  the  naval  militia  station  in  that  city. 

Opinion 

Section  17C  of  the  Military  Law,  as  amended  by  chapter  558  of 
the  Laws  of  1913,  provides  as  follows: 

"  §  176.  Bhigade  Dibtbicts.  For  the  pfirpoee  of  con- 
structing, renting,  altering,  repairing,  enlarging,  equipping, 
furnishing  and  maintaining  armories  outside  of  the  city  of 
New  York  for  the  use  of  the  organized  militia,  the  territory 
of  the  State  outside  of  the  city  of  New  York  shall  be  divided 
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into  two  diatricta,  one  to  be  known  as  the  third  brigade  dis- 
trict and  the  other  as  the  fourth  brigade  district.     For  said 
purposes     *     *     *     the  fourth  brigade  district  shall  be  com- 
poeed  of  and  comprise  the  following  named  counties : 
*     *     *    Erie    *     *     *." 

Ssction  177  of  the  Military  Law,  as  amended  by  chapter  290  of 
the  Laws  of  1915,  provides  as  follows: 

"  §  177.  ExpENst^  OF  AitMORJES,  Eqcipheitt  ajtd 
Maintenance  a  Charge  ok  the  Counties  op  the 
Bkioade  DiBTEiGT  IK  Which  Located. —  The  expenses  of 
erecting,  altering,  repairing,  enlarging,  renting,  equipping, 
furnishing  and  maintaining  armories,  *  *  «  ahall  be  a 
charge  upon  the  counties  composing  the  brigade  district  within 
the  bounds  of  which  is  located  anj  arsenal  or  armory  occu- 
piel  by,  the  national  guard  or  naval  militia,  and  when 
apportioned  as  in  this  chapter  provided,  shall  be  levied,  col- 
lected and  paid  in  the  same  manner  as  other  county  <^argea 
are  levied,  collected  and  paid." 

Section  178  of  the  Military  Law,  as  amended  by  chapter  558  of 
the  Laws  of  1913,  provides  as  follows : 

"  §  178.  Ascertaining,  AppoaTioNiNG  and  Collecting 
Fdhdb  foh  Abmobv  P0EFO8K8. —  The  officers  required  to 
approve  the  annual  estimate  of  officers  in  charge  and  control  of 
armories  outside  of  the  city  of  New  York  shall  annually, 
during  the  month  of  September  in  each  year,  file,  with  the 
armory  commission  of  the  brigade  district  in  which  such 
armories  are  located,  a  certificate,  showing  the  amounts  re- 
quired by  the  several  armories  of  the  district  for  the  next 
fiscal  year.  The  armory  commission  shall,  during  the  month 
of  September  in  each  year,  determine  the  amount  required 
for  the  next  fiscal  year  for  the  construction,  alteration,  re- 
pair, enlargement,  renting  and  equipping  armories  within 
BKid  brigade  district.  The  amount  so  certified  to  the  com- 
mission and  the  amount  so  determined  by  it  for  the  purposes 
aforesaid  shall  be  a  charge  upon  the  several  counties  of  the 
brigade  district  and,  during  the  month  of  October  of  each 
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year,  shall  be  by  said  armory  coiniDiasioa  apportioned  among 
Buch  counties  according  to  the  abrogate  amount  of  assesa- 
ment  for  eaeli  county  within  the  brigade  district  aa  fixed  by 
the  state  board  of  equalization.  The  armory  commission 
shall,  during  the  month  of  October  in  each  year,  certify  to  the 
comptroller  of  the  state  the  amount  each  county  within  said 
brigade  district  shall  pay  and  also  the  amounts  required  for 
the  maintenance  of  each  annory  of  the  brigade  diatrict,  and 
to  what  county  treasurers  such  amounts  are  to  be  transmitted 
when  collected,  and  the  amount  to  be  retained  by  the  state 
treasurer  to  the  credit  and  subject  to  the  order  of  the  armory 
cummisaion  of  the  district.  On  or  before  the  first  day  of 
Kovember  of  each  year,  the  comptroller  shall  mail  to  the 
county  clerk  and  to  the  chairman  and  clerk  of  the  board  of 
au[>crvisors  of  each  county  a  statement  of  the  amount  each 
county  shall  pay  and  such  amount  so  certified  to  the  several 
counties  shall  be  a  portion  of  the  county  charges  of  each  of 
such  counties  and  ^hall  be  levied  and  collected  and  paid  as 
other  county  charges  are  levied,  collected  and  paid.  Such 
amounte  shall  be  paid  by  the  several  county  treasurers  into 
the  treasury  of  this  state  on  or  before  the  fifteenth  day  of 
May  following,  to  be  held  by  the  treasurer  and  disbursed  by 
him  as  follows :  On  or  before  the  first  day  of  June 
in  each  year  the  comptroller  shall  dravr  his  warrants  on  the 
state  treasury  in  favor  of  the  several  county  treasurers  of  the 
brigade  district,  for  the  anioimt  required  for  the  maintenance 
of  each  armory  of  the  brigade  district  as  certified  to  him  by 
the  armory  commissioii  and  the  amounts  required  shall  be 
transmitted  to  the  several  county  treasurers  designated  by  the 
armory  commission  to  receive  the  same,  which  amounts  shall 
be  expended  for  the  maintenance  of  the  several  armories  as 
provided  for  in  this  chapter.  The  amount  raised  for  the 
construction,  alteration,  repair,  enlargement,  renting  and 
equipping  armories  within  each  district  shall  be  paid  upon 
the  warrant  of  the  comptroller,  upon  the  certificate  of  the 
armory  commission  for  the  purposes  hereinabove  specified. 
The  armory  commission  in  preparing  its  certificate  to  be  pre- 
seutod  to  the  comptroller  shall  deduct  from  l^e  amount  re- 
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quired  by  the  estiniatc  of  the  officer  in  charge  and  control 
of  any  aniiory,  aa  approved,  aueh  balance  as  the  treasurer  of 
the  county  where  such  armory  is  located  may  have  certified 
to  be  in  his  hands  to  the  credit  of  such  amiory  maintenance 
fund  remaining  from  the  appropriation  of  the  preceding  fiscal 
year.  The  fiscal  year,  for  the  pnrpoaea  of  this  chapter,  shall 
bc^n  on  the  first  day  of  July  and  end  on  the  thirtieth  day 
of  June  of  the  succeeding  year." 

Section  179  o£  the  Military  Law,  as  amended  by  chapter  558  of 
the  Laws  of  1913,  provides  as  follows: 

"  §  179.  AjsMOEY  Commission  to  Fubnish  Abmosies. 
Whenever  it  shall  appear  by  the  certificate  of  the  command- 
ing officer  of  the  national  guard  or  of  the  naval  militia  that 
an  organization  of  his  command  has  at  least  the  minimum 
number  of  enlisted  men  established  by  law  who  legally  can 
be  required  to  perform  the  duties  prescribed  thereby,  the 
armory  commission  of  the  brigade  district  in  which  such  or- 
ganization is  located,  shall  *  *  *  in  case  of  the  naval 
militia  upon  the  demand  of  the  commanding  officer  of  the 
organization  thereof,  approved  by  the  commanding  officer  of 
the  battalion  to  which  it  belongs  or  is  attached  and  of  the 
commanding  officer  of  the  naval  militia,  or  if  such  oi^aniza- 
tioii  is  not  part  of  a  battalion  upon  the  approval  of  the  com- 
manding officer  of  the  naval  militia  alone,  erect  or  rent  and 
equip  within  the  boundaries  of  such  brigade  district,  for  the 
use  of  euch  oi^nization,  a  suitable  and  convenient  armory, 
drill  room  and  place  of  deposit  for  the  safe  keeping  of  the 
arms,  equipment,  aoeoutreraents,  uniforms  and  military  prop- 
erty furnished  un«ier  the  provisions  of  this  chapter.  The  size, 
suitability  and  craivenience  of  such  armory,  drill  room,  place 
of  deposit  and  the  suitability  and  convenience  of  the  equip- 
ment shall  be  detemiine<l  *  *  *  in  the  case  of  the  naval 
militia  by  the  commanding  officer  thereof." 

Section  ISO  of  the  Military  Law,  as  amended  by  chapter  162 
of  the  Laws  of  1914,  provides  as  follows: 
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"  §  180.  Armories  atjd  Headquarters:  How  Pbo- 
viDED  yoR  OR  CoNSTBUCTED.  Whenever  the  armory  cmnmis- 
sion  shall  deem  it  expedient  that  an  armory  be  provided  for 
the  use  of  one  or  more  organizations  of  the  national  guard  or 
naval  militia  •  *  *  the  armory  commissiwi  of  the 
brigade  district  in  which  Buch  organization  or  organizations 
or  headquarters  is  located  shall,  exc^t  when  such  accommo- 
dation is  provided  in  a  state  arsenal,  erect  or  reni  and  equip 
in  such  brigade  district  a  suitable  and  convenient  armory 
«     «     » )* 

Section  193  of  the  Military  Law,  as  amended  by  diapter  290  of 
the  Laws  of  1915,  provides  aa  follows; 

"  §  193.  Annual  Ebtimatb  fob  Maiktj^nance.  The 
officer  in  charge  and  control  of  an  armory  out»de  of  the  city 
of  New  York  shall,  on  or  before  the  first  day  of  September 
in  each  year,  prepare  and  submit  for  approval  *  *  *  in 
case  of  an  organization  of  the  naval  militia,  to  the  command- 
ing ofScer  of  the  naval  militia,  an  itemized  estimate  in  quad- 
niplicate,  of  the  necessary  expenditures  to  be  made  for  labor 
and  the  utensils,  materials,  means  and  supplies  necessary  and 
required  for  the  next  fiscal  year  for  the  cleaning,  care,  proper 
keeping,  maintenance  and  preservation  of  the  armory  or  por- 
tion thereof  used  or  occupied  by  the,  organization  therein 
quartered,  the  repairing  of  the  lavatories,  bath,  wash  and 
water  closets,  and  the  apparatus  and  fixtures  for  beating, 
lighting  and  ventilating  said  armory,  and  the  heating,  light- 
ing, water  supply  and  telephone  service  in  and  for  said 
armory  and  the  utensils,  means,  materials  and  supplies  neces- 
sary and  required  for  the  care,  proper  keeping,  maintenance, 
repair  and  preservation  of  the  arms,  uniforms,  hameBs, 
wagons,  equipments,  books,  papers,  records  and  furniture  used 
and  kept  by  such  organization  in  said  armory  and  the  camp 
stools,  chairs,  desks,  cases,  and  the  tools,  appliances,  facilities 
and  furnishings  necessary  for  and  required  in  such  armory. 
The  expenses  above  enumerated  shall  be  deemed  the  cost  of 
maintenance  within  the  provisions  of  this  chapter.  Upon  the 
approval  of  such  estimate,  it  shall  be  filed  as  follows:     One 
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copy  with  the  adjutant  general  of  the  state;  one  with  die 
officer  approving  the  same;  one  with  the  armory  commisBion 
and  one  at  the  annory.  *  *  *  The  county  treasurer  of 
such  county  shall,  on  the  first  day  of  September  in  eadi  year, 
file  with  the  armory  commission  a  report  in  detail  showing 
the  amounts  paid  or  contracted  to  be  paid  during  the  preced- 
ing fiscul  year  for  or  on  account  of  each  armory  located  in  said 
c<!unty  and  apeeifyiug  the  balance  remaining  in  his  hands  of 
the  moneys  appropriate<l  for  said  fiscal  year,  including  the 
acqiinulated  interest  thereon  which  will  not  be  required  to 
meet  outstanding  obligations  contracted  during  said  fiscal 
year." 

Section  lt)8  of  the  Military  Law,  as  amended  by  chapter  163  of 
the  Laws  of  1914,  provides  as  follows: 

"  §  198.  Tempohaey  Provision  fob  a  New  Abkoby  or 
^Vdditional  Kmfloyees.  Tn  case  additional  armories  are 
established  or  additional  employees  employed,  pursuant  to  the 
provisions  of  this  chapter,  for  the  expense  of  which  no  moneys 
have  been  collected  for  the  fiscal  year  in  which  said  armory 
was  establii-hed  or  said  employees  employed,  the  officer  in 
charge  and  control  of  said  armory  shall  prepare  and  submit 
an  estimate  of  cost  of  maintenance  or  of  such  additional  labor 
a^  provided  in  section  one  hundred  and  ninety-three  of  this 
chapter,  for  the  remainder  of  said  fiscal  year,  and  the  annory 
con  I  mission  shall,  if  necessary  determine  the  amount  required 
as  directed  in  section  one  hundred  and  seventy-eight  of  this 
chapter.  The  coimty  treagurer  of  the  county  in  the  bounds 
of  which  such  armory  is  established  or  employees  employed 
is  hereby  authorized  and  required  to  borrow  on  the  faith  and 
credit  of  his  county  the  amount  specified  in  such  estimate 
and  the  amount  so  determined  as  aforesaid  and  to  issue  cer- 
tificates  of  indebtedness  therefor,  payable  on  or  before  the 
first  day  of  July,  following  the  next  first  day  of  September, 
with  interest  nt  a  rate  not  exceeding  six  per  centum  per  annum. 
The  amount  borrowed  by  said  county  treasurer  with  interest 
thereon  shall  be  included  by  the  armory  commission  in  its 
next  certificate  to  the  comptroller  of  the  state,  and  shall  be 
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paid  to  the  county  treasurer  aa  provided  in  sectifm  one  hun- 
dred and  seventyH3i^t  of  this  chapter." 

Sections  176  to  178  provide  for  a  scheme  for  the  distributing  of 
expenses  of  conatruetionj  equipment,  maintenance  and  rental  of 
armories,  among  the  various  counties  of  brigade  districts.  Secti<m 
170  defiQes  ''  districts."  Section  177  provides  that  expenses  shall 
be  a  charge  upon  the  counties.  Section  178  provides  for  ascertain- 
ing, apportioning  and  collecting  funds,  the  arrangements  being  that 
on  eatimHtes  made  hy  officers  in  charge,  the  armory  commission 
shall  in  September  of  each  year,  determine  the  amount  required 
for  the  fiscal  year  beginning  July  lat,  next  following.  Sections 
179  and  180  make  it  the  duty  of  the  armory  commission  to  fur- 
nish armories  under  stated  circumstances,  Secticm  193  provides 
for  an  annual  estimate  for  maintenance  to  be  made  by  the  ocaa- 
nianding  officer  and  to  be  included  in  the  determinaticm  of  the 
commission  under  section  178.  Section  198  makes  provision  for 
temporary  expenses  of  new  armories  or  additional  employes  added 
tturing  a  fiscal  year  for  which  estimates  have  already  been  made. 
The  expense  of  maintenance  and  labor  as  provided  in  section  193 
ia  determined  by  the  officer  in  charge,  and  then  provision  ia  made 
that  "  the  armory  conrniisston  shall,  if  necessary,  determine  the 
amount  required  as  directed  in  section  178  of  this  chapter."  This 
can  only  mean  that  the  armory  commission  shall  determine  the 
amount  "  required  for  *  *  *  the  constructitm,  alteration, 
rejmir,  enlargement,  renting  and  equipping  armories,"  as  that  ia 
the  only  determination  which  the  armory  commission  is  empowered 
to  make  under  section  178  referred  to. 

Section  198  provides  that  the  county  treasurer  shall  raise  the 
money  by  borrowing  it,  but  since  there  ia  no  other  direction  for 
the  disposition  of  the  money  once  raised,  it  must  follow  the  rule 
faid  down  in  section  178.  So  much  of  it  as  is  required  for  main- 
tenance should  probably  be  retained  by  the  county  treasurer  to  be 
expended  as  provided  in  section  193,  but  so  much  as  is  to  be  used 
for  rental,  etc.,  since  it  can  only  be  disbursed  by  the  state  treasurer 
on  the  warrant  of  the  comptroller  upon  the  certificate  of  the  armory 
commission  it  must  necessarily  bo  paid  into  the  state  treasury 
before  it  can  be  disbursed. 
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Ab  pointed  out  in  the  opioion  renda^  on  December  23,  1913 
(Report  of  Attorney-General,  1918,  vol  II,  p.  703),  moneja  onee 
having  been  paid  into  the  state  treasury  can  only  be  disbursed  after 
an  appropriation  has  been  made  by  the  L^ialature. 

It  follows  that  the  method  to  be  pursued  in  procuring  funds 
necessary  for  payment  of  rent  (prior  to  July  1,  1917),  for  a  build- 
ing in  the  city  of  Buffalo,  is  to  have  a  determination  by  the  armory 
commission  made  of  the  amount  required  for  rent,  as  directed  in 
section  178 ;  to  notify  the  county  treasurer ;  to  borrow  such  amount 
and  pay  same  to  the  state  treasurer;  to  have  the  appropriation 
made  by  the  Le^slature,  and  to  have  the  same  disbursed  by  the 
state  treasurer  upon  the  warrant  of  the  comptroller  upon  the  cer- 
tificate of  the  armory  commission. 

Rent  to  be  paid  after  July  1,  1917,  may  be  provided  for  in  the 
determination  of  the  armory  commission  under  section  178,  to  be 
certified  to  the  comptroller  in  October,  1916,  and  similarly  from 
year  to  year  thereafter. 

E.  E.  WOODBURY, 

Attomey-Qeneral. 

Dated,  FAniary  5th,  1916. 

To  Hon.  Franklin  W,  Wakd,  Secretary,  State  Board  of  Armory 
Commissumers. 


Highway  Law,  Section  130. 

A  contractor  is  bound  by  the  final  estimates  of  work  aa  determined  t:^ 
the  division  engineer  in  charge,  and  if  such  contractor  refuses  to  sign  a 
final  special  agreement  balancing  the  actual  qunntities  with  the  estimated 
quantities  stated  in  the  proposal,  taking  care  of  and  adjusting  all 
increases  or  decreases,  the  final  amount  found  due  to  such  contractor  can 
be  pMd  to  an  assignee  of  such  contractor  upon  the  full  completion  of  the 
work  and  final  acceptance  thereof  by  the  8tate  Highway  Commission, 
without  the  signing  and  execution  of  any  further  or  flnal  agirement 
relating  to  such  work  by  such  contractor. 

Inqviey 

In  the  event  of  a  contractor,  who  has  assigned  all  moneys  due  or 
to  become  due  to  hira  under  a  contract  for  the  construction  or 
repair  of  a  State  or  county  highway,  refuging  to  sign  a  final  agree- 
ment relating  to  the  actual  quantities  of  work,  and  balance  due 
upon  the  final  completion  and  acceptance  of  the  work  by  the  State 
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Highway  Commiseion,  can  auch  CommiBBion  pay  over  to  the  as- 
signee of  such  contractor  the  amount  found  due  upon  the  final 
completion  thereof  without  the  signing  and  execution  by  such  eon- 
tractor  of  a  final  statement  and  agreement  relating  to  such  work 
and  contract 

Opinion 

It  appears  that  it  has  been  the  practice  of  the  Highway  Depart- 
ment upon  the  completion  of  contracts  for  the  construction  or  re- 
pair of  a  State  or  county  highway  to  have  the  Division  Engineer 
make  careful  and  accurate  measurements  of  the  amount  of  worfc 
which  has  been  performed,  and  upon  such  measurements  a  final 
statement  and  agreement  is  made  balancing  the  actual  quantities 
with  the  approximate  quantities  stated  in  the  original  proposal, 
taking  care  of  increases  and  decreases  and  stating  the  accurate  bal- 
ance due  the  contractor  or  his  assignee.  This  final  contract  is 
.  signed  by  the  parties  and  forms  the  basis  for  the  final  payment  and 
settlement  of  the  job.  A  contract  has  been  recently  cwnpleted  and 
the  Division  Engineer  has  made  his  final  measurements  and  pre- 
pared a  final  special  agreement  covering  all  increases  and  decreases, 
but  the  contractor  refuses  to  sign  the  same.  The  contractor  has 
made  an  assignment  of  all  moneys  falling  due  under  the  contract, 
and  there  are  also  li«is  on  file  against  such  moneys  so  that  none 
of  it  is  payable  to  the  contractor.  The  contractor  now  refuses  to 
sign  the  final  special  agreement  unless  he  receives  compensation 
for  doing  so,  and  evidently  believes  that  unless  he  signs  such  special 
agreement  that  neither  the  assignee  of  any  Henor  will  be  able  to 
obtain  such  final  payment  or  any  part  thereof. 

This  final  agreement  has  been  considered  as  quite  desirable  by 
the  Highway  Department  as  it  fixes  the  price  for  new  work,  adjusts 
all  increases  and  decreapcs,  states  the  balance  due  upon  the  con- 
tract and  makes  a  written  record,  remaining  on  file  in  the  ofiice, 
which  can  be  used  upon  the  adjustment  of  matters  with  any  county, 
town,  city  or  village  in  all  cases  were  any  of  such  niunici])al  cor- 
porations contribute  towards  the  cost  of  the  work. 

There  is  no  direct  provision  of  the  statute  which  requires  the 
execution  of  any  final  contract  cither  upon  the  part  of  the  Highway 
Commission  or  the  contractor.    Subdivision  9  of  section  130  of  the 
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Highway  Law,  relates  to  supplemental  contracts  for  contingencies 
whicli  may  arise  during  the  proaeciition  of  the  work,  and  cannot  be 
beld  to  apply  to  a  final  contract  of  the  cliaracter  specified  in  the 
letter  of  inquiry,  but  aubdiTipion  6  of  such  last  mentioned  sections 
gives  the  State  Commission  the  power  to  prescribe  the  form  of  the 
contract  and  authorizes  them  to  include  therein  audi  matters  as 
they  may  deem  advantageous  to  the  State,  and  pursuant  to  such 
authority  the  Commission,  in  addition  to  the  plans  and  specifica- 
tions which  are  made  and  issued  relating  to  each  road,  has  printed 
and  issued  with  such  specification,  "  Information  for  bidders,"  and 
among  such  items  of  information  is  found  the  following: 

"  Upon  the  completion  of  the  required  work  as  shown  in 
the  plans  and  specifications,  should  the  final  estimate  of  quan- 
tities show  either  increase  or  a  decrease  from  the  approxi- 
mate estimate  of  quantities,  then  such  variations  will  be  com-  , 
puted  at  the  unit  prices  bid  and  a  supplemental  agreement 
will  be  made  respectively  adding  or  deducting  this  amount 
from  the  gross  sum  bid." 

There  is  also  printed  with  such  "  Information  for  bidders,"  the 
following  paragraph: 

"  Payment  of  all  estimates,  including  the  final,  will  be 
made  only  for  actual  quantities  of  work  performed  and 
materials  in  place  ae  determined  by  the  measurements  of  the 
engineer,  and  this  determination  as  to  the  quantities  involved 
in  any  contract  shall  be  accepted  as  final,  coticlusive  and  "bind- 
ing upon  (he  coniracioT." 

Both  of  these  two  provisions  were  printed  and  annexed  to  every 
copy  of  the  specifications,  and  gave  the  contractor  full  notice,  not 
only  that  he  could  be  called  upon  to  enter  into  a  supplemental  con- 
tract on  the  final  completion  of  the  work  if  the  final  estimates 
should  show  either  increase  or  decrease  from  the  approximate 
estimates,  but  that  the  measurements  and  determinations  of  the 
Division  Engineer  as  to  quantities  should  he  accepted  as  final  and 
conclusive  by  him,  and  without  entering  upon  a  discussion  as  to 
whether  an  action  for  specific  performance  would  lie  against  him 
upon  his  refusal  to  enter  into  a  final  agreement,  it  appears  that 
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he  has  taken  the  contract  with  notice  that  the  measurements  and 
determination  of  the  engineer  would  be  binding  upon  hiiii,  and 
he  is  concluded  thereby. 

There  being  no  statute  requiring  the  execution  of  such  a  final 
contract,  it  simply  being  a  rule  or  practice  of  the  Highway  Depart- 
ment and  the  contractor  refusing  to  enter  into  such  an  agre^uent, 
the  department  would  certainly  have  the  right  to  waive  its  own 
rule  which  the  contractor  refuses  to  comply  with  and  to  pay  the 
final  amount  to  the  assignee  or  lienors  according  to  their  respective 
rights,  provided  there  is  no  contest  between  such  assignee  and 
lienors,  but  great  care  should  be  exercised  by  the  department  in 
G\h  payment  of  any  amount  or  amounts  to  the  assignee  or  lienors, 
as  I  do  not  think  it  is  authorized  to  determine  or  adjudicate  upon 
conflicting  claims  between  such  parties  if  there  exists  a  difference 
between  them. 

I  do,  therefore,  advise  you  that  you  can  safely  pay  over  the 
balance  of  the  money  payable  iipon  this  contract  to  the  aa'iignee, 
unless  conflicting  claims  are  made  to  it,  notwithstanding  the  fact 
that  the  contractor  refuses  to  enter  into  or  sign  a  special  agree- 
ment covering  the  changes  made  in  the  contract,  but  a  full  record 
should  be  kept,  comprising  all  changes  made,  showing  acceptance 
of  the  work,  balance  due,  and  the  fact  that  the  contractor  refused 
to  enter  into  a  final  agreement  in  regard  to  such  changes,  estimates, 
measurements,  etc. 

Dated,  Febniary  8,  1916. 

E.  E.  WOODBURY, 

A I  tomey-  OeneraX. 
To  Hon,  Edwin  Di)FFet,  Commissioner  of  Highways,  Albany, 
N.Y. 


All  funds  obtained  t)iroUf[h  the  priM^eds  of  aalea,  from  fines  and  penalties 
and  arising  from  unexpended  balancpx  and  accrued  internet  on  the  miti- 
tary  fund  sliould  be  paid  over  to  tbe  State  Treasurer. 

Inquiby 

From   the   Adjutant-General:      An   opinion   is   desired    as   to 
whether  under  the  provisions  of  chapter  216,  Laws  of  1915,  funds 
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derived  irom  following  sources:  (a)  proceeds  of  sale  of  military 
and  naval  property  found  to  be  unsuitable  for  use;  (b)  fines,  and 
pcnaltieB  collected  from  delinquent  commissioned  officers ;  (c)  un- 
expended balances  to  the  credit  of  disbanded  organizatims;  and 
(d)  accrued  interest  on  the  military  fund,  should  be  d^iosited  in 
the  State  treasury,  notwithstanding  the  fact  that  the  Military 
Law  (sections  16,  142,  225  and  226),  contemplates  other  dis- 
position. 

Opinigh 

A  queetion  similar  to  that  presented  here  was  passed  upon  by 
my  predecessor,  Attomey-^neral  CVMalley,  in  an  opinion  printed 
in  the  report  for  1910,  at  page  599.  There  he  came  to  the  con- 
clusion that  the  simple  amendment  to  section  37  of  the  State 
Finance  Law  did  not  result  in  its  becoming  applicable  to  the  mili- 
tary department,  especially  where  the  particular  provisions  of  the 
Military  Law  referred  to  in  the  above  inquiry  were  enacted  some 
time  after  the  original  passage  of  section  37  of  the  State  Finance 
Law.  However,  the  legislative  intent  must  in  all  cases  be  our 
fundamental  guide  in  determining  the  scope  of  statutes,  and  al- 
though I  do  not  disagree  with  the  conclusion  reached  by  Mr. 
O'Mallcy  in  the  particular  case  before  him,  still,  I  am  forced  to 
conclude  at  this  time  that  the  Legislature  by  its  amendment  to 
section  37  of  the  State  Finance  Law  last  year  expressed  an  inten- 
tion having  a  far  more  sweeping  effect  than  by  its  amendment  of 
the  same  statute  upon  which  my  predecessor  passed.  Section  37 
of  the  State  Finance  Law  now  provides  (the  underscored  words 
constituting  the  amendment  of  1915)  : 

'■  Sectiou  37.  Payments  to  state  treasurer.  After  this  secti(m 
as  amended  takes  effect  every  state  officer,  employee,  board, 
department  or  commission  receiving  money  for  or  on  behalf 
of  the  state  from  fees,  penalties,  costs,  fines,  sales  of  property 
or  otherwise,  shall  on  the  fifth  day  of  each  month  pay  to  the 
state  treasurer  all  such  money  received  during  the  preceding 
month  and  on  the  same  day  file  a  detailed,  verified  statement 
of  such  receipts  with  the  comptroller,  who  shall  keep  an  ac- 
count thereof  in  his  office.  This  section  shall  not  apply  to 
the  manufacturing  fund  of  the  state  prisons  known  as  the 
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capital  fund,  nor  to  the  receipts  of  the  manufacturing;  de- 
partments of  the  state  ho^itals  for  the  insane,  nor  to  the 
convict  deposit  and  miacellaneoua  earning  fund  of  the  state 
prisons.  This  section,  as  amended,  shall  be  deemed  to  super- 
sede  any  other  provisions  of  this  chapter  or  of  any  other  gen- 
eral or  special  law  inconsistent  therewith." 

In  the  case  previously  considered  hj  Mr.  O'Malley,  the  Attorney- 
General  based  his  conclusion  aa  the  following  considerations:  (a) 
that  the  amendment  of  the  State  Finance  Law  following  the 
amendment  of  the  Military  Law  simply  dropped  out  certain  ex- 
ceptions applicable  to  the  health  officer  of  the  port  of  New  York 
and  that  the  mere  omission  of  these  exceptioins  would  not  make  the 
general  provisions  of  the  statute  applicable  to  the  militaiy  depart- 
ment, especially  where  the  Military  Law  by  its  amend  men  ta 
specifically  excepted  the  military  department  from  the  restrictions 
of  the  State  Finance  Law;  (b)  that  section  248  of  the  Military 
Law  at  that  time  provided  that  any  amendments  to  that  statute 
would  he  inoperative  unless  it  "  explicitly  refers  to"  the  Military 
Law ;  (c)  that  the  military  department  was  unique  in  that  it  was 
not  a  civil  department  of  the  State  government. 

However  valid  the  reasons  there  set  forth  may  have  been  at  that 
time,  I  believe  they  have  no  application  to  the  present  case.  A 
mere  reading  of  the  statute  would  clearly  indicate  that  not  only 
were  exceptions  previously  existing  droppe<l  out,  hut  that  the  pro- 
hibitory phrases  were  redrawn  so  as  to  be  all  inclusive.  At  the 
time  the  amendment  of  1915  was  proposed  it  waa  said  upon  the 
floor  of  the  assembly  that  one  of  the  purposes  of  the  bill  was  to 
obtain  knowledge  aa  to  the  extent  of  different  funds  in  the  dfepart- 
ments  of  the  State  government  which  were  being  received  and  dis- 
bursed by  administrative  officers  without  any  exact  knowledge  on  the 
part  of  the  fiscal  officers  of  the  State.  For  that  reason  it  was  made 
all  inclusive,  incorporating  only  a  few  exceptions  named  in  the 
act,  to  the  end  that  the  desired  information  might  be  obtained. 
The  provision  of  section  243  of  the  Military  Law  still  exists  for- 
bidding amendment  except  by  specific  reference  to  the  act,  and 
remains  in  the  statute.  It  did  have  its  value  in  connection  with 
the  particular  case  considered  by  Mr.  O'Malley,    But  in  the  amend- 

Digilized  by  Google 


OpinioHS  or  thb  Ateobnet-Qkitbbai.  123 

ment  now  considered  the  legislative  intent  is  bo  plain  that  we  must 
apply  the  prosumption  against  iTTepealable  laws  which  has  be^i 
phrased  aa  "  acts  of  parliament  den^tory  from  the  power  of  sub- 
sequent parliaments  bind  not "  (see  Statutes,  Dec  Digest,  sec. 
14!) ;  Century  Dig.,  sec.  218). 

The  a'^scrtion  that  the  military  department  is  not  a  civil  de- 
partment of  the  State  ia  also  worthy  of  consideration,  but  in  view 
of  the  history  of  the  legislation  I  must  conclude  that  the  reason 
previously  given  was  argumentative  only,  and  does  not  go  to  the 
real  merits  of  the  present  situation. 

Dated,  February  8th,  1916. 

E.  E.  WOODBURY, 

A  ttomey-General. 

To  Hon.  Lkwis  E.  Stotjcsbury,  AdjiUani-General,  Albany,  N.  Y. 


Memobanuum  Opinion  or  ATTOBKcy-GENEttAL  on  Application  op  thb  Cmr 
OF  New  York  fob  TjEavb  to  Tebt  thb  CbKSTmjTioHALrrT  of  Chafieb 
208,  Laws  op  1912,  Relating  to  Hiouwaz  Iupbovkuents. 

The  City  of  New  York,  through  its  Mayor,  ComptroUer  and 
Corporation  Counsel,  has  made  application  to  the  Attorney-Gen- 
eral for  permission  to  commence  an  action  to  teat  the  constitu- 
tionality of  the  Referendum  Act  (chapter  298,  Laws  of  1912), 
relating  to  highway  improvements,  and  to  compel,  what  these 
officials  are  pjeased  to  term,  an  equitable  apportionment  of  moneys 
raised  by  bond  issues  for  the  improvement  of  highways  under  that 
act  among  the  counties  of  the  State,  mcluding  the  cotaUiea  com- 
posing the  city  of  Qreater  New  York.  In  other  words,  to  compel 
such  an  apportionment  as  would  give  to  the  counties  within  the 
boundaries  of  the  City  of  New  York  a  portion  of  these  hi^way 
moneys. 

The  application  was  made  informally  at  a  conference  had  by 
these  officials  with  the  Attorney-General  in  the  City  of  New  York 
on  January  27,  1916. 

The  contention  of  the  city  is  based  upon  the  provisions  of  sec- 
tion 12,  article  VII  of  the  Constitution,  added  in  the  year  1905, 
and  which  became  effective  January  1,  1906,  and  particularly 
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upon  the  language  of  that  Bection  underscored  in  the  following 
quotation,  which  reads  as  follows : 

"  IifFRovEMENT  OP  HIGHWAYS.  Section  12. .  A  debt  or 
debts  of  the  State  may  be  authorized  by  law  for  the  improve- 
ment of  highways.  Such  highways  shall  be  determined  under 
general  laws,  which  shall  also  provide  for  the  equitable  ap- 
poriwnment  thereof  among  the  counties.  The  aggregate  of 
the  d^ts  authorized  by  this  section  shall  not  at  any  one  time 
exceed  the  sum  of  $50,000,000.  »  *  •  I^one  of  the  pro- 
visions of  the  fourth  section  of  this  article  shall  apply  to 
debts  for  the  improvement  of  highways  hereby  authorized." 


Pursuant  to  various  acts  of  the  Legislature  the  aggregate  amount 
of  $50,000,000  of  bonds  authorized  by-  this  provision  of  the  Con- 
stitution have  been  issued  and  sold  and  substantially  the  entire 
amount  expended  in  the  improvement  of  hi^ways,  but  no  part 
thereof  has  been  apportioned  to  or  expended  in  the  improvement 
of  highways  within  the  counties  comprising  the  city  of  Now  York. 
While  the  officials  of  the  city  complain  of  this  apportionment  and 
iise  of  this  first  $50,000,000,  the  application  made  to  the  Attom^- 
Genoral  relates  to  the  maintenance  of  an  action  to  secure  an  appor^ 
tionment  of  the  second  $50,000,000  in  such  manner  as  to  give  to 
those  counties  in  the  city  of  New  York  what  the  city  officials 
regard  as  an  equitable  proportion  thereof. 

We  may  therefore  dismiss  from  present  consideration  the  appor- 
tionment and  expenditure  of  the  first  $50,000,000  and  pass  to  tihe 
question  of  the  second  $50,000,000  and  its  application  to  high- 
way improvement.  This  second  $50,000,000  of  braid  issue  for 
highway  improvement  was  authorized  by  chapter  298  of  the  Laws 
of  1912,  after  approval  by  a  vote  of  the  people,  upon  submisaion 
of  the  question  for  their  approval  or  disapproval,  under  and  pur- 
suant to  section  4,  article  VTI  of  the  Constitution.  This  second 
bond  issue  was  not  and  could  not  be  authorized  or  permitted  under 
the  provisions  of  section  12  of  article  VII,  because  practically  the 
full  amount  authorized  by  that  section  had,  at  the  time  of  the  pas- 
sage of  the  referendum  act,  either  been  issued  or  obligated,  and 
further  borrowing  thereunder  was  not  permissible, 
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Under  these  circumstances  the  question  was  sulmiitted  to  the 
then  Attomey-Qeneral  for  an  opinion  as  to  -whether  or  not  a  State 
debt  can  be  created  for  the  construction  of  highways  under  sec- 
ti<Mi  4  of  article  VTI  of  the  Constitution.  In  a  carefully  consid- 
ered  opinion  Attorney-General  Carmody  held  that  such  a  debt 
could  be  created  under  that  provision  (upon  referendum  vote  of 
the  people),  notwithstanding  the  addition  of  section  12  to  article 
VII  in  1905.    In  this  connection  he  said : 

"  The  amendment  cannot,  in  my  opinion,  be  deemed  a 
limitation  of  the  power  of  the  pet^le  and  the  Le^slature  to 
appropriate  moneys  for  this  purpoae  additional  to  those  pro- 
vided for  by  the  twelfth  section,  in  case  thej  should  bo  desire, 
and  should  proceed  under  the  conditions  prescribed  by  the 
fourth  section.  The  effect  of  adding  section  12  was  merely 
to  permit  the  creation  of  State  debts  for  such  purposes  to  the 
amount  of  fifty  millions  of  dollars  without  referring  the  same 
to  the  people  for  their  approval.  It  cannot  in  any  sense  be 
deeoued  a  limitation  upon  the  power  of  the  people  to  vote 
additional  obligations  should  they  bo  desire  under  the  con- 
ditions and  limitations  prescribed  by  article  VII,  section  4. 
"  The  enactment  of  section  12  does  not  prohibit  the  sub- 
mission of  such  a  question  to  the  people,  or  interfere  with 
their  effective  approval  thereof  subject  to  the  various  con- 
ditions set  fort^  in  section  4  of  that  article." 
(Report  of  Attorney-General,  1912,  vol.  II,  pp.  78-80.) 

In  this  opinion  I  fully  concur.  The  provisions  of  section  12 
cannot  be  held  to  be  restrictive  or  limit  the  power  of  the  Legisla- 
tare,  with  the  approval  of  the  people,  to  raise  moneys  for  such  pur- 
poae under  the  provisions  of  section  4  of  article  VII  of  the  Con- 
stitution. Of  course,  the  provisions  of  the  latter  section  must  be 
complied  with  in  ordo*  to  effectuate  the  purpose,  and  an  examina- 
tion of  what  was  done  convinces  me  that  there  was  such  compli- 
ance in  respect  of  the  second  fifty  millions  of  dollars  of  authorized 
bond  issue. 

It  is  contended,  however,  notwithstanding  the  fact  that  this 
second  tmnd  issue  was  authorized  by  virtue  and  under  the  pro- 
Tiflions  of  section  4  after  an  affirmative  referendum  vote  of  the 
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people,  that  the  provieions  of  section  12  restrict  and  control  the 
diBposition  of  the  moneys  raised  by  Buch  bond  issue  and  require 
that  the  highways  to  be  improved  thereunder  shall  be  upon  a  basia 
of  "  equitable  apportionment  thereof  among  the  counties,"  as  re- 
quired by  that  section,  including  the  counties  comprised  wUhin  the 
City  of  New  York.  This  contention  is  made  notwithstanding  the  . 
express  limitations  contained  in  section  4  of  the  Referendum  Act, 
which  restricts  the  apportionment  of  these  moneys,  among  counties 
contmning  towns.  The  counties  within  the  City  of  New  York 
contain  no  towns,  and  hence  by  the  express  language  of  the  Refer- 
endum A!ct  are  excluded  from  participating  in  the  apportionment 
of  these  moneys. 

The  concrete  question  then  ia:  Do  the  provisions  of  section  12 
of  article  VII  of  the  Constitution  control  in  respect  of  the  appor- 
tioqment  of  the  moneys  rnisod  imder  this  second  bond  iasuo,  so  a& 
to  require  a  portion  of  these  moneys  to  be  apportioned  to  highway 
improvements  in  the  five  counties  comprised  in  tho  City  of  New 
York,  as  against  the  provisions  of  the  Referendum  Act,  authoriz- 
ing such  issue,  and  adopted  pursuant  to  section  4  of  said  article, 
which  expressly  excludes  these  five  counties  in  that  city  from  pai> 
tioipating  in  such  apportionment? 

We  can  best  arrive  at  a  proper  solution  of  this  questi(Hi  by 
approaching  and  considering  it  from  two  viewpoints : 

First,  the  validity  and  effect  of  the  Referendum  Act  authorizing 
this  bond  issue,  and  second,  whether  the  Referendum  Act  is  viola- 
five  of  or  in  conflict  with  the  provisions  of  section  12  of  the  same 
article. 

Considering  the  question  from  the  first  viewpoint,  it  may  be 
stated,  without  elaboration,  that  the  provisions  and  conditions  of 
section  4  of  article  VII  of  the  Constitution  in  the  passage  and  sub- 
mission of  this  Referendum  Act  (chapter  298,  Laws  of  1912), 
were  complied  with,  and  that  it  became  effective  (unless  held  to 
be  unoonstitutional  as  being  violative  of  section  12,  article  VII  of 
the  Constitution),  upon  its  approval  by  an  affirmative  vote  of  the 
people  in  1912. 
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Section  3  of  the  act  provides : 

"  §  3.  Moneys  Divided  Between  State  and  Coontt 
HtOHWAYB.  The  8um  of  tweoty  milliaD  dollars  of  the  moneys 
hereby  authorized  to  be  raised  shall  be  used  solely  for  the  con- 
struction and  improvement  of  State  highways  aa  defined  by 
section  three  of  the  Highway  Law,  and  the  sum  of  thirty 
millioB  dollars  of  the  aforesaid  moneys  shall  be  used  solely  for 
the  construction  and  improvement  of  county  highways  aa  de- 
fined by  section  three  of  the  Highway  Law," 

And  section  4  provides  in  part : 

"  §  4.  Apportionment  of  Moneys.  The  State  Com- 
mission of  Highways  is  hereby  directed,  immediately  after 
this  law  shall  take  effect,  to  equitably  apportion  among  the 
counties  containing  towns  the  total  amount  of  money  h*reby 
authorized,  etc" 

Then  follow  specific  provisions  for  the  manner  of  apptaiion- 
ment 

In  this  connection,  and  as  bearing  upon  the  ease  in  general,  it 
is  proper  to  note  that  when  this  act,  containing  this  specific  pro- 
vision which  eliminates  the  counties  in  New  York  City  from  pai^ 
ticipation  in  the  apportionment  of  moneys,  passed  the  Senate  oa 
March  26th,  1912,  it  received  the  affirmative  vote  of  forty  sena- 
tors, and  only  one  vote  was  cast  in  the  negative,  and  that  one  by  a 
senator  outside  of  New  York  City.  And  when  it  passed  the  As- 
sembly, on  March  28th,  1912,  it  was  approved  by  ed^ty-two 
affirmative  votes  against  twenty-nine  votes  cast  in  the  ne^iativf, 
thirty-three  of  the  affirmative  votes  and  fifteen  of  the  negative 
votes  being  cast  by  members  from  the  City  of  New  York. 

The  vote  of  the  people  gave  an  affirmative  majority  of  358,283 
in  favor  of  the  act,  and  76,234  of  this  majority  was  given  by  the 
electors  in  the  counties  within  the  City  of  New  York,  each  county 
giving  an  affirmative  majority. 

We  have  in  this  State  three  recognized  sources  and  classes  of 
law:  (1)  the  Constitution;  (2)  referendum  laws,  authorizing  the 
creation  of  debts,  enacted  by  the  Legislature  and  approved  by  the 
people  porsoant  to  section  4  of  article  YII  of  the  CrastituticMi, 
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and  regulating  the  uae  and  expenditure  of  moneys  for  wMeli  the 
debt  wae  created,  and  (3)  legislative  enactments. 

The  Constitution  ranks  highest  in  our  system  of  laws,  and 
unless  violative  of  some  provision  of  the  Federal  Constitution,  is 
supreme  and  unimpeachable. 

Both  referejidum  laws  enacted  pursuant  to  section  4  of  article 
VII  of  the  Constitution  and  legislative  enactments,  are  subservient 
to  the  Constitution  and  neither  can  be  permitted  to  contravene  or 
violate  its  provisions.  Referendum  laws  enacted  pursuant  to  this 
prpviaion  of  the  Constitution  rank  next  in  importance  to  the  Con- 
stitution and  cannot  be  changed  or  modified  in  respect  of  basic  re- 
qidremeTiis  by  legislative  enactments,  save  in  the  limited  particu- 
lars allowed  by  the  provisions  of  that  section,  without  a  re-submis- 
aion  to  the  referendum  vote  of  the  people  the  some  as  the  original 
law^  Legislative  enactments  when  not  in  violation  of  any  consti- 
tutional provision,  or  of  vested  rights,  may  be  repealed  or  amended 
at  the  will  of  the  Legislature,  with  the  approval  of  the  Governor. 

We  have  already  alluded  generally  to  the  fact  that  the  proviaiona 
and  conditicms  of  section  4,  article  VII,  in  the  passage  and  sub- 
mission of  the  Referendum  Act,  were  complied  with.  One  of  these 
provisions,  which  is  a  basic  requirement  of  every  referendum  act 
presented  for  adoption  under  this  section,  is  that  the  act  which 
provides  for  the  creation  of  the  debt  must  authorize  its  creation 
and  that  "  it  must  be  for  some  single  work  or  object,  to  be  dis- 
tinctly specified  therein." 

The  Referendum  Act  in  question  did  authorize  the  creation  of 
the  debt  — this  second  fifty  millions  of  dollars  —  and  did  dis- 
tinctly specify  in  the  act  that  it  was  for  a  single  work  or  object, 
viz.;  "  the  constructing  and  improving  of  the  State  and  countj 
highways  as  defined  in  the  Highway  Law,"  and  then  proceeded  to 
distinctly  specify  the  highways  to  be  improved  and  provided  that 
this  money  —  this  fifty  millions  of  dollars  —  should  be  appor- 
tioned by  the  Highway  Commission  for  the  construction  and  im- 
provement of  highways  "  among  the  counties  contemning  towns." 
Thus  we  find  the  Legislature  and  the  people  approving  this  Refer^ 
endum  Act  providing  for  the  creation  of  a  debt  for  hi^way  im- 
provements, but  limiting  the  expenditures  of  the  mcmeya  to  the 
improvement  of  highways  in  those  countiea  of  the  State  which 

Digilized  by  Google 


OpIMIOHS   op  THB  ATTOBNBT-GBirraUI,  129 

contain  townB  within  tlmr  bcnndarin  and  b^  boA  limitadoa  ex- 
cluding the  expenditure  thereof  in  the  countiea  vithin  the  City 
>)i  New  York,  because  they  oontaiu  no  towns  within  their  limits. 

ThiB  limittition  is  one  of  the  bauc  proviMOos  and  requtreme&ts 
of  the  iieferendiim  Act,  approved  and  adopted  by  tiitwL^liHlatare 
iitid  the  people,  and,  being  such,  the  LegieUtuve  Ib  without  power 
to  eliminate  or  disregard  it  w  to  direct  or  permit  the  expenditure 
of  the  monevs  in  any  other  msnner  or  for  other  purposes ;  in  other 
n'ords,  the  Legifllatui-e  is  without  power  or  authority  to  authorize 
the  apportionment  or  expenditure  of  any  of  these  moneys  for  the 
iuiprovemait  of  highwaya  iu  any  of  the  New  i'ark  City  counties 
because  of  the  liniitHtioo  excluding  them. 

Furthermore,  we  are  clearly  erf  the  opinion  that  the  Court  does 
not  possess  the  power  wliicli  the  City  of  New  York  seeks  to  have 
exercised,  throiig;h  on  action  by  the  Attorney -General,  to  compel 
the  a p port i eminent  of  these  moneys  in  such  manner  as  to  enable 
rlic  coimties  in  that  city  to  receive  any  part  thereof  or  to  compel 
tlM"  expenditure  of  any  part  of  the  same  in  the  improvement  of 
streets  therein.  Tlie  Court  has  no  power  to  eliminate  or  nt  at 
nao^t  these  words  of  limitation,  with  the  resolting  effect  of  chang- 
ing the  basis  of  apportionment  from  that  contained  in  the  Refet^ 
ctKlum  Act.  Neither  the  Court,  the  Legislature,  nor  any  other 
authority  save  the  pec^le  theioselves,  can  so  change  this  act  as  to 
I'cquiro  or  permit  the  apportionmmt,  U9e  or  expenditure  of  tbeec 
moneys  for  any  other  purpoee,  in  any  other  place,  or  in  any  differ- 
ent manner  than  that  ^eci&!ally  stated  in  the  Seferendum  Act. 

The  money  cannot  be  diverted  to  other  pnrpoeea  boeause  sec- 
ti(m  4  requires  the  debt  to  be  eontraeted  for  "  some  single  work 
or  object  to  be  distinctly  specified  therein,"  and  further  provides 
that  "  the  money  arinng  from  any  loan  or  8to<dt  creating  such  debt 
riT  liability  shall  be  applied  io  the  work  or  object  apeci/ied  in.  the 
art  aidioriang  such  debt  or  HabUiiy,  or  for  the  payment  of  such 
debt  or  liability,  and  for  t^e  payment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever." 

Furthermore,  we  have  no  right  to  assume  that  the  people  would 
iiave  voted  it  for  any  other  purpoee  than  they  did.  The  wUl  of 
the  people  as  expressed  in  the  Referendum  Act  and  by  their  affirm- 
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ative  vote  thereon,  must  control  in  the  expenditure  of  this  money, 
or  the  whole  act  in  respect  thereof  must  fall  as  unconstitutional. 

This  doctrine  essentially  goes  to  the  very  root  and  principle  of 
the  referendum  system.  We  must  spend  the  money  aa  directed  by 
the  people  in  the  Eeferendum  Act,  or  not  spend  it  at  all  if  it  is 
fonnd  violative  of  some  constitutional  proviaion. 

This  hrings  it  to  the  consideration  of  the  question  presented 
■from  the  viewpoint  of  whether  the  Referendum  Act  is  unconsti- 
tutional as  violative  of  or  in  ctmflict  with  the  provisions  of  section 
12  of  article  VII  of  that  instriiment. 

The  contention  of  the  city,  through  its  Corporation  Counsel,  is 
that  section  12  embodies  an  exclusive  method  of  creating  debts  for 
highway  improvements,  and  excludes  the  right  or  power  to  raise 
money  by  bond  issue  for  such  purpo!=e  by  Eeferendum  Act,  unde^ 
the  provisions  of  section  4  of  that  article. 

It  is  correctly  pointed  out  that  the  provisions  of  section  4  are 
general  in  terms  and  relate  to  the  creation  of  debts  generally,  and 
without  specific  or  particular  reference  to  the  improvement  of 
highways,  but  that,  prior  to  the  addition  of  section  12  of  that 
Afticle  in  1905,  debts  for  highway  improvements  were  embraced 
within  these  general  terms  and  could  have  been  created  there- 
under. 

However,  it  is  contended  that  when  the  provisions  of  section 
12  were  adopted  and  incorporated  in  the  Constitution  in  1905, 
becoming  eifective  on  January  1,  1906,  relating  particularly  and 
solely  io  the  creation  of  debts  for  the  improvement  of  highways, 
these  provisions  established  a  complete  method  and  system,  by 
which  debts  for  this  specific  purpose  could  be  created,  and  per- 
force thereof,  even  thereafter  excluded  the  right  of  creating  any 
debt  to  raise  money  for  euch  purpose  by  referendum  under  the 
provisions  of  section  4. 

The  correctness  of  this  contention,  as  a  legal  conclusion,  must 
be  tested  by  certain  well  settled  rules  of  construction. 

It  may  be  stated,  as  a  rule  of  law,  in  the  construction  of  statutes 
(applicable  as  well  to  constitutional  provisionns)  that  where  there 
exists  a  general  statute  covering  a  subject  Jn  general  terms,  -which 
includes  a  particular  case,  and  a  subsequent  enactment  makes  a 
special  rule  for  that  particular  case,  the  latter  enactment  will  be 
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deemed  to  have  been  intended,  within  the  scope  of  Us  provisions, 
as  a  stibstitute  for  and  a  repeal  pro  tanto  of  suck  general  act. 

Another  well  rec(^ized  rule  of  constniction  applicable  in  this 
case  was  laid  down  by  Chief  Judge  Rnger  in  People  vs.  Angle, 
109  N.  Y.,  at  p.  575,  as  follows: 

"  We,  however,  yield  our  fullest  sanction  to  the  doctrine 
that  an  amendment  conatitntion  '  must  be  read  as  a  whole  and 
as  if  every  part  had  been  adopted  at  the  same  time  and  as  one 
law,  and  effect  must  be  given  to  every  part  of  it,  each  clause 
explained  and  qualified  by  every  other  part.'  "  (Gilbert  El. 
E.  R.  Co.  Ts.  Anderson,  3  Abbott  X.  C.  Gu2.) 

Still  another  rule  of  construction  applicable  in  this  case  is  laid 
down  by  Judge  Vann  in  the  case  of  People  ex  rel.  W.  E.  &  C,  Co. 
vs.  Metz,  -103  X.  Y.  158,  in  the  following  language: 

■'  Every  provision  of  the  Constitution  as  it  was  before  it 
was  amended  which  so  conflicts  with  the  amendment  that  it 
cannot  be  fairly  harmonized  therewith,  necessarily  yields 
thereto,  but  onhj  to  the  e-vtent  necessary  to  make  the  amend- 
ment reasoiuihly  effective." 

These  rules  and  principles  of  construction  apply  to  the  pro- 
visions of  section  4  and  12  of  article  VII  and  to  the  Referendum 
Act  and  constitute  the  acid  test  for  determining  the  constitution- 
ality of  this  act  and  the  legality  of  the  bonds  authorized  thereby. 

Section  12  is  the  -tuhsequeM  and  special  enactment  and  the  debt 
or  debts,  authorized  thereby  for  a  special  purpose  is  the  subject 
matter  thereof  to  which  the  special  rule  applies,  within  the  mean- 
ing of  this  rule  of  constniction.  This  special  enactment — the 
provisions  of  section  12 — does  not  assume  or  purport  to  cover 
the  whole  subject  matter  of  the  creation  of  debts  for  the  improve- 
ment of  highways,  but,  on  the  contrary,  contains  an  express  denial 
and  limitation  of  authority  in  that  respect  by  providing  that  "  the 
aggregate  of  debts  authorized  by  this  section  shall  not  at  any  one 
time  exceed  the  sum  of  fifty  millions  of  dollars."  Section  4  of 
article  VII  is  the  existing  general  provision  of  the  Constiiutum 
which  covers  the  whole  subject  matter  of  the  creaiion  of  debt 
(with  certain  exceptions  enumerated  therein)  including  debts  for 
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the  itttprovement  of  higluways,  within  lie  meaiUDg  of  this  rule  of 
construction  applieai>le  in  this  case. 

Se(!tion  12  is  in  conflict  with  Eection  4,  if  at  all,  only  to  the  e^eut 
oi  the  fifty  millions  of  dollars  of  debts  authorized  thanAy,  whkh, 
under  its  provisions,  was  authorized  to  be  created  by  the  Legida- 
tiire  without  resorting  to  a  referendum  vote  as  required  by  section 
■L  The  effect  of  section  12  was  simply  to  take  this  fifty  millions 
of  dollars  of  authorized  bonded  indebtedness  from  under  the  refer- 
endum requirements  of  section  4  and  confer  upon  the  Legislature 
the  discretionary  jiower  to  create  debts  to  that  amount,  to  raise 
uioi»ey  for  the  i[i)iiro\-emeat  of  highways,  without  submitting  the 
question  fo  tlie  people  for  their  approval  as  required  by  that 
section. 

Tliat  this  was  the  purpose  and  is  the  effoct  and  proper  conatrnc- 
tion  to  be  given  to  the  provisions  of  section  12  is  further  clearly 
evidpnt^d  by  tlie  concluding  sentence  of  that  section,  which  reads 
as  follows :  "  Xone  of  the  provisions  of  the  fourth  section  of  this 
article  shall  apply  lo  debts  for  the  improvement  of  highways  hereby 
authorized."  This  reference  to  "debts  *  *  *  hereby  author- 
ized "  is  the  fifty  millions  of  dollars  referred  to  in  that  section, 
and  the  languaiie  simply  says  that  as  to  this  particular  fifty  mil- 
lions of  dollars  the  provisions  of  section  i  shall  not  apply. 

If  the  intention  was  to  iniit  the  creation  of  highway  debts  to  the 
method  and  amo\int  prescribed  in  section  12,  the  words  "hereby 
authorized  "  would  have  been  omitted. 

To  my  mind  the  language  of  section  12  fails  to  carry  the  ali^t- 
est  inference  that  it  was  intended  to  interfere  with  the  creation  of 
debts  for  hi^way  improvement  pursuant  to  the  referendum  le- 
quiremwits  of  section  4,  but  on  the  contrary  clearly  negatives  such 
infeienoe. 

It  simply  releases  fifty  millions  of  dollars  from  the  provisions  of 
section  4,  as  re|>escts  the  referendum  requirement,  and  in  no  other 
particular  limits  the  operations  of  the  provisions  of  that  section, 
with  re^)ect  to  any  other  or  further  debt  for  highway  purposes. 
Section  12  performs  its  office  and  exhausts  its  force  with  the 
handling  of  the  fift\-  millionB  of  dollars  of  indebtedness  thrareby 
authoriecd,  and  section  4  remains  and  continues  in  force  and  effect 
as  respects  other  debts  created  for  highway  purposes. 
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This  eoDBtmction  of  the  provisiona  of  section  13  as  to  the  extmt 
of  its  opeTBtinf  to  sect  or  superrBede  the  pcovisioiiB  of  section  4 
harmoDizes  with  the  rule  reqmiiug  that  ea  amended  conEtitotitxi 
maat  be  TCtd  bb  a  whole  and  as  if  every  part  thereof  had  beui 
adopted  at  the  same  time  and  as  ooe  law,  and  efiect  given  every 
jwrt  of  it,  each  clause  explained  and  qtiaiified  by  ererj  other  part, 
aod  with  the  farther  rale  that  esJEting  and  gmeral  provliaaiis 
yield  to  suhaeqnent  or  special  enactment  only  to  th«  extent  neeea- 
sary  to  mi^e  the  amendment  or  special  enactment  reeeciinbly 
effective. 

The  snggeetion  that  in  adopting  section  12  as  an  amendment  to 
the  OoBHtitnticm  the  people  supposed  they  were  limiting  the  ponnr 
to  create  debts  for  highway  improvement  to  an  aggregate  of  fifty 
millions  of  dollars,  escept  by  further  amendment  to  that  rnstm- 
mant,  and  that  othen^vise  they  would  not  have  approved  the  ammd- 
meat,  u  not  convincing  as  an  acgnment  in  support  of-tiai«  construc- 
tiMi  of  section  12,  soiight  to  be  placed  thereon  by  the  City  of  New 
Yo^,  first,  because  we  cannot  indulge  the  presumption  ihat  (he 
people  intended  to  tie  their  own  hands,  or  limit  their  own  power 
to  vote  moneys  for  this  purpose,  and,  second,  because  their  aak  in 
approving  the  second  bond  isaue  by  an  affirmative  vote  of  over 
356,000  majority  negatives  any  such  presumption. 

Nor  are  we  impressed  with  the  argument  that  such  a  oonatrac- 
ti(Ri  should  be  placed  upon  the  language  of  section  12  as  would 
limit  the  aggregate  indebtedness  which  might  be  created  for  ht^- 
way  improvemmte  to  fifty  millions  of  dollars  at  any  one  time,  by 
leaaon  of  the  allied  inequality  in  the  apportionment  of  Hie  pro- 
ceeds of  the  seeimd  bond  issue  under  the  Heferendura  Aot,  ooca- 
eioned  by  the  limitation  contained  therein  which  excludes  the  five 
coDDtiee  in  the  City  of  New  York  from  participation  in  the  appoP' 
tionment 

Prior  to  the  Constitutional  Convention  of  1804  a  strong  and 
iosietent  agitation  had  arisen  among  the  people  of  the  State  inter- 
ested in  the  canals  for  the  enlargement  and  improvement  thereof. 
This  setttimeut  had  become  so  far  crystallized  at  the  time  of  ti»e 
Convention  that  it  resulted  in  the  adoption  by  that  body  of  what 
is  now  section  10,  article  VII  of  the  Constitution,  whidi  was 
approved  by  the  people  at  the  general  election  of  1894,  beconuna 
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eflfeCtive  January  1,  1895.  The  provisions  of  section  10  amounted 
to  but  little  more  thaji  a  commitment  of  the  people  to  the  appro^l 
of  the  policy  of  canal  improvement,  leaving  the  questions  of  the 
character  of  the  improvements  and  the  manner  of  paying  the  codt 
tfnd  expense  thereof  to  the  Legislature,  Following  the  adoption  of 
this  section  a  careful  study  of  the  problems  of  the  improvements 
and  the  plans  therefor  was  made.  These  plans  had  so  far  pro- 
gressed and  crystallized  as  to  the  character  of  the  improvements 
to  be  undertaken  that  in  the  winter  of  1903  the  Referendum  Act 
providing  for  the  building  of  the  Barge  canal  and  the  raising  of 
$101,000,000  by  bond  issue  to  defray  the  cost  and  expense  thereof 
passed  the  Legislature  and  was  submittad  to  the  people  at  the 
November  election  in  that  year  for  their  approval.  The  people 
approved  the  project  and  authorized  the  bond  issue  as  provided  by 
the  act  of  the  Legislature.  Since  that  time  $53,800,000  of  addi- 
tional money  has  been  raised  or  authorized  to  complete  the  work 
of  canal  improvements,  pay  the  damages  incident  thereto  and  pro- 
vide proper  terminal  facilities,  so  that  in  the  end  at  least  $154,- 
800,000  will  have  been  spent  in  the  undertaking  for  canal  improve- 
ments. 

It  is  and  always  has  been  claimed  by  the  people  in  the  rural 
commimities  of  the  State,  not  immediately  adjacent  to  the  canals, 
that  they  would  receive  no  direct  and  only  a  negligible  indirect 
benefit  from  this  vast  expenditure  upon  the  canals,  and  generally 
speaking  they  opposed  the  project.  They  ai^ed,  with  measureable 
justice,  that  the  City  of  Xew  York  was  to  receive  the  greatest 
benefit,  and  that  the  large  interior  cities  like  Buffalo,  Bochester, 
Syracuse,  Ftica,  Albany  and  Troy  were  to  receive  the  next  great- 
est benefit  from  such  improvements.  And  yet,  notwithstanding 
that  fact,  the  rural  comnmnities  were  be  taxed  to  pay  therefor  in 
the  same  ratable  proportion  as  the  communities  receiving  such 
benefits. 

Almost  simultaneously  with  the  agitation  for  the  enlargement 
and  improvement  of  canals,  and  as  a  natural  sequence  thereof, 
came  the  agitation  for  the  betterment  and  improvement  of  high- 
ways. AVe  are  informed  by  the  Highway  Department  that  the 
credit  for  this  movement  is  primarily  due  to  the  league  of  Amer- 
ican Wheelmen  following  the  advent  of  the  bicycle,  and  later 
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given  great  impetus  by  the  coming  of  the  automobile  and  the  organ- 
ized and  well  directed  demands  of  the  owners  of  these  vehicles, 
plus  the  active  interest  and  support  of  an  awakened  citizenship  to 
the  importance  and  advantage  of  such  improvements. 

A3  a  natural  sequence  of  the  good  roads  agitation  came  the  sug- 
gestion, later  ripening  into  a  demand  as  the  plans  for  the  canal 
improvement  developed,  for  State  aid  in  their  improvement.  In 
1S93  the  legislature  passed  two  important  acts  which  became  laws 
of  the  State,  with  the  approval  of  the  Governor,  providirig  for 
State  aid  in  the  improvement  and  maintenance  of  highways  in 
rural  districts. 

These  acta  were  important  in  that  they  committed  the  State  to 
the  policy  of  State  aid  in  the  improvement  of  highways  in  rural 
districts,  which  policy  has  ever  since  continued  and  was  a  recog- 
nized legislative  policy  at  the  time  of  the  addition  of  section  12  to 
the  Constitution  in  1905  and  at  the  time  of  the  passage  of  the 
Kefprendura  Act  of  1912. 

One  of  these  acts  was  known  as  the  Fuller-Plank  Act  and  pro- 
vided that  every  town  which  raised  its  highway  tax  in  cash  instead 
of  working  out  its  tax  should  receive  from  the  State  a  sum  of  money 
equal  to  the  amount  thus  raised  in  cash.  The  other  was  known  as 
the  Higbie-Armstrong  Act,  and  related  to  county  highways.  This 
act  provided  that  the  board  of  supervisors  in  any  county  of  the 
State  might  petition  for  the  improvement  of  any  highway  within 
the  countv  which  was  not  included  within  the  boundaries  of  any 
city  or  incorporated  village.  Plans  and  specifications  for  these 
highways  ivere  to  be  prepared  by  the  State  Engineer,  who  also 
was  to  have  chaise  of  the  construction  work.  The  State  was  to 
pay  50  per  cent.,  the  county  35  and  the  town  15  per  cent,  of  the 
coat.  An  appropriation  of  fifty  thousand  dollars  was  carried  by 
the  act  as  the  State's  share  of  snch  improvement  for  that  year. 
Thepe  acts  are  still  in  force  although  in  a  somewhat  amended  and 
modified  form. 

Briefly  stated  these  were  the  existing  conditions  and  the  eo- 
relations  of  these  two  great  undertakings  when  the  Referendum 
Act.  providing  for  the  improvement  of  the  canals  and  authorizing 
the  bond  issue  of  $101,000,000  to  pay  the  coat  thereof,  was  sub- 
mitted to  and  approved  by  the  people  in  1903.     Partially  to  sat- 
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iafy  the  complamt  of  the  people  in  the  niral  districta  that  they 
were  being  taxed  for  canal  improvements,  an  undertaking  of  verv 
great  magnitude,  for  the  benefit  of  the  larger  cities  of  the  ^tatc. 
and  from  which  they  were  to  receive  but  little,  if  any,  benefit; 
partially  to  equalize  the  benefits  to  be  derived  from  the  cxpenilitinf 
of  the  moneys  of  the  State  for  public  iniprovemcnta,  and  par- 
tially in  response  to  the  urgent  demands  for  the  general  better- 
ment and  improvement  of  country'  hi^ways,  insisted  even  more  by 
the  reeidents  of  our  cities,  including  New  York,  than  by  the  resi- 
dents of  the  rural  districts,  and  the  further  demand  that  the  State 
identify  itself  to  a  greater  extent  than  theretofore  with  such  undei-- 
takings  and  contribute  more  liberally  thereto.  The  Legialaturo 
immediately  after  the  adoption  of  the  Canal  Referendum  Act  in 
1&03  set  the  ma<'htnery  in  motion  to  amend  the  Coostitution  by 
adding  section  12  thereto,  so  as  to  authorize  the  Legislature  to 
raise  money  by  bond  issue  for  the  improvement  of  highwa\'a  under 
its  directions. 

Section  12  is  clearly  a  debt  creating  provision  intended  to  carry 
into  effect  the  l^slative  policy  established  in  189S  of  rendering 
State  aid  in  the  improvemrait  of  higfaway?,  whereas  section  10,  a^ 
already  stated,  adapted  10  years  l>efore,  was  declaratory  of  and  a 
couimitraent  of  the  Btate  to  a  policy  of  canal  improvement,  havinjr 
the  raising  of  the  nioneya  therefor  to  the  existing  generally  recog- 
nized methods,  including  the  referendum  under  section  4.  No 
analogy-  exists  between  section  10  and  section  12  which  warrants 
the  construction  that  section  4  was  ooi  intended  to  apply  to  the 
creation  o£  debts  for  highway  improvmnents  in  ex<«ss  of  the  fifty 
millions  of  dollars  authorized  bV  secti<»i  12,  and  nothing  in  tlie 
cutomponuv'ous  hititory  of  se'-tion  12  or  of  the  Keferendum  Act  in 
question  or  in  the  general  equities  of  the  situation  would  warrant 
Buch  a  eon-truction. 

For  the  reasons  stated  we  are  clearly  of  the  opinion  and  oiir  con- 
clusion is  that  the  Referendum  Act  (chapter  SOS,  Laws  of  1913k 
doofl  not  violate  the  provisions  of  section  12,  article  \TI  of  the 
Constitution:  that  said  act  is  constitutional  and  that  the  bond? 
issued  and  to  be  issued  thereunder  are  and  will  be  valid  and  legal 
obligations  of  the  State. 
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I  do  not  express  an  opinion  as  to  what  should  constitute  an 
'"  equitable  apportiimment "  of  the  moneys  raised,  apportioned 
or  expended  under  section  12.  First,  because  the  question  has  be- 
come academic  as  to  such  moneys  expemded  and  second,  because 
my  predecessor  in  office  denied  an  application,  similar  to  this,  for 
if^rtve  to  commence  an  action  to  teat  the  constitutionality  of  certain 
\avrs  of  1911  apportioning  the  proceeds  of  bonds  authorized  by  this 
l)rovision  of  the  Constitution  for  hij^hway  improvement,  and  to 
restrain  action  by  State  officials  thereunder. 

I  have  given  careful  consideration  to  the  question  as  to  whether 
or  not  permission  should  be  granted  to  commence  an  action  in  the 
iiiime  of  the  people  to  test  the  constitutionality  of  this  Referendum 
Ai't,  and  have  reached  the  conclusitm  that  such  permission  should 
not  be  granted  in  this  case.  For  the  reasons  stated  I  am  convinced 
iiiat  such  an  action  could  not  be  euccessfuUy  maintained  because 
■if  iny  firm  opinion  that  the  act  in  question  is  valid  under  the  pro- 
visions of  the  Constitution.  A  substantial  part  of  the  bonds  author- 
ize! under  this  act  have  been  issued  and  sold  and  the  moneys 
iij.jilied  to  the  improvement  of  highways  aa  contemplated  thereby. 
All  action  attacking  the  constitutionality  of  this  act  would  at  once 
ruiiie  the  question  of  the  validity  of  these  bonds  and  affect  their 
luarket  value,  and  would  at  once  impair  the  credit  of  the  State,  at 
least  until  the  termination  of  the  action.  With  the  action  pending 
rlie  further  sale  of  bonds  to  pay  for  contract  work  already  let 
wi.iild  be  impaired,  if  not  rendered  impossible.  The  action  woald 
ii«»i<l  up  and  prevent  the  letting  of  new  contracts  about  to  be  adver- 
li^^d ;  in  fact  the  commencement  of  such  an  action  would  throw  the 
whole  Department  of  Highways,  and  the  highway  work  now  in 
l>rop%3s  and  contemplated,  into  confusion  and  disorder.  It  seemf^ 
t<-  ine  that  great  harm  might  and  would  be  likely  to  arise  there- 
in >m. 

Therefore,  under  the  broad  discretionary  powers  vested  in  the 
Atrorney-General  in  such  matters,  I  feel  it  my  duty  to  deny  the 
iipplication  and  withhold  permission  to  commence  such  action. 

Oated,  Fcbmnrv  11.  lOlfi. 

E.  E.  ^\X>ODBrKT, 

Alfomey-Oeneral. 
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EiOHT  IfOL'R  Labor  Law,  Sectionh  3-4 1  Penal  Law,  Sbction  1271. 

A  railroad  corporation  contracting  to  do  the  work  connected  with  lli« 
building  of  bridges  upim  a  spur  track  or  iwitch  upon  State  propertv  to 
connect  a  State  inatitution  with  ita  main  Jine  or  linea  cannot  be  relieved 
from  compliance  with  tlie  eight-hour  proviflion  of  the  Labor  Law. 

Inquiry 

dm  the  State  iriake  a  contract  with  the  Erie  Railroad  t'ompany 
to  build  or  repair  the  l)ridges  upon  a  spur  track  upou  prtijierty 
owned  liy  the  State  at  l-etchworth  Village,  which  sjtur  or  switch 
coimects  such  institution  with  the  main  lines  of  Kuch  railroad,  and 
not  require  such  railroad  company  to  coinjdy  with  the  Eight  Hour 
Labor  Law  i 

Opinion 

It  api>ear8  by  letter  from  lion.  L.  F.  Pilcher,  State  Architect, 
that  by  cha])ter  727,  Laws  of  lOlK,  an  appropriation  was  made  for  ' 
Letchworth  Village  aa  follows: 

"  For  replacing  two  temjmrary  wooden  bridges  on  the  sjtur 
tra»;k  with  permanent  structures,  $11,000." 

Pursuant  to  this  appropriation  the  boanl  of  managers  took  the 
matter  up  with  the  Erie  Uailroad  Company,  which  is  the  company 
oi)erating  the  institution  switch  at  Letchworth  Village,  and  the 
company  i)repared  plans  and  specifications  for  the  replacing  of 
the  tenijKirary  wooden  bridges  «m  a  cost  basis,  with  an  up-set  i>rice 
'  of  $10,989. 

The  Iward  of  managers  thereujwu  authorized  the  making  of 
a  contract  with  such  railroad  company  for  the  construction  of 
such  bridge  for  the  above-mentioned  sum,  without  any  public 
bidding,  as  the  company  will  not  operate  its  trains  over  a  spur 
track  unless  it  does  the  work  of  maintenance  and  repair. 

The  contract,  whi<rh  contained  the  usual  obligatory  clause  cou- 
cerning  the  eight-hour  tlay  labor,  was  drawn  and  forwarded  to 
the  company  for  e.-icciitiou  by  it. 

It  is  claime<l  by  the  officers  of  the  railroad  company  that  fhcy 
made  the  estimate  for  the  work  upon  a  basis  of  ten  hours"  work 
per  day,  which  is  the  customary  time  their  men  work. 

The  right  of  way  for  the  spur  an<l  the  bridges  alwut  to  l)e  rebuilt 
is  all  ni)im  State  ]mi)>evty.     The  ties  and  rails  are  also  owne<l  by 
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the  State.  The  bri<lj;e8  are  neceaBary  to  [)]ace  the  spur  in  a  safe 
condition  for  the  purpose  of  running  cara  and  engines  from  the 
main  line  of  said  road  to  the  institution,  and  is  kept  in  repair 
throughout  the  year  by  the  railroad  company  with  their  own  labor 
and  within  their  own  time,  for  which  the  State  pays. 

The  provisions  of  the  Labor  l,aw  which  apply  to  the  subject 
under  consideration  are  found  in  article  II  of  the  Labor  Law, 
and  section  3  thereof  reads  in  part  as  follows: 

"  §  ;1.  Hours  to  conetitule  a  day's  work.  Eight  hours  shall 
constitute  a  legal  day's  work  for  all  classes  of  employees  in 
this  state  except  those  engaged  in  farm  and  domestic  service 
unless  otherwise  provided  by  law.  This  section  does  not  pre- 
vent an  agreement  for  over  work  at  an  increased  compeq^- 
tion  except  upon  work  by  or  for  the  state  or  a  municipal 
corporation,  or  by  contractors  or  subcontractors  therewith. 
Kach  contract  to  which  the  state  or  a  municipal  corporation 
or  a  commission  appointed  pursuant  to  law  is  a  party  which 
may  involve  the  employment  of  lalwrers,  workmen  or  me- 
chanics sJkiJI  contain  a  stipulation  that  no  laborer,  workman 
or  mechanic  in  the  employ  of  the  contractor,  sub-contractor 
or  other  person  doing  or  contracting  to  do  the  whole  or  a 
part  of  the  work  contemplated  by  the  contract  shall  be  per- 
mitted or  required  to  work  more  than  eight  hours  in  any  one 
calendar  day  excejtt  in  cases  of  extraordinary  emergency 
caused  by  fire,  flood,  or  danger  to  life  or  proi)erty,    *    *    * 

Each  contract  for  such  public  work  hereafter  made  shall 
contain  a  provision  that  the  same  shall  be  void  antl  of  no 
effet^t  unless  the  ])erson  or  corporation  making  or  i)erform- 
ing  the  same  shall  comply  with  the  provisions  of  this  sec- 
tion; and  no  such  (leraon  or  corporation  shall  1*  entitle*!  to 
receive'  any  sum  nor  shall  any  officer,  agent  or  employee  of 
the  state  or  of  a  municipal  corporation  pay  the  same  or  au- 
thorize its  payniejjt  from  the  funds  under  his  charge  or  con- 
trol to  any  such  person  or  corporation  for  work  done  ujwn 
any  contract,  which  in  its  form  or  manner  of  performance 
violates  the  provisions  of  this  section.    *    *    *." 
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These  provisious  are  all  mandatoi^'  and  unmistakable,  and  tlie 
fact  Uiat  tlu!  railroad  com]>aiiy  made  its  estimate  upoo  a  ten- 
hour-per-day  besi«  does  not  and  caiiaot  relieve  either  the  railroad 
company  or  tbe  State  offieials  having  the  matter  in  charge  fnwt 
compliance  with  the  statute  both  in  respect  to  the  liours  per  day 
that  cau  be  worked  uj>on  such  job  and  tbe.proviaiona  that  ravst 
be  inserted  in  the  contract  for  such  work. 

A  railroad  company  would  have  the  right  to  enter  into  an 
agreement  with  its  employees  to  work  over  eight  hours  per  diiy 
iit  increased  compensation  except  upon  work  by  or  for  the  State 
or  a  mBiiieipal  corporation,  but  it  would  have  no  right,  even  at 
increased  compensation,  to  require  or  permit  its  labors  to  work 
more  than  eight  hours  per  day  upon  the  work  in  question,  for  it 
is  ^tats  work  and  paid  for  by  the  State,  and  is  located  upon  State 
property,  and  it  was  not  justified  in  basing  its  estimate  upon  a  ten- 
honr-per-day  labor,  but,  whether  it  did  or  not,  it  would  be  vio- 
lative of  the  plain  and  express  provision  of  the  statute  to  allow 
the  work  to  be  done  by  ten-hour  labor.  It  would  be  equally  viola- 
tive of  the  law  to  make  a  contract  without  inserting  a  stipulation 
that  no  laborer,  workman  or  mechanic  doing  Wbrk  upon  such 
bridges  should  be  allowed  or  permitted  to  work  over  eight  hours 
per  day. 

This  provision  has  been  held  to  be  constitutional  by  our  Court 
of  Appeals  in  People  ex  rel.  Williams  v.  Metz,  193  N.  Y.  148. 

The  failure  to  insert  an  eight-hour-per-day  provision  in  the 
contract,  or  for  the  State  officers  having  the  matter  in  charge  to 
allow,  or  the  railroad  company  to  exact  or  permit  such  laborers 
to  work  more  than  eight  hours  per  day  except  in  cases  of  emer- 
gency, would  vitiate  the  whole  contract,  render  it  unenforceable 
and  subject  the  company  to  a  forfeiture  of  any  and  all  sums 
earned  by  it  upon  such  work. 

Section  i  provides  that  any  State  officer  having  a  duty  to  act 
in  the  premises  who  ^'iolatcs.  evades  or  knowingly  permits  any 
evasion  of  the  act'shiill  Ik?  guilty  of  malfeasance  in  office  and  he 
suspended  or  removed  from  office,  and  any  citizen  may  maintain 
proceedings  for  such  suspension  or  removal  or  for  the  purpose  of 
securing  a  cancellation  or  avoidance  of  the  contract. 
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Seetien  1871  oi  tbe  Pcmtl  Law  miikee  anv  peraoii  er  Mipsru- 
tion  eontraetiDg  with  the  State  or  k  Biniiieipal  oorponttimi  wlueh 
rehires  raove  than  eight  houi-e  work  for  a  day's  ijrbor  gniKy  of  a 
niisdeneflnor,  aod  Tifxm  rcmviction  will  be  subject  to  a  fiae  and 
tbe  eontract  may  be  declared  forfeited  at  the  option  of  tbe  munici- 
pal florporatioD. 

No  State  effieer  hae  the  right,  power  or  authority  to  waive  the 
provinons  of  tbe  Btetute,  and  any  attempts  in  tbat  direetion  wovM 
not  only  jeopardize  their  positions  but  render  them  tiaUe  f«r 
criminal  jH-oaeeution  for  malfeaaaDce  In  office. 

iij  attention  hajs  been  called  to  section  19-r  of  chapter  111  of 
the  Laws  of  li>14,  which  applies  to  the  eonstmetioii  of  these  two 
bridges  and  reads  as  follows: 

'*'  §  19-a.  Caniracis  for  connecting  instiiutitm  with  Une  of 
public  service  corporation.  In  all  cases  in  which  the  con- 
tracts to  be  let  are  for  the  purpose  of  connecting  an  institu- 
tion v^iih  the  system  of  line  or  lines  maintained  or  operated 
by  any  public  service  corporation  or  repairing  or  improving 
any  such  connection,  such  public  service  corporation  shall 
not  be  required  to  make  the  preliminary  deposit  or  to  give 
the  certified  check  upon  submitting  its  proposal,  nor  to  give 
any  bond  for  the  performance  of  the  work,  nor  ehall  any 
advertising  for  proixisala  be  necessary  where  the  public  ser- 
vice corporation  is  to  perform  the  work." 

It  will  be  observed  that  the  above  provifiiou  is  silent  as  to  tlie 
number  of  hours'  labor  which  can  be  contracted  for  or  permitted 
as  a  day's  labor,  and  it  therefore  follows  that  no  change  in  the 
Eight  Hour  Labor  Law  whs  intended  by  the  Legislature.  It  sim- 
ply exempts  pnblic  service  corporations  from  making  the  prelimi- 
nary deposit  or  tire  giving  of  a  bond  upon  the  submission  of  a 
proposal,  and  the  giring  of  a  bond  for  the  perfonnance  of  the 
work,  and  abo  does  away  vrith  tbe  necessity  of  advertising  for 
proposals  as  required  b^'  section  14  of  tbe  same  act  in  all  cases 
where  the  public  service  corporation  is  to  perform  Hie  work,  bat 
there  is  nothing  in  the  act  that  can  be  construed  as  e^^empting 
Bath  pnblic  serince  corporation  from  the  provisions  of  the  Eight 
Hour  Labor  Law,  and  if  there  had  been  any  intention  on  the 
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part  of  the  Legislnture  to  exempt  such  cor|toratioi!  from  the  Eight 
Hour  Labor  I-aw,  in  view  of  the  fact  that  auch  labor  law  has 
been  the  subject  of  a  recent  constitutional  aniendineut  and  much 
litigation,  there  would  have  been  some  affimiative,  iioaitive  pro- 
vision to  that  effect.  Tliere  is  no  conflict  or  inconsistency  between 
the  proviaious  of  section  10-a  and  the  Lalwr  Law,  so  there  can 
be  no  re|)eal  by  implication  of  such  Labor  ]-aw,  and  the  latter 
must  lie  held  to  apply  to  the  construction  of  the  bridges  mentioned 
in  the  inquiry. 

I  do,  therefore,  advise  you  that  a  contract  should  not  he  made 
with  the  Erie  Kaih-oud  (.'onipany,  or  any  other  public  8er\-i<'e 
corporation,  which  wouhl  relieve  it  or  them  from  full  compliance 
with  the  Eight  Hour  Lalwr  Law.  . 

Dated  February  11,  1016, 

EGBURT  E.  WOODBURY, 

A  ttomey-Oetieral. 

To  Hon,  L.  E.  Pilcjikk,  iS7a(B  Architect.  Albany,  N.  Y. 


Baiikino  Law  —  Bonds  City  ok  Ouaka  —  Satihqs  Bakk  Istesthkhtb. 


Inquiry 

An  inquirj-  is  submitted  aa  to  the  right  of  savings  banks  in 
Ne^v  York  to  invest  their  funds  in  the  bonds  of  the  citj-  of 
Omaha,  Xeb. 

Opinion 

The  State  has  created  savings  banks  for  the  benefit  of  the  people. 

The  people  have  shown  their  appreciation  of  the  savings  hanks 
by  depositing  their  moneys  therein  to  an  extent  probably  un- 
dreaiue<l  of  at  the  time  such  banks  were  established. 

The  State  sujwrvises  the  management  and  operations  of  savings 
banks  to  a  greater  extent  probably  than  it  does  any  other  class  of 
corporations. 

The  investment  of  the  guaranty  fund  and  of  deposits  is  care- 
fully provided  for  by  section  2;t{)  of  the  Banking  Law,  beinjt 
chapter  .16!)  of  the  Laws  of  l!tU.     Such  section  reads  aa  foHows: 
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"A  savings  bank  may  invest  the  moneys  deposited  therein, 
the  sum  credited  to  the  guaranty  fund  thereof  and  the  in- 
come derived  therefrom  in  the  following  [)roj)erty  an<l  seniri- 
ties  and  no  others,  and  subject  to  the  following  conditions: 
*     »     * " 

"  Suhd.  5.  The  stocks  or  bonds  of  any  incor])oriited  city 
situated  in  one  of  the  Stiitea  of  the  United  IStntes." 

8»U'h  investment,  however,  ia  subject  to  the  following  condi- 
tions: 

lat.  The  city  must  be  located  in  a  State  admitted  to  statehood 
prior  to  January  1,  18S)6. 

ad.  It  must  lie  one  which  has  not  repudiated  or  defaulted  since 
January  1,  lJ^(il,  in  the  payment  of  any  part  of  the  principal  or 
interest  of  any  debt  authorized  l)y  the  Legislature  of  such  State. 

:td.  It  must  have  a  population  of  at  least  forty-five  tLoi,sand, 
and  nmst  have  been  incorporated  as  a  city  at  least  twenty-five 
yeai-s  jirior  to  the  making  of  such  investment. 

4th.  It  must  not  have  defaulted  since  January  1,  1878,  in  the 
payment  of  principal  or  interest  of  any  indebtedness  of  any  kind, 
or  conii>romi8ed  any  such  indebtedness  with  the  holders  thereof. 

5th.  The  indebtedness  of  the  city  must  not  "  exceed  seven  }>et 
centum  of  the  valuation  of  said  city  for  purj>oses  of  taxation." 

The  foregoing  are  all  of  the  conditions  governing  the  invest- 
ments by  ssivinga  banks  in  city  bonds.  The  bonds  of  any  city 
which  is  able  to  meet  the  conditions  prescribed  by  section  239 
constitute  a  valid  and  projier  investment  of  the  funds  of  a  savings 
bank  under  the  provisions  of  such  section. 

The  Htate  of  Xebraska  was  admitted  to  statehood  prior  to  Jan- 
uary 1,  18il6.  ■  The  city  of  Omjiha  has  a  population  in  excess  of 
fortj-five  thou.sand,  and  I  assume  that  it  has  not  defaulted  in 
the  payment  of  either  principal  or  interest  upon  any  of  its 
obligations. 

If  I  am  correct  in  this  assumption,  then  the  bonds  of  the  city 
of  Omaha  are  under  the  terms  of  the  section  a  proper  investment 
for  the  funds  of  savings  banks  of  this  State,  unless  the  indebted- 
ness of  the  city,  less  its  water  debt  sinking  funds,  exceeds  seven 
per  centum  of  the  valuation  of  said  city  for  purjinsea  of  taxation. 
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The  debt  stateineut  of  the  city  of  Omaha,  isaiued  bv  the  suixr- 
intendeut  of  accouiite  and  finance,  of  date  May  17,  lttl5,  contain-^ 
the  following  statement: 

"Actual  Taluation,  $188,006,220.00." 

Seven  per  cent  of  this  amount  ie  $13,160,434,  which  amount  is 
the  debt  limit  of  the  eity  for  the  purpose  of  savings  bank  iuvosl- 
ment,  lesiving  water  bonds  out  of  consideration,  unless  the  assesscii 
valuation  of  the  city  is  to  be  taken  instead  of  the  actual  value  »i 
the  taxable  property. 

The  indebtedness  of  the  city,  according  to  the  "  Debt  Stat'-- 
ment,"  is  as  follows: 

General  bonds    $6,646,000  On 

Xew  loans  offered 300,000  OC 

Water  bonds 7,500,000  0" 

Total $14,446,000  00 

Deducting  the  amount  of  water  bonds 7,500,000  0<i 

We  have  left $6,046,000  01) 

To  which  must  he  added  special  asaessmeut 

biMida 1,306,000  OO 

Making  the  total  indebtedness. $8,252,000  00 

Which  amount  deducted  from 13,160,434  00 

Leaves  a  net  borrowing  CNpaeity  of $4,008,434  O" 

According  to  the  "  Debt  iStatement,"  there  is  no  Hoating  indelrt- 
eduess. 

This  amount,  $4,908,434,  repiedenta  the  ultimate  limit  of  bor- 
rowing capacity  of  the  city  of  Ouialia  on  the  17tb  day  of  May. 
idlij,  unless  undor  the  provisions  of  section  12  of  the  Tax  Law 
of  the  State  of  Xebniska  a  method  of  detenuiuiug  the  debt  limit 
of  such  city  is  to  be  adopted  difTerent  from  my  understanding  of 
the  requirements  of  the  Banking  Law  of  tliis  State. 

Of  course  the  limitation  upon  the  right  of  savings  banks  to 
invest  their  moneys  in  city  bonds  was  written  into  the  Banking 
Law  for  the  protection  of  the  depositors  of  such  hanks  and  for  tbet 
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puipote  ouh'.  City  bemk,  uoder  the  Baoku^  I^w,  are  le^al 
iiiveBtments  for  savings  banks  only  ^beii  tbe  total  i<Dd«btP<]ii<>fn  of 
the  city,  less  its  water  tlebt  wmI  ninkiBg  fiuuts,  i»t*  not  "  exorod 
we\en  pet  c«itnm  of  tbe  riihiiitiou  of  said  city  for  purpftnen  of 
taxation." 

Thia  lajtguage  is  pei-fertly  plear.  Tho  firrt  atep  in  <letennin- 
ing  whether  tho  boiiHs  of  aiiy  pHrticiil«r  city  are  proper  for  the 
inTeatment  of  savings  bank  funds  h  to  ascn^iu  "  the  valuation 
of  said  city  for  tbe  purpows  of  tftxatiou."  The  »eit  step  ie  to 
ascertain  whether  the  indebtedness  of  the  city  plus  the  bonds 
offered  for  sale  "  er^cevd  seion  per  eentum  "  of  such  raluation. 

Section  12  of  the  Tax  J.aw  of  tho  State  of  Xeln-aska  retids  as 
followB: 

"Section  12.  Pmpcrh/  tn.riihle  —  AcIikiI  raltie  —  Taj- 
able  value.  '  All  ])roj)ei'ty  in  thin  state  not  expressly  cxerapt 
therefrom  shall  be  subject  to  taxation,  and  shall  be  valued 
at  its  actual  value  which  shall  l>e  entered  opposite  each  item 
and  shall  be  assessed  at  twenty  ]»er  cent,  of  such  actual  value. 
Such  assessed  value  shall  be  entered  iji  a  sejiarate  colunui 
opposite  each  iteui,  and  shall  be  taken  and  considered  as  the 
taxable  value  of  such  proj^rty,  and  the  value  at  which  it  ^all 
be  listed  and  upon  which  the  levy  shall  be  made.  Actual 
value  as  used  in  this  act  shall  mean  its  value  in  the  market 
in  the  ordijiary  course  of  trade," 

The  proportion  eetabli^bed  by  section  12  is  purdy  arbitrary. 
It  amounts  to  a  stateuieut  that  09ie-iifth  of  the  actual  value  riiall 
be  used  as  the  basis  u]>on  which  the  total  tax  burilen  shall  be 
distributed.  It  might  with  equal  propriety  have  been  wie-twen- 
tieth  or  one-half. 

Indeed,  the  section  might  have  provided  wi&  as  muck  I'eason 
and  with  equal  propriety  that  the  "  assessed  value  "  be  double  the 
"  actual  value."  The  result,  so  far  ite  the  unwunt  of  tbe  tax  upon 
any  particular  piece  of  property  is  concerned,  would  have  been 
the  same. 

The  purpose  of  the  provisions  of  section  239  of  the  Banking 
Laws  of  ITew  York  is  to  provide  an  ample  margin  of  safety  be- 
tween the  "  valuation  of  said  city  for  purposes  of  taxation  "  and 
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the  amount  of  bonds  such  city  may  issue  of  a  character  suitable 
and  j)roi>cr  as  a  savings  bank  investment. 

Tlie  Nebraska  statute  is  more  specific  than  the  statute  of  Xew 
York  in  one  respect.  The  Nebraska  statute  declares  that  the 
•'  actual  value  "  of  each  item  shall  be  obtainetl.  and  that  the  term 
•'  actual  value  "  means  "  its  value  in  the  market  in  the  ordinary 
course  of  trade." 

In  order  to  determine  the  "  assessed  value  "'  under  the  Nebraska 
statute,  the  actual  value  must  first  be  determined.  This  is  the 
first  step  to  be  taken  in  the  distribution  and  levy  of  the  tax 
burden.  The  actual  value  of  each  item  having  been  fixed,  the 
next  step  is  to  find  twenty  per  cent  thereof  as  the  basis  for  the 
distribution  o£  such  tax  burden.  The  percentage  "  twenty  per 
cent "  can  only  be  ascertained  after  tbe  base  is  found  and  estalt- 
lished.  Then  follows  tbe  distribution  and  levy  of  the  tax.  Can 
the  tax  be  levied  without  first  finding  the  "  actual  value  "  of  each 
item?  Manifestly  not.  If  not,  then  the  "  actual, value  "  is  ascer- 
luined  for  the  purposes  of  taxation.  la  there  any  difference  in 
the  meaning  of  the  term  "  actual  value  "  as  <lefiHed  in  the  Ne- 
braska statute  and  tbe  term  "  valuation  for  purposes  of  taxation  " 
appearing  in  section  2-'iy  of  the  Banking  Law?  I  do  not  think 
so.  As  employed  in  the  two  statutes  they  are  synonymous.  Each 
expression  is  calculated  to  produce  the  same  results  as  the  other. 
In  Omaha  the  "  actual  value  "  of  the  pro|>erty  will  be  fourteen  and 
two-sevenths  times  the  amount  of  the  bonds,  just  as  in  New  York 
the '"valuation  for  purposes  of  taxation"  must  be  fourteen  and  two- 
se\'enths  times  the  amount  of  the  boiula.  One  is  as  effective  in 
the  way  of  protection  for  tbe  investor  in  tbe  bonds  of  tbe  city  as 
the  other. 

If  the  contention  that  "  actual  value  "  is  not  the  equivalent  of 
the  term  "  valuation  for  purposes  of  taxation  "  is  sound,  then  the 
bonds  of  the  city  of  Omaha,  to  tbe  extent  only  of  seven  per  centum 
of  one-fifth  of  the  actual  value,  can  be  legal  investments  for  savings 
hanks. 

I  quote  again  from  the  "  Debt  Statement "  hereinbefore  re- 
ferred to: 
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General  bonds $fi,646,000  00 

\ew  loans  offered aOO,000  00 

Special  assessment  bonds 1,300.000  00 

Total $8,252,000  00 

The  asseaaed  valuation  for  the  year  1914, 

not  the  actual  valuation,  as  given  by  the 

debt  statement  was   $37,601,244  00 

The  borrowing  capacity-  of  the  city  on  this 

basiij,  so  far  as  New  York  State  savings 

banks  are  concerned,  is  the  sum  of 2,632,087  08 

If  the  assessed   valuation   is  to   be  taken, 

rather   than   the   actual   valuation,    then 

there  are  already  issued  and  outstanding 

bonds  to  the  amount  of $4,04y,9]2  92 

which  are  not  legal  investments  for  sai'ings  banks,  without  taking 
into  consideration  the  special  assessment  bonds  amounting  to  one 
million  two  hundred  thousand  dollars. 

If  the  borrowing  capacity  of  the  city  is  limited,  so  far  as  invest- 
ment in  its  bonds  by  savings  banks  of  this  State  is  concerned,  to 
8e%'en  per  cent  of  the  assessed  valuation  of  the  property  of  the 
city,  theu  the  borrowing  capacity  is  limited  to  less  than  one  and 
one-half  per  centum  of  the  actual  valuation. 

The  real  question,  it  seems  to  me,  is  what  is  to  be  regarded 
under  the  Xew  York  statute  as  proper  security  for  the  payment 
of  the  bonds  in  the  purchase  of  which  savings  banks  may  invest 
for  the  benefit  of  their  depositors. 

I  have  read  the  brief  submitted  by  counsel  for  the  Savings 
Banks  Association  of  the  State  of  Kew  York  with  care.  It  ap- 
pears therefrom  that  twenty-three  savings  banks  of  this  State 
own  bonds  of  the  city  of  Omaha  of  the  par  value  of  $3,110,000; 
that  the  same  question  arises  as  to  the  bonds  of  the  city  of  Des 
^loines  under  a  statute  of  the  State  of  Iowa  similar  to  the 
Nebraska  statute. 

It  also  appears  that  savings  banks  of  this  State  hold  bonds  .of 
the  city  of  Des  Moines  of  the  par  value  of  $286,000. 

If  the  "actual  valuation"  rule  is  to  control,  the  bonds  are  a 
legal  investment  for  the  banks  which  own  them.     If  not,  if  the 
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"  oseeased  valuation  "  iiile  ia  to  prevail,  then  each  bonds  now 
Oftvned  by  such  banks  are  not  a  legal  investmeDt,  aiid  must  hr 
dispoeed  of.  They  were  acquired,  doubtless,  in  tiie  belief  that 
they  wei-e  legal  as  savings  banks  investments,  and  at  a  price  in 
exceee  of  their  vahie,  if  tbey  are  not  legal  inveetments.  They 
could  probably  be  sohl  only  at  a  Iobb.  Tbe  banks  owning  such 
bonds  should  not  be  compeUod  to  di«|)08e-  of  tbem,  nnkes  a  con- 
tinuation of  such  ownership  is  in  violation  of  section  239  of  the 
Banking  Law.  I  eaimot  subecribe  to  that  proposition.  Ou  the 
contrary,  the  term  "  actual  valae,"  ae  defined  in  the  Nebraska 
statute,  and  "  valuation  for  the  purposes  of  taxation,"  as  u^ed 
in  section  2!ld,  are,  in  my  <^inJon,  eqnivaleirt  terns. 

This  view  seems  to  be  in  accOTdance  witk  the  wei^t  of  the 
decisions  under  the  Iowa  statute. 

Halsej-  &  Co.  v.  Belle  Plain,  135  Iowa,  543. 

Beed  v.  City  of  Cedar  Rapide,  lS-6  Iowa,  191. 

C.  B.  Nash  Co.  v.  City  of  Couircil  Bluffs,  174  Fed. 
Rep. 

My  conclusion,  therefore,  is  that  the  bonds  of  the  city  of  Omalia 
held  by  the  savings  banks  of  this  State  are  proper  as  investments 
for  the  funds  of  such  banks,  and  thirt  such  banks  may  continnc 
to  hold  them  as  such  inveatninitn. 
Dated  Febniarv  20,  IIHG. 

K.  E.  WOODBUKT, 

Atfometf-General. 

To  Sri-?;nixTENiiK.\T  of  IJankh.  AJhatty,  A'.  Y. 


\  Iff  ini2.  Chai'I'kr  .>4I. 

.'  SlHtp  ('ontptriillrr  liHs  no  pttirer  of  niidit  (if  tU«  expenditures  of 


The  l,«'f,'isl!ilnre  by  clmirter  541  of  the  Laws  of  1912  deter- 
mined that  the  State  should  participate  in  the  Panama-Pacific 
Kxposition  to  be  held  at  San  Francisco  m  1915. 
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The  act  provided  fur  the  creation  of  n  rammiasioii  of  fiftem 
niembers  eha^^  with, the  duty  of  arranj^g  for  the  proper  par- 
tipipation  of  the  State  ia  aoch  exposition,  pforided  fur  the  ene- 
tion  of  a  suitable  building  for  liie  needs  of  the  State,  and  limited 
the  amount  to  be  expraided  by  such  commiaeion  to  the  Hum  of 
Steven  hundred  thousand  dtdlarB.  Two  huudrod  and  fifty  thou- 
sand dollars  were  appropria.ted  by  tiie  Act  of  1912  and  additional 
amounts  in  succeeding  years. 

luQumy 

The  Comptroller  desires  to  be  informed  whether  he  has  any 
X>ower  of  audit  or  other  control  over  the  expenditures  of  com- 
misaion. 

Opision 

By  the  terni^  of  the  act  it  was  the  duty  of  the  commiasion  to 
elect  from  itn  members  a  cfaairntaQ  and  a  vice-chairman. 

The  OnnptroUer  ia  epeeiiieaUy  directed  to  pay  ov&  to  the  Com- 
mission the  moneys  appropriated,  upon  the  requiaiticm  of  tlie 
chairman  and  vice-chaimiaQ,  accompntiied  by  an  estimate  of  the 
r.iuount  required  for  the  purposes  of  the  commisaiou. 

AVithin  ninety  days  after  the  cloae  of  the  exposition  the  com- 
mission is  required  by  the  act  to  file  with  the  Comptroller  a  veri- 
fied repAt  of  the  diebursements  made  by  it  and  to  return  to  the 
State  treasurj-  '"  any  unexpended  balance  of  money  drawn  in  pur- 
suance of  the  act," 

It  ia  by  tke  terms  o£  the  act  made  the  du^  of  the  commission 
to  "  encourage  and  promote  a  full  and  complete  exhibit  of  the 
commercial,  educational,  industrial,  artistic,  military  and  naval 
and  other  interests  of  the  State  and  its  citizens."  Xo  instructions 
are  to  be  found  in  the  act  aa  to  the  methods  to  be  employed  to 
this  end.     Its  sole  duty  is  to  promote  aud  encourage  the  exhibit 

The  commission  had  legialatii'e  authority  for  constructing  and 
furaishing  a  building  for  the  accommodation  and  convenience  of 
visitors.  It  exercised  its  authority  aud  couatructed  and  furnished 
such  a  building.  IJoubtlcas  such  construction  tended  to  "'  encour- 
age and  promote  "  the  comjilete  exhibit  contemplated  by  the  act. 
The  fact  of  the  appropriation  was  undoubtedly  made  known  to 
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prospective '  exhibitors.  Because  of  the  fact  that  it  was  known 
that  a  State  building  was  to  be  or  was  being  erected,  individuals 
were  encouraged  to  enter  their  exhibits,  who,  except  for  auc-h 
construction,  might  not  have  cared  to  exhibit 

Whatever  the  fact  may  be,  whether  the  construction  of  the 
building  did  or  did  not  actually  tend  to  encourage  and  promote  a 
full  and  complete  exhibit  of  the  State's  resources,  the  commis- 
sion acted  within  the  sco])e  of  its  authority.  It  was  vested  with  a 
discretion  which  it  exercised. 

Has  the  Comptroller  any  power  to  question  the  commission  as 
to  itd  expeiiilitures?  I  do  not  find  that  he  has.  It  was  his  duty 
to  draw,  a  warrant  u]>on  the  Treasurer  in  favor  of  the  commission 
for  the  payment  of  the  moneys  appropriated  by  the  act  whenever 
a  requisition  signed  by  the  chairman  and  the  vicechairman  was 
jjresented  to  him  accompanied  by  the  estimate  required  by  the 
act.  The  act  itself  gives  to  the  Comptroller  no  authority  what- 
ever. It  is  a  special  act  complete  in  itself  providing  a  complete 
plan  for  the  accomplishment  of  the  purpose  to  which  the  State 
was  committed  by  its  passage.  No  provision  of  any  general  law 
relating  to  the  powers  of  the  Comptroller  can  be  extended  to  cover 
the  transactions  of  the  commission. 

It  goes  without  saying  that  the  Legislature  might  have  limited 
the  powers  of  the  commission  in  any  one  or  many  ways.  It  might 
have  provided  that  the  Comptroller  should  have  full  and  com- 
plete powers  of  audit  and  approval  and  disapproval  of  its  expendi- 
tures, but  it  did  not. 

The  act  did  provide  for  the  payment  of  the  actual  and  neces- 
sary expenses  of  the  commission,  but  it  did  not  provide  any 
metho<l  of  auditing  such  "  actual  and  necessary  expenses,"  except 
that,  within  ninety  days  after  the  close  of  the  exposition,  the 
commission  must  file  with  the  Comptroller  a  verified  report  of  its 
exi)enditures  and  return  any  unexpended  balance.  Such  verified 
report  when  filed  will,  of  course,  become  a  public  record  subject 
to  the  inspection  of  any  interested  citizen. 

However,  it  is  hardly  my  province  to  suggest  what  might  have 
been  in<'ludcd  in  the  act.  I  am  asked  to  define  the  powers  of  the 
Comptroller  in  relation  to  the  expenditures  of  the  commission  aud 
as  to  the  vouchers  now  on  file  in  his  office  or  hereafter  to  l»e  filed 
with  him,  ,-.  I 
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I  am  unable  to  discern  that  he  has  any  power.  lie  cannot 
compel  the  filing  of  any  vouchers,  lie  cannot  reject  any  vouchers 
offered  for  filing  in  his  office  on  the  ground  that  they  are  improper 
in  form  or  that  they  diBcIose  an  improper  expenditure  of  the 
State's  funds.  He  has  no  discretion.  He  has  no  power  to  revie\v 
the  exercise  by  the  commission  of  its.  disci-etion.  His  duty  will 
be  fully  performed  whenever  he  shall  have  received  and  filed  in 
'his  office  the  verified  statement  of  the  expenditures  of  the  com- 
mission and  when  the  commission  shall  have  returned  to  the 
treasury  any  unexpended  balance  drawn  in  pursuance  of  the 
terms  of  the  act  under  which  the  commission  was  created. 

For  this  situation  the  Comptroller  is  not  responsible.  He  has 
no  inherent  [wwcr  of  audit  He  possesses  no  power  except  such 
as  is  given  to  him  by  statute. 

The  cases  of  People  ex  rel.  Grannis  v.  Roberts  (163  N.  Y.  70) 
and  Quayle  v.  The  State  (192  N.  Y.  47)  clearly  enunciate  that 
the  Legislature  may  place  the  power  of  audit  where  it  will,  in  the 
Comptroller  or  elsewhere.  The  Comptroller  has  no  time-honored 
common-law  function  of  audit,  for  his  office  was  created  by  statute 
in  1797  and  first  became  a  constitutional  one  in  the  Constitution 
of  1821.  What  powers  and  diities  the  Comptroller  shall  exercise 
are  left  by  the  Constitution  to  the  Legislature.  His  powers  and 
duties,  the  Constitution  recites,  "  shall  be  such  as  now  are  or 
hereafter  may  be  prescribed  by  law."  (Constitution,  article  V, 
§  6.)  It  is,  therefore,  within  the  province  of  the  Legislature  to 
confer  or  withhold  the  power  of  audit,  and  the  Legislature  is  the 
sole  judge  in  a  given  case  whether  the  Comptroller  shall  audit 
or  that  power  shall  be  exercised  by  others.  As  the  court  said  in 
the  Grannis  case  in  proceeding  to  ascertain  where  the  power  of 
auditing  canal  claims  lay: 

"  The  legislation  of  the  state,  from  the  first  session  down 
to  the  present  time,  has  provided  for  the  auditing  of  the 
accounts  bij  some  state  officer.  At  the  first  legislative  session 
it  was  provided  that  accounts  against  the  state  should  be 
audited  by  the  auditor-general.  (Laws  of  1778,  chapter  35.) 
In  1782  an  act  was  passed  providing  for  the  ai»pointnienf  of 
an  auditor,  whose  duty  is  should  be  '  to  audit,  liquidate  and 
settle  all  accounts  now  subsisting,  or  which  may  hereafter 
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arise  *  *  *  between  this  state  and  any  other  peraou 
or  persons  whatsoever.'  (Laws  of  1782,  chi^tter  21.)  In 
the  jevr  I7d7  an  net  was  parsed  provi'diiig  for  the  appeint- 
meut  of  a  comptroller,  who  '  dull  do,  perform  and  ezeraite 
all  matters  and  things  whatsover  required  bj  law  to  be  doae 
l)T  the  aniUtor-generul  o£  this  state,  *  *  *  and  to  ezimine 
and  liquidate  claims  a^siinat  this  state  in  all  cases  in  which 
provision  is  or  ^all  be  made  bj  law.'  (Laws  of  1797. 
chapter  21.)  The  duties  of  the  comptroller,  as  expressed  in 
the  State  Finance  Law  (l-aws  of  1897,  diapter  413)  are 
(1)  to  sii])erii)tend  fiscal  concerns  of  the  state;  (2)  keep, 
audit  and  state  all  tlte  tiecoiuitfl  in  which  tiie  state  is  inter- 
ested; (3)  keep  correct  and  pi-ojier  books,  showing  their  con- 
dition at  all  tiine8,  nnil  (4)  oxaiiiine,  audit  and  liquidate  the 
claims  <^  all  persons  against  the  state  if  payment  thereof  out 
of  the  treasury  is  piwideil  for  by  law. 

As  at  certain  |)eriude  of  time  the  power  to  audit  canal 
claims  has  !»een  conferretl  upon  other  oSicers,  an  investiga- 
tion  of  the  legislation  in  that  direction  becomes  necescary 
in  order  to  ascertaiii.  whether  that  power  i»  at  jtresent  in  th* 
comptrolier." 

And  referring  to  the  statute  of  188;j,  chapter  09,  which  con- 
ferred power  upon  tlie  Conipti-oUer  to  audit  canal  claims,  but 
which  was  repealed  in  ISO 6,  one  year  previous  to  the  enactment 
of  tlie  State  i'iiiance  Law,  whit-h  again  couferred  power  upon  the 

Coinptwller  to  audit  wuial  clainis,  the  court  said: 

"  It  was  rfgardetl  (as  a  reason  for  repealing  the  statute 
of  ISS.I)  that  the  sulwtaiice  of  it  had  been  merged  in  the 
State  Iniiauce  Liuv.  Such,  1'  think,  would  have  l>een  the 
effect  had  the  State  Finance  Law  iK-en  adopted  in  the  year 
1S9G,  but  it  failed  of  passage  while  tlie  repealing  act  was 
enacted.  A  year  liitei',  however,  the  State  Finance  Law  was 
paiwed.  (Laws  of  181)7,  chapter  413.)  For  the  period  of 
al>out  one  year  intervening  the  enactment  of  the  repealing 
act  of  ISiX;  and  tlic  passage  of  tlie  State  Finance  Law  of 
1S97,  the  comptroller  tras  without  }ioirer  to  audit  claims  and 
Kcattnits  presented  lujainift  the  cnnnl  fund,  but  the  passage  of 


by  Google 


Opinioks  of  the  Attoeney-Gekebal  155 

the  latter  act  reinvented  him  vith  the  power,  which  it  was 
never  intended  to  take  away,  to  audit  all  clainiB  against  the 
canal  fund  as  well  as  against  the  general  fund." 

By  the  terms  of  chai)ter  541  of  the  Laws  of  1912  complete 
power  was  conferred  upon  the  Panaiua-Paeific  Commission  to 
expend  the  moneys  ap]>ropriated  without  any  supervision  by  the 
Comptroller,  and  all  the  provisions  of  the  State  Finance  Law- 
were  nullified  and  set  aside  as  to  the  exi>enditure  of  such  moneys 
for  the  purpose  of  encouraging  and  ])ronioting  a  complete  exhihit 
of  the  resources  of  the  ytate  at  the  Pauama-Pacifle  Exposition. 

In  support  of  my  consideration  of  the  statute  under  considera- 
tion I  call  attention  to  the  provisions  of  Aimi}ar  legislative  acts 
enacted  by  previous  le^islaturcH. 

In  1892  the  Legislature,  hy  chajiter  236,  provided  for  the 
representation  of  the  -Slate  at  the  AVorld's  Columbian  Exposition. 
A  commission  was  createil  and  an  appropriation  made  "  to  be  paid 
by  the  Treasurer  upon  the  warrant  of  the  (Comptroller,  issued 
upon  the  requisition  of  the  board  of  general  managers,  signed  by 
the  president  and  secretary,  accompanied  by  estimates  of  the  cx- 
peimea  for  the  payment  of  which  the  money  so  drawn  is  to  be 
applied." . 

Chapter  721  of  the  Laws  of  1905  provided  for  the  apjjoint- 
ment  of  a  "  Commission  for  the  Jamestown  Tercentennial  Expo- 
sition," Section  4  of  this  act  provided  for  the  payment  of  tlie 
niOQe^'B  appropriated  upon  a  inquisition,  the  language  being  iden- 
tical with  the  language  quoted  above  from  the  Act  of  1892. 

In  chapter  36  of  the  Laws  of  1S99  the  Lrgislatui-e  provided 
for  the  appointment  of  a  board  of  general  managers  of  the  exhibit 
of  the  State  of  New  York  at  the  Pan-American  Exposition.  This 
act  carried  an  appropnation  "  to  he  paid  by  the  State  Treasurer 
upon  the  warrant  of  the  ('omptroUer  upon  verified  vouchers  ap- 
]>roved  by  the  president  an<l  secretarv-  of  the  board  of  managers 
ifftfir  due  audit  by  the  V omptroUer. 

-By  the  terms  of  the  alx>ve  act  the  Legislature  exercised  its 
undoubted  right  to  jirovide  for  the  method  of  auditing  vouchers 
and  expenditures.  It  liirected  that  all  claims  should  he  audited 
by  the  Comptroller. 
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It  was  within  its  power  to  so  provide,  and  it  was  equally  within 
its  power  to  provide  the  method  found  in  chapter  541  of  the  Laws 
of  1912. 

The  entire  matter  was  within  the  jurisdirtion  of  the  Legisla- 
ture. For  reasons  sufficient  to  itself  it  provided  for  an  andit  hy 
the  Comptroller  as  to  exjienditurea  in  connection  with  the  Pan- 
American  pjxposition.  The  presumption  is  that  the  Legislature 
had  its  reasons  for  omitting  to  give  the  Comptroller  the  power  of 
audit  as  to  ex])enditureH  in  connection  with  the  Panama-Pacific 
Exposition.  Whether  there  were  reasons  or  not,  the  fact  remains 
that  the  ^legislature  has  provided  the  method  for  the  payment  of 
the  moneys  appropriated  for  the  purposes  specified  in  the  act 
AVe  have  nothing  to  do  with  that  question. 

In  my  opinion  the  Comptroller  has  no  right  of  audit  of  the 
bills  of  the  commission  and  no  power  whatever  in  connection  with 
its  expenditures. 

Dated  March  1,  1916. 

K.  E.  WOODBURY, 

A  ttomeif-Oeneral. 

To  Hon.  Er<iEKE  il.  Thavis.  Stofe  Comptroller.  Alhatn/.  A'.  Y. 


n  DiMBrnsEUENTS  of  LEcia- 


OPI.M...V 

Section  1  of  article  \  of  the  Constitutiou  provides  for  the 
election  of  a  ('oiii|)tn»ller.  Hectioii  2  of  said  article  fixes  the  term 
of  office  of  tlie  Comptroller.  Section  5  of  the  same  article  pro- 
vides that  he  shall  Ite  a  commissioner  of  the  land  office  and  of  the 
canal  fund  and  a  nicniher  of  the  canal  Itoard. 

Xowhere  in  the  Constitution  is  there  to  be  found  a  declaration 
of  the  ])owers  and  duties  of  the  Comjjtroller.  Moreover,  the  C'on- 
stifutioii  provides  in  -iirtide  V,  section  (j,  that  the  jwwera  and 
duties  i>f  the  Comptroller  "  shall  l>e  such  as  now  are  or  hereafter 
niiiy  he  prescrUietJ  In/  hiv."    It  is.  therefore,  neceasarv  to  refer  to 
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the  statutes  of  the  State  whenever  a  definition  of  his  powers  and 
duties  is  desired. 

Section  4  of  article  II  of  chapter  16  of  the  Consolidated  Laws, 
being  chapter  58  of  the  Laws  of  1909,  reads  as  follows: 

"  Section  4.   Duties  of  comptroHer,    The  comptroller  shall : 
"  Superintend  the  fiscal  concerna  of  the  state. 
"  2.  Keep,  audit  and  state  all  accounts  in  which  the  state 
is  interested. 

"  3.  Examine,  audit  and  settle  the  accounts  of  all  public 
officers  and  other  peraons  indebted  to  the  state  and  certify 
the  amount  or  balance  due  thereon. 

"  4.  Examine,  audit  and  liquidate  the  claims  of  all  per- 
aons against  the  state,  if  payment  thereof  out  of  the  treasury 
of  the  state  is  provided  for  by  law. 

"  5.  Draw  warrants  on  the  treasury  for  the  payment  of 
the  moneys  directed  to  he  paid  out  of  the  treasury,  but  every 
such  warrant  shall  refer  to  the  law  under  which  it  is  drawn." 

Subdivision  6  requires  the  Comptroller  to  make  a  report  to  the 
Legislature  annually.  Subdivision  7  authorizes  him  to  vote  and 
represent  the  State  whenever  the  State  is  entitled  to  vote  in  any 
stockholder/  meeting.  Subdivision  8  confers  upon  the  Comp- 
troller the  administration  of  all  court  funds. 

There  the  numerous  statutes  which  confer  upon  the  Comp- 
troller powers  and  duties  in  connection  with  the  administration 
of  the  business  and  affairs  of  the  State,  but  no  general  statute 
enlarging  generally  or  broadening  his  powers  of  audit  and  fontrol 
of  expenditures. 

Section  11  of  chapter  0')"  of  the  Laws  of  ISSi'i  reads  as  follows 
with  respe<'t  to  the  ex[)enHes  of  legislative  committees: 

"  Whenever,  l>y  resolution  of  either  house,  a  committee 
shall  be  directed  to  conduct  an  investigation,  or  take  testi- 
mony in  any  other  place  than  in  the  city  of  Albany,  the 
comptroller  shall  draw  his  warrant  for  the  payment  of  the 
aetual  and  necessary  expenses  incurred  thereby  by  such  com- 
mittee or  sub-committee  having  in  charge  such  investigation, 
inquiry  or  taking  testimony,  together  with  the  aetual  and 
necessary  expenses  of  such  officers  and  employees  as  shall  be 
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ftuthoi'izpd  to  Hocompany  them;  but  no  sucli  expense  shall  1<e 
paid  until  a  bill  of  the  items  thereof,  in  d<etail,  shall  he 
i-endered  to  the  comptroller,  and  the  oorreetneaB  thereof  shall 
1»  pertirted  I>v  the  chairman  of  such  committee,  and  duly 
npI)rove(l  liv  the  president  of  the  senate,  in  a  case  of  a  com- 
mittee of  the  senate,  and  by  the  speaker  of  the  Assemhly  in 
the  ease  of  a  committee  of  the  assembly,  ami  duly  proved  hv 
iiffidarit  or  oiheririxp.  to  the  sntisfaction  of  the  ComptroUrr:" 

The  foi-egoing  jirovisious  are  no  longer  iu  force.  They  are 
BuperEcderl  by  section  G:J  of  the  I-egislative  Law  (enacted  Laws 
of  1S!>2,  chapter  (IS2,  section  tilt),  being  chapter  32  of  the  Coii- 
soli(lute<l  ],aw8,  which  rend«  as  follows: 

"  'Whenever  by  resolution  of  either  house,  a  committee  duly 
ni»I)oiiited  by  it,  shall  be  dire<'(ed  to  conduct  an  iuTestigation 
or  take  testimony  in  any  other  place  than  the  citj-  of  Albany. 
the  comptroller  shall  draw  his  warrant  for  the  payment  of 
the  aHual  and  necessiiri/  e.rpeiises  of  the  committee  or  siil)- 
conunittee  having  in  charge  eiieh  investigation,  and  of  the 
officers  and  employees  authorized  to  accompany  them,  upon 
the  reiuiition  of  an  itemized  bill  of  such  expenses  certified  hij 
the  chairman  of  Ike  committee,  and  approved  by  the  presid- 
ivd  officer  of  (he  hotise  by  which  the  committee  was  appointed, 
aiid  xipon  proof  by  afidarit  or  otherwise  that  the  same  i^ 
due." 

AVhether  the  fiual  clause  in  the  statute  of  1880  conferred  any 
power  of  audit  upon  the  Comptroller  we  need  not  determine,  fur 
certain  it  is  that  the  final  clause  of  the  now  existing  statute , 
(section  63  of  the  Legislative  Law)  does  not  confer  any  such 
jwwer. 

The  duty  of  deteiniuiing  whether  the  expenses  were  actual  aiiJ 
necessnrj-  has  been  placed,  it  seems,  by  the  Legislative  Law  nut 
upon  the  {,'om])t roller  but  upon  the  chairman  of  the  committee 
and  presiding  ofheer  of  the  house  which  appointed  the  committee. 

All  the  Comptroller  can  demand  from  the  person  presentiui-' 
the  bill  is  that  the  same  be  itemized  and  proof  that  the  amount-" 
are  due.  In  other  words,  the  auditing  power  of  detennining  tlifl 
actual  and  neoessarj'  expenses  is  left  with  the  chairman  of  tlio 
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amunittee  and  the  presiding  officer  of  the  house,  and  tlie  special 
iiud  only  duty  of  the  Comptroller  is  to  demand,  in  addition  to  an 
it^miised  bill,  an  affidavit  or  other  proof  from  the  peraon  preeeut- 
itig  the  bill  diat  the  sums  are  due,  in  order  to  prevent  the  jtayment 
•)i  State  moneya  for  no  value  received  or  for  amounts  already 
piiid. 

The  initial  appropriation  for  the  Thompson  committee,  pur- 
jiiuiiit  to  a  Senate  resolution  of  January  18,  1915,  was  $5,000, 
xo  be 

"  paid  from  the  fuiuls  appropriated  for  t-ontinpent  expeuaes 
of  the  legislature,  by  the  treasurer  on  the  warrant  of  the 
comptroller  upon  the  certificifp.  of  tlip.  chairmnii  of  siich 
cotnmiftee  for  the  expenses  of  such  committee  and  its  inves- 
tigation." 

Kiich  subsequent  appropriation  for  tbn  coiinnitfec  contains  the 
.-anie  provision. 

The  supply  bill  of  1915  (chapter  726),  which  ap)>fopriated  the 
moneys  from  which  tliese  comiiiittce  expenses  arc  to  be  paid, 
!>rovide3  in  general  as  follows: 

"  Section  1.  The  treasurer  shall  pay,  on  the  winrant  of  the 
comptroller,  from  the  several  siima  s])eciHed,  to  the  i>ersons, 
and  for  the  purposes  indieateil  in  this  act,  the  amounts  named 
or  BO  mnch  thereof  as  shall  be  sufficient  to  accomplish,  in 
full,  the  purposes  designateti  by  the  appropriations,  which 
several  amounts  are  hereby  appropriated  out  of  imy  moueys 
in  the  treasury  not  otherwise  appropriated.  No  warrants 
shall  be  issued,  except  in  the  ca.se  of  aalaries,  until  the 
amounts  claimed  shall  have  been  amiite.d  and  allowed  hij  the 
comptTXtUer,  who  ia  herehij  authorized  to  determine  the  same, 
upon  vouchers  presented  as  required  hi/  section  in-elve  of  the 
state  finance  law." 

And  with  respect  to  the  particular  a[)i)ropriatioii  fi>r  contingent 
'xiieuses  of  the  Legislature  the  sui>i)Iy  bill  of  1915  also  |>rovides: 

"For  the  expenses  of  lejtislative  committees,  includiiifl 
compensation  of  witnesses;  for  indexing  the  bill,-*,  journiils 
and  documents  of  the  senate  and  assembly;  for  indexing  tlio 
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executive  journals  of  the  senate  and  for  the  preparation  of 
supplementary  indices  to  senate  and  assembly  bills,  journals 
and  doeumenta,  to  be  paid  on  the  certificate  of  the  temporary 
president  of  the  setmte  or  the  speaker  of  the  assemhlij.  re- 
spectively, for  postage,  express  and  transportation  qf  letters, 
reports,  documents,  etc." 

The  provisions  of  the  sujiply  bill  would,  of  conrse,  suiwrsetie 
the  provisions  of  the  Legislative  Law,  and  the  spet'iar  provisions 
of  the  sujjply  hill  would  in  turn  supersede  the  general  provisious 
of  the  sujjply  bill  if  it  appears  that  twth  pi-ovisions  of  the  suppiv 
bill,  general  ami  special,  cannot  or  were  not  intended  to  operate 
together. 

That  the  last  provision  (the  special  provision)  of  the  supply 
bill  was  intended  to  prevail  exclusively  seems  apparent  from  the 
fact  that  its  phraseology  is  similar  to  that  in  section  63  of  the 
Legislative  Law,  which  we  have  seen  does  not  require  an  audit 
by  the  Comptroller,  and  from  the  further  fact  that  many  other 
appropriating  items  of  the  supply  hill  provide  in  express  terms 
for  an  audit  by  the  Comptroller  which  connotes  that  the  Legif^ 
lature  sought  to  be  sjiecific  as  to  diffei'ent  items  and  desirous  of 
modifying,  limiting,  dispensing  with  or  reasserting  the  general 
provision  for  audit  of  the  lieginning  of  the  bill. 

The  foregoing  conclusion  is  the  more  rea<lily  arrived  at  in  view 
of  the  fact  that  the  practice  with  respect  to  the  payment  of  the 
expenses  of  legislative  committees  has  been  for  many  years  (and 
therefore  was  in  the  mind  of  the  Legislature  when  it  enacted  the 
supply  bill  of  1915)  for  the  Comptroller  to  pay,  without  his  audit, 
u])on  the  certification  of  the  bills  by  the  chairman  of  the  com- 
mittee and  the  presiding  ofii<'er  of  the  respective  house. 

The  Comptroller,  in  my  opinion,  cannot  exercise  a  power  of 
audit  over  the  Thompson  legislative  Committee  expenditures. 

Dated  March  1,  1916, 

E.  E.  WOODBURY, 

A  ttorney-General 

To  Hon.  EuoEHE  M.  Travis,  State  Comptroller,  Albany,  N.  Y. 
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Scope  of  the  set  requiring  the  examination  and   regiatration  o(  archi- 
tects discusMd. 

Inquiries 

1.  May  a  person  wbohss  gained  his  practical  experience  outside 
the  State  be  registered  for  the  purpose  of: 

(a)  Opening  an  office  and  practicing  exclusively  here; 

(b)  For  the  purpose  of  practicing  only  casually  here,  with- 
out opening  a  regular  office  ? 

2.  What  is  the  scope  of  the  provision  requiring  application  for 
rt^stration  within  certain  times  after  the  law  takes  effect  ? 

3.  JTay  a  person  be  registered  as  an  architect  who,  prior  to  the 
enactment  of  the  statute  providing  for  registration,  was  not  ex- 
clusively engaged  in  the  practice  of  architecture  ? 

Opinioh 

Article  7-a  of  the  General  BusinetiS  Law,  providing  for  the 
admission  of  registered  architects  to  practice  in  this  State,  was 
added  by  chapter  454  of  the  Laws  of  1915  (effective  April  28, 
1!)15).  Administration  is  given  to  a  board  of  examiners  under  the 
authority  of  the  Hegenta  of  the  University  of  the  State  of  New 
York. 

The  legislative  purpose  expre*=3ed  will  undoubtedly  be  accom- 
plished by  a  discreet  and  liberal  administration  of  the  statute's 
terms.  This  department  had  occasion  to  pass  upon  a  similar  situa- 
tion in  construing  the  law  applicable  to  undertakers  and  em- 
balm«^.  There  a  broad  and  general  construction,  leaving  full 
opportunity  for  administrative  discretion  was  recognized  (1913, 
Attorney-General's  Opinions,  347). 

The  control  over  admission  to  practice  of  the  professions  and 
callings  has  lately  been  discussed  in  People  vs.  Griswold,  213 
N.  T.  92.  Although  this  exercise  of  the  police  power  is  broad 
and  subject  only  to  general  limitation  by  the  courts,  still  the 
method  of  exercising  the  power  is  itself  as  important  as  the  mode 
of  its  grant  by  the  Legislature.     In  the  case  of  Tick  Wo  vs.  Uop- 
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kins,  lis  U.  S,  356,  there  ie  pointod  out  the  unlawful  results  flow- 
ing from  the  sfrin^dt  exeicisc  of  i>ovvfrs  under  an  ordinance  of 
soniewhnt  general  statement. 

The  nature  of  the  ini|niries  is  sncli  that  only  by  an  analysis 
of  the  statute  stop  by  step  may  tlieir  solution  be  clearly  indicated. 
At  the  ontsct,  »ectii.n  77  pe<inire«  that  a  person  who  was  not  prac- 
ticing architectnre  prior  to  April  28,  lOiri,  muat  procure  &  certifi- 
cate from  the  ^tate  iJoard  of  K.xauiijiers  iu  order  to  be  "  styled  or 
known  aa  an  architect."'  J'ersoiia  jmKniring  the  certificate  are  to 
1)0  known  as  ''  TJegistiiretl  Architects,"  using  the  letters  "  R.  A." 
It  is  therefore  apparent  that  the  status  of  persons  who  were  known 
aa  architects  prior  to  Hie  enactment  of  the  atattite  is  not  inter- 
fered with  and  they  may  continue  to  be  known  as  architects, 
simply.  If  thoy  desire  the  added  apjK'Ilation  of  "  Blistered 
Ari'hitect "  they  may  apply  for  certitication  as  will  presently  be 
shown.  Persons  who  have  not  been  in  jiractiee  may  not  be  styled 
or  known  even  as  architect'?  in  tlie  fnture.  In  order  to  enter  upon 
practice  at  all  they  must  qualify  aa  "  Registered  Architects." 

The  methods  of  admission  are  laid  down  in  section  79.  Gen- 
erally admission  is  open  only  to  citizens  of  the  United  States  and 
those  who  have  declared  their  intention  of  becoming  such.  It  is 
clear  therefore  that  fiireigners  who  were  not  previously  resident 
or  practicing  here  will  be  almost  entirely  excluded  from  the  regu- 
lar practice  of  architecture  of  this  State.  The  section  first  provides 
a  method  of  entrance  by  examination.  Preliminary  education  is 
prescribed  with  an  apprenticeship  of  fi\'e  years  as  qualification  for 
examination.  Apparently  work  in  professional  schools  may  anp- 
Iilcnient  the  apprenticeship  or  be  snbstitnted  for  it  in  part.  Then 
follow  provisions  for  exemption  from  examination,  and  it  is  with 
the  application  of  these  that  the  inquiries  prineipally  deal.  The 
llonrd  of  Examiners  may  exempt  applicants  from  esamination 
for  ndinission  as  "  TJcgistcred  Architects "  on  the  following 
grounds : 

(a)  As  gradiiales  of  aix'liitf'ciiiral  schools  and  with  three  years 
j»ractical  experience; 

(b)  As  adniittexl  to  pi'acticc  iu  another  State  or  country  having 
reciprocal  legal  requirements ; 
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(o)  Practicing  arclutecta  who  tave  been  engaged  in  their  pro- 
fession for  certain  periods  of  time.  A  person  who  has  been 
aciuaily  and  exclvsively  engaged  in  practice  on  hia  own  account 
for  one  year  prior  to  the  enactment  of  the  law  (April  28,  1915), 
may  apply  under  thia,  or,  if  practicing  aa  an  architect  in  the  em- 
ploy of  other  architects,  he  must  have  been  continuously  and  ex- 
clusively in  practice  two  years. 

The  first  question  has  to  do  with  the  right  of  architects  whoso 
experience  or  practice  was  gained  outside  the  State  to  apply  for 
examination,  or  to  apply  for  exemption  under  classes  (a)  and  (c) 
(section  79,  subdivisions  1  and  3). 

In  my  view,  the  right  of  any  person  to  pursue  a  lawful  business 
in  this  State  is  always  presumed  and  recognized.  There  being  no 
words  in  the  statute  necessarily  or  expressly  excluding  United 
States  citizens  from  other  States  and  foreign  countries,  the  board 
liaa  no  power  to.  exclude  such  persons  from  participating  in  the 
benefits  of  the  exemption.  The  comity  and  reciprocal  relations 
realized  with  other  States  and  countries  as  to  those  who  have 
been  admitted  in  other  jurisdictions,  fortify  my  conclusion,  rather 
than  assail  it;  for  in  such  cases  the  statute  gives  an  absolute  right 
of  admission  to  a  licensed  architect  in  a  State  or  country  having 
reciprocal  relations.  The  right  given  class  (b)  is  a  legal  status 
immediately  recognized  here.  Such  artificial  status  of  class  (b) 
conveniently  is  establisBed  by  the  statute.  However,  the  actuality 
and  adequacy  of  the  education  or  experience  of  those  who  have  not 
been  admitted  to  practice  elsewhere  is  something  an  adminietra- 
tive  board  should  naturally  determine.  It  follows  that  the  simple 
facts  of  experience  or  education  gained  outside  New  York  are 
equally  subject  to  ascertainment  by  the  board  whether  there  is 
registration  in  the  other  State  or  country  or  not.  If  such  ex- 
perience does  exist  the  board  must  accept  it  as  though  gained  in 
this  State. 

The  last  part  of  the  first  question  relates  to  the  right  of  the 
board  to  require  assurance  of  the  intention  of  non-residents  to 
practice  here  permanently.  As  in  the  caae  of  undertakers,  above 
referred  to,  this  statute  likewise  is  without  indication  that  lie 
board  must  demand  proof  that  the  applicant  intends  to  op^  and 
mmtain  an  office  in  this  State.  Such  intention  is  speculation  that 
the  board  may  not  require  of  the  applicant,  nor  may  it  pass  ol^"' 
the  reality  of  the  contemplated  action.     Nor  is  the  board  pvea 
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power  to  revoke  a  certificate  simply  because  the  licensee  does  not 
in  fact  make  uae  of  it  in  New  York  continuously. 

It  ia  therefore  my  opinion  that  a  non-resident  may,  lite  a  resi- 
dent, present  proof  of  educational  and  experience  qnalificationa 
gained  outside  this  State  for  admission  to  examination  under  the 
statute ;  or  he  may  make  application  for  exemption  from  examina- 
tion under  classes  (a)  and  (c)  like  any  resident.  This  statement 
is,  however,  subject  to  the  following  qualifications.  The  applicant 
for  examination  or  exemption  must  he  a  United  States  citizen  or 
have  declared  his  intention;  also  the  educational  qualificaticms 
must  be  gained  in  schools  rccc^ized  by  the  administrative  ofBcerB, 
and  it  might  happen  that  some  schools  at  which  the  candidate 
studied  in  foreign  countries,  other  States  or  even  in  New  York, 
would  not  be  so  recognized.  Further  than  this,  it  is  apparent  that 
those  persons  who  were  prior  to  the  statute  practicing  aa  archi- 
tects, simply,  and  who  desire  to  continue  as  such  without  qualify- 
ing as  Registered  Architects  must,  under  the  provisiwiB  of  sec- 
tioa  77,  have  resided  here  or  had  a  place  of  business  here  while  so 
practicing. 

The  second  inquiry  involves  the  question  as  to  wbetlier  or  not 
the  time  limitations  relating  to  application  for  exemption  by  class 
(c)  apply  equally  to  classes  (a)  and  (b).  A!a  above  stated  prac- 
ticing architects  who  desire  the  added  title  of  "  Bc^stered  Archi- 
tect "  must  apply  for  exemption  after  one  5'ear  or  two  years'  prac- 
tice, depending  on  whether  they  had  practiced  on  thrar  own  ac- 
count or  as  employees.  However,  these  time  limitations  contained 
in  section  79,  subdivision  3,  are  not  restrictiMis  on  classes  (a) 
and  (b),  (See  section  79,  subdivisions  1  and  2.)  As  without 
limitations  their  exemptions  necessarily  must  be  regarded  as  con- 
tinuing. Each  class  is  dealt  with  in  a  separate  subdivision  of  the 
section  and,  therefore,  we  may  not  assume  that  limitations  con- 
tained in  subdivision  3  applicable  to  class  (c)  relate  generally  to 
(a)  and  (b).  Further,  it  is  apparent  that  the  reciprocal  provision? 
applicable  to  other  States  [class  (b)]  were  meant  also  to  be  con- 
tinuing as  the  foreign  and  domestic  statutes  might  be  brought  into 
general  conformity  with  ours.  This  new  act  could  never  be  sus- 
tained upon  a  theory  that  it  was  intended  now  to  forever  fix  the 
Status  of  all  persons  at  present  practicing  or  preparing  to  do  M, 
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to  the  almost  complete  exclusion  of  other  perBODS  who  may  desire 
to  come  into  tlie  State. 

The  last  questioo  relates  to  the  re<iuirement  «f  "  actual,"  "  con- 
tinuous "  and  "  exclusive  "  practice  by  those  who  were  in  practice 
before  the  law  took  effect  and  who  do  not  desire  to  continue  simply 
33  architects,  hut  who  wish  to  become  "  E^stered  ArchitectB." 

These  requirements  of  actual,  continuous  and  exclusive  service 
must  be  construed  in  the  light  of  the  actual  practice  of  a  profes- 
sion. We  find  many  times  that  an  architect,  or  lawyer,  or  doctor 
intends  to  mate  his  work  exclusive  of  all  others  and  actually  holds 
himself  out  to  do  so.  Situations  readily  present  themselves  to  the 
mind  where,  due  to  lack  of  clientage  and  for  other  reasons,  the 
practitioner  finds  time  or  is  forced  to  deal  incidentally  and  tem- 
porarily with  avocations.  Such  a  person  is  not  excluded  from 
admission,  if  the  canons  of  good  faith  and  conduct  are  satisfied. 
We  have  presented  eases,  therefore,  which  require  delicate  admin- 
istration and, in  which  the  board  has  power  to  construe  and  should 
construe  the  statute  most  favorably  to  the  applicant. 

Dated,  March  I4th,  1916. 

E.  E.  WOODBURY, 

A  tiomey-OenertU. 

To  Hon.  Frank  B.  On.BKKT,  Chief  of  the  Law  Division,  State 
Department  of  Education,  Albany,  N,  Y. 


UqnoB  Tax  Law,  Sectiob  30,  SDm>iviBtos  C  —  Sizxino  LiquoB  on  Pbiuakt 


Inquiry 

Does  the  provision  of  the  Liquor  Tax  Law  prohibiting  the  sale 
of  liquors  on  any  day  of  a  general  or  special  election  apply  to  the 
days  upon  which  primaries  are  held  ? 

Opinion 

It  is  provided  in  section  30,  subdivision  0,  of  the  Liquor  Tax 
Law,  that  it  shall  not  be  lawful  for  any  person  either  with  or  witii> 
out  a  Liquor  Tax  Certificate  to  sell  or  give  away  any  l^^fl^^iiooy  Ic 
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"  On  any  day  of  a  general  or  special  election,  or  city  elec- 
tion or  town  meeting,  or  village  election  within  one-qnarter 
of  a  mile  of  any  voting  place,  while  the  polls  of  such  election 
or  town  meeting  shall  be  open." 

The  only  way  the  above  act  can  be  held  to  apply  to  a  primary  is 
by  construing  the  words  ''  special  election  "  as  applicable  thereta 
It  cannot  be  claimed  that  a  primary  is  a  general  election,  as  they 
are  all  held  on  the  Tuesday  next  succeeding  the  first  Monday  in 
November,  and  special  elections  can  only  be  held  on  some  day 
designated  by  the  Governor  to  fill  a  vacancy  as  provided  by  sec- 
tions 293  and  293  of  the  Election  Law,  so  it  is  evidrait  without  fur- 
ther consideration,  that  a  primary  was  not  intended  by  the  Legis- 
lature to  be  covered  by  the  provisions  of  section  30,  subdivision  C 
of  the  Liquor  Tax  Law, 

The  above  provision  of  the  present  Liquor  Tax  Law  was  passed 
in  1896,  and  became  chapter  112  of  that  year,  and  subdivision  C 
has  remained  unamended  since  that  time  so  far  as  the  above  quota- 
tion is  concerned,  but  the  section  baa  been  re-numbered.  There 
were  no  ofGcial  or  unoiGcial  direct  primaries  held  at  that  time, 
neither  had  there  been  any  particular  agitation  of  the  subject  of 
direct  primaries  in  this  State  at  that  time  and  there  was  not  until 
several  years  thereafter,  so  it  is  not  pc^sible  for  the  L^slature  to 
have  intended  at  that  time  to  make  the  provisions  of  Subdivision 
C  broad  enough  to  cover  a  primary  day.  The  Election  Law  was 
amended  by  chapter  Sfl  of  the  Laws  of  1911  providing  for  the 
nomination  of  candidates  by  direct  vote  of  the  enrolled  voters  of 
the  respective  parties  at  what  are  generally  called  "  direct 
primaries."  Official  and  unofficial  primaries  are  held  for  the  pur- 
pose of  placing  candidates  in  the  field  for  election  at  some  general 
or  special  election  which  is  to  follow  and  for  the  purpose  of  elect- 
ing persons  to  party  position.  I  am  unable  to  find  that  such 
primaries  are  anywhere  called  or  referred  to  as  an  "  election  "  or 
a  "  special  election,"  but  are  sometimes  referred  to  as  "  official 
primary  election'*,"  and  also  as  "  unofficial  primary  elections."  It 
would  be  strange  if  the  Legislature  ever  intended  that  subdivision 
C  should  apply  to  such  primaries,  that  it  has  not  passed  some 
amendment  to  that  effect,  and  it  is  safe  to  assume  that  if  any 
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I^slative  body,  since  the  BDactment  of  the  Primary  Law,  had  in- 
tended to  make  aubdivision  C  apply  to  such  primaries  that  we 
would  find  some  plain  and  unequivocal  provision  of  that  char- 
acter, and  that  a  subject  of  such  general  interest  would  be  left  to 
interference  or  to  a  forced  and  strained  constrnction  of  the  statute, 
ia  highly  improbable.  Some  five  years  have  elapsed  since  the 
establishment  of  a  primary  day  and  up  to  ^s  time  the  day  haa 
never  been  rc^rded  as  within  the  inhibition  of  the  statute  as  to 
the  sale  of  Hquor  thereon. 

The  prohibition  against  the  sale  of  liquor  upon  a  direct  primary 
day  was  certainly  not  within  the  spirit  of  the  act  for  no  such  day 
was  then  provided  for  or  even  in  contemplation,  and  it  is  <>er- 
tainly  not  within  the  letter  of  the  act. 

The  sale  of  liquor  is  made  lawful  when  the  holder  of  a  certifi- 
cate haa  complied  with  all  the  requirements  of  ^he  statute  and  he 
is  at  liberty  to  sell  his  merchandise  at  all  time  and  to  all  jicrtions 
except  as  be  is  directly  and  specifically  prohibited  by  some  law, 
and  to  hold  that  because  he  is  prohibited  from  selling  up<)n  a  gen- 
eral or  special  election  day,  he  is  also  prohibited  from  selling  upon 
a  primary  day,  would  be  doing  violence  to  both  the  spirit  and  the 
letter  of  the  law. 

A  punitive  or  prohibitive  statute  cannot  be  extended  by  infer- 
ence or  implication  beyond  its  direct  and  specific  provisions,  for   . 
the  purpose  of  rendering  an  act  unlawful  which  would  otherwist; 
be  lawful. 

I  am  therefore  of  the  opinion  that  subdivision  C  of  section  30 
of  the  Election  Law  does  not  apply  to  the  sale  of  liquor  on  primary 
days. 

Dated,  April  1,  1936. 

E.  E.  WOODBURY, 

AUomey-Oenerdl. 
To  Hon,  Gedbgb  E.  Geee:^,  Commissioner  of  Excise,  Albany, 
N.T. 
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IirvKeTiiGNTB  FOB  Savirqs  Banks  — 
Texas  —  Bankikd  liAW,  i  230-^3 
82S. 


e  legal  iaveatmcnts  for  Mvisgs 


Statement 

Section  2S9  of  the  Banking  Law  provides  amMig  a&er  Lkings 
that  a  city  muat  possess  a  population  of  at  least  45,000  before  itf. 
bonds  may  be  purchased  and  held  by  savings  banks  of  the  State. 
"  The  Federal  census  next  preceding  "  a  cont^uplated  investment 
in  the  bonds  is  referred  to  by  the  statute  as  the  source  for  determin- 
ing whether  a  city  has  the  requisite  population.  It  seems  that  the 
city  of  El  Paso,  Texas,  had  by  the  decennial  Federal  censns  of 
1910  a  population  of  39,279  and  by  a  special  Federal  census  of 
the  city  taken  as  of  January  16,  11)10,  a  popuktiim  of  61,808, 
Tested  by  the  census  of  1910  the  bonds  of  that  city  would  not  be 
legal  investments,  bnt  if  the  special  census  figures  of  1916  may 
be  used  the  bonds  have  become  l^el  investments. 

laqciET 

The  State  Banking  Department  therefore  desires  to  be  informed 
whether  under  the  language  of  section  239  of  the  Banking  Law 
savings  banks  may  now  invest  their  deposits  and  sums  credited  t« 
their  guaranty  funds  in  bonds  of  the  city  of  El  Faso. 

Opinion 

Subdivision  5  of  section  239  of  the  Banking  Law  provides  as 
follows : 

"  §  239.  Investment  of  I>bposits  and  Guaeanty  Fund 
AND  RssTEiCTiONS  Thekeon,  A  savings  bank  may  invest  the 
moneys  deposited  therein,  the  sums  credited  to  the  guarantj 
fund  thereof  and  the  income  derived  thcrefronl,  in  the  follow- 
ing property  and  securities  and  no  other  and  subject  to  the 
following  restrictions: 

*  *  *  *  *  * 

5.  The  stocks  or  bonds  of  any  incorporated  city  situated  in 
one  of  the  States  of  the  United  Stat^  which  was  admitted  to 
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statehood  prior  to  Jaiiuary  first,  eighteen 'hundred  and  ninety- 
six,  and  which  since  January  firet,  eighteen  hundred  and 
sixty-one,  has  not  repudiated  or  defaulted  in  the  payment  of 
any  part  of  the  principal  or  interest  of  any  debt  authorized 
by  the  L^slature  of  any  such  State  to  be  contracted,  pro- 
vided aaid  city  has  a  population,  as  shown  fcy  the  Federal  cen- 
sus  next  preceding  said  investment  of  not  leas  than  forty-five 
thousand  inhabitants,  and  was  incorporated  as  a  city  at  least 
twenty-five  years  prior  to  the  making  of  said  investment; 

The  section  in  its  remaining  sentences  continues  to  raiuinerate 
various  other  limitations  and  restrictions  which  must  have  been 
observed  by  the  city. 

It  appears  from  proof  furnished  and  certified  February  18, 
1916,  by  the  City  Clerk  of  El  Paso  that  the  city  has  complied  in 
all  respects  (omitting  the  question  of  population)  with  every  pro- 
vision of  the  statute.  There  remains  accordingly  for  determina- 
tion only  the  narrow  and  definite  question  whether  the  city  has 
a  population  of  over  45,000  "  as  shown  by  the  Federal  census  next 
preceding  aaid  investment." 

The  word  "  census  "  has  been  oftentimes  defined  generally  as  an 
official  reckoning  or  enumeration  of  the  inhabitants  and  wealth  of 
a  country  or  State.  But  I  find  no  hesitation  in  concluding  that 
there  can  be  a  census  of  a  city  as  well.  (State  ex  rel.  Ryan  v. 
Wooten  [Mo.],  122  S.  W.  1101,  1103;  Cothran  v.  Cook  [Cal.], 
80  Pac.  699 ;  City  of  Huntington  v.  Cast  [Ind.],  4S  N.  E.  1125 ; 
State  V.  Faulkner,  20  Kans.  541 ;  CBryan  v.  City  of  Owensboro 
[Ky,],  68  S,  W.  858).  Moreover  in  any  general  census  of  the 
county  or  State  that  portion  which  covers  a  particular  city  must 
in  effect  produce  a  census  of  the  city. 

As  section  239  of  the  Banking  Law,  in  the  part  under  discus- 
sion, is  interested  only  in  the  actual  population  of  a  city  taken 
with  due  precision,  any  next  preceding  Federal  census  would 
appear  to  be  of  sufiicient  reliability  to  meet  the  necessities  of  the 
statute,  unless  of  course  it  be  that  the  Legislature  has  purposely 
singled  ont  for  exclusive  use  what  is  known  as  t2ie  decennial  Fed- 
eral census  taken  under  the  authority  of  the  Federal  Constitntion. 
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I  have  examined  several  statutes  of  tlie  State  where  a  census  or 
enumeration  ia  referred  to,  but  have  received  no  aid  from  them  in 
interpreting  this  section  of  tlie  Banking  Law.  (Conatitiition,  artide 
XII,  section  2 ;  Village  Law,  section  310 ;  Liquor  Tax  Law,  sec- 
tion 8;  Matter  of  Ahlers,  141  A.  D.  891;  section  81,  Executive 
Law  of  1892). 

The  power  of  the  President  to  direct  the  taking  of  the  special 
census  of  El  Paso  is  found  in  the  organic  act  creating  the  Depart- 
ment of  Commerce  and  Labor,  Act  of  February  14,  1003,  wherein 
it  1b  provided  in  section  8  as  follows: 

"  That  the  Secretary  of  Commerce  and  Labor  shall  annually, 
at  the  close  of  each  fiscal  year,  make  a  report  in  writing  to 
Congress,  giving  an  account  of  all  moneys  received  and  dis- 
bursed by  him  and  his  department,  and  describing  the  work 
done  by  the  department  in  fostering,  promoting  and  develop- 
ing the  foreign  and  domestic  commerce,  the  mining,  mami- 
faeturing,  shipping,  and  fishery  industries,  and  the  transpciv 
(ation  facilities  of  the  United  States,  and  making  such  recom- 
mendations as  he  shall  deom  necessary  for  the  effective  per- 
formance of  the  duties  and  purposes  of  the  department.  He 
shall  also  from  time  to  time  maJce  such  special  investigaiioTK 
and  reports  as  he  may  he  required  to  do  hy  the  President, 
or  hi/  either  House  of  Congress,  or  xvkich  he  himself  may  deem 
necessary  and  urgent." 

Under  the  authority  conferred  by  the  above  act  the  following 
special  censuses  have  been  taken  under  direction  of  the  President: 
Oklahoma  and  Indian  Territory,  July  1,  1907;  Tulsa,  Oklahoma, 
April  15,  1915;  Hamtramck,  Michigan,  June  25,  1915;  Highland 
Park,  Michigan,  November  15,  1915 ;  St.  Clair  Heights,  Michigan, 
November  18,  1915,  and  Hastings,  Nebraska,  Decwnber  13,  1915. 

The  phrase  "by  the  Federal  census  next  preceding  said  invest- 
ment "  first  appeared  in  the  Banking  Law  in  1905  (chapter  401). 
It  will  be  observed  that  when  this  phrnac  was  inserted  in  the  State 
statute  the  power  of  tbe  President  to  direct  a  special  census  existed 
under  the  Federal  law,  and  the  New  York  Legislature  may  prop- 
erly be  deemed  to  have  enacted  section  239  of  the  Banking  Law 
with  knowledge  of  the  existence  of  the  special  provision. 
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There  is  nothiog  in  the  wording  of  the  phrase  "  by  the  Federal 
census  next  preceding  said  investment "  which  to  my  mind  would 
confiue  its  operation  to  a  Federal  census  taken  at  the  e:(piration  of 
every  tenth  year.  Neither  the  Constitution  of  the  United  State* 
nor  the  Federal  Census  Act  of  March  3,  1899,  require  that  a  Fed- 
eral census  be  taken  at  the  expiration  of  every  ten-year  period, 
leather  the  language  is,  that  a  census  shall  be  taken  "  within  three 
years  after  the  first  meeting  o£  the  Congress  of  the  United  StateSj 
and  within  every  subsequent  term  of  ten  years"  (Federal  Consti- 
tution, article  I,  section  2,  paragraph  3),  and  "  in  the  year  1900, 
and  once  every  ten  years  thereafter"  {section  1,  Act  of  March  3j 
1899).  Therefore  "  the  "  Federal  census  referred  to  in  section 
of  the  Banking  Law  must  reasonably  be  construed  to  mean  " 
Federal  census,  for  we  cannot  accuse  the  Legislature  of  tying  the 
operation  of  the  State  statute  down  to  a  procedure  which  had  no 
fixed  existence  under  the  Federal  Constitution  or  Federal  Law. 
Congress  could  direct  that  a  Federal  census  he  taken  at  any  time 
Tvithin  a  ten-year  period. 

The  above  point  is  made  to  offset  any  argument  that  Federal 
census  figures  were  to  be  used  under  the  New  York  Banking  Law 
not  only  because  they  were  supposedly  accurate  and  readily  avail- 
able, but  for  the  reason  that'a  ten-year  period  was  in  the  mind  of 
the  New  York  Legislature  to  make  certain  that  bonds  of  "  mush- 
room "  cities  rising  above  the  requisite  45,000  population  and 
falling  below  it  vMhin  a  ten^year  period,  should  be  excluded. 

Furthermore  the  Banking  Law,  section  239,  is  designed  to  se- 
cure the  safety  of  savings  bank  investments.  Population  has  the 
least  effect  upon  the  safety  of  bonds  of  any  of  the  restrictive  pro- 
visions of  the  investment  law.  One  inhabitant  may  turn  the  tide 
one  way  or  the  other.  We  should  not  therefore  attempt  to  con- 
strue the  statute  so  strictly  as  to  exclude  a  city  which  complies  with 
every  other  essential  requirement  of  the  law,  and  as  to  population 
has  in  fact  over  one-third  more  than  the  number  fixed  by  the 
statute.  The  accuracy  of  this  enumeration  of  El  Paso  is  stated  to 
be  beyond  question.  In  a  letter  dated  February  21,  1916,  Hon. 
William  C.  Eedfield,  Secretary  of  Commerce  and  Labor,  says : 
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"  It  ia  true  that  the  enuraeratioii  in  question  was  made  by 
the  Federal  government;  that  it  waa  lawfully  authorized;  and 
that  as  all  the  formalities  as  to  enumeration,  tabulation, 
secrecy,  etc.,  which  were  employed  in  the  taking  of  the  de- 
cennial census  of  1910  were  strictly  observed,  the  accuracy  of 
the  enumeration  is  beyond  question." 

The  special  census  of  January  15,  1910,  upon  order  of  the 
President  was  therefore  a  Federal  census  and  to  all  intents  and 
purposes  "the  Federal  census  next  preceding"  the  making  of 
the  investment.  "  The  "  as  used  before  the  word  Federal  census 
waa  apparently  placed  there  to  distinguish  between  the  next  preced- 
ing State  census  and  the  next  preceding  Federal  census  and  not  to 
mark  out  a  particular  Federal  census. 

People  ex  rel.  Carter  v.  Rice,  135  U".  Y.  473,  has  considerable 
bearing  upon  the  interpretation  I  have  given  to  the  Banking  Law. 
Section  5  of  article  III  of  the  Constitution  of  1846,  as  amended 
in  1874,  provided  that  the  Legislature  should  "  at  its  first  sessicm 
after  the  return  of  every  enumeration  "  apportion  the  assembly- 
men to  the  various  counties.  The  objection  waa  raised  that  the 
apportionment  of  1892  was  unconstitutional  because  made  at  a 
special  session  of  the  Legislature  following  the  enumeration  of 
1892,  and  not  at  the  first  r^ular  session  following  such  enumera- 
tion. The  objection  was  disposed  of  by  the  Court  of  Appeals  in 
the  Carter  case  in  the  following  language: 

"  The  point  is  made  that  an  extraordinary  session  is  not 
such  a  session  of  the  Legislature  as  is  contemplated  by  the 
Constitution.  To  my  mind  the  objectiMi  is  wholly  widiont 
force.  An  extraordinary  session  is,  nevertheless,  a  session 
of  the  Legislature.  The  Governor,  by  the  terms  of  the  Con- 
stitution, has  '  power  to  convene  the  Legislature  (or  the  senate 
only)  on  extraordinary  ooeasions,'  When  thus  convened,  ia 
not  the  Legislature  in  session?  And  can  it  be  for  a  moment 
correctly  contended  that  a  session  thus  convened  is  the  same 
session  which  had  already  terminated  by  an  adjournment 
without  day?  It  is  not  a  regular  session,  it  ia  true;  it  is 
what  the  Constitution  describes  it,  an  extraordinary  session, 
but  yet  a  session  of  the  Legislature.    The  Constitution,  does 
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not  sa;  that  the  session  wliicb  is  to  deal  with  the  question 
must  he  a  r^ular  one.  All  it  directs  is  that  the  Legislature 
at  the  first  session  after  the  return  shall  proceed  to  make 
the  alterations. 

There  is  no  basis,  in  the  language  of  the  Constitution,  for 
the  claim  that  the  session  of  the  Legislature  referred  to  in 
that  instnimHit  is  the  first  session  of  the  L^slature  which 
itself  first  convenes  after  the  return  of  the  apportionment. 
The  Constitution  does  not  say  so,  and  I  fail  in  finding  any 
reason  in  principle  or  in  the  nature  of  the  subject  which  calls 
for  such  a  construction." 

Likewise  in  the  ascertainment  of  the  population  of  any  city 
under  section  239  of  the  Hanking  Law  it  would  seem  that  in  the 
nature  of  things  the  purpose  of  the  statute  wonld  be  as  well  served 
by  a  special  census  as  by  a  general  census  so  long  as  both  were 
ninducted  under  authority  of  the  Federal  government ;  .and  the 
F^slflture  could  have  had  no  incentive  to  make  a  discrimination 
(between  a  special  and  a  general  census)  which  accomplished  no 
perceivable  benefit  to  the  security  of  the  bonds. 

In  my  opinion  the  special  Federal  census  figures  may  be  used ; 
and  bonds  of  the  city  of  El  Pasn,  Texas,  have  become  legal  invest- 
ments for  savings  banks  of  the  State. 

Dated,  April  10th,  1016. 

E.  E.  WOODBURY, 

A  Uomeff-Qeneral. 

To  Hon.   Edqene  Lamb   RrciiAKDa,  Superintendent  of  BaxJca, 
Albany,  N.  Y. 


EuoB  Abisino  in  Apportionment  of  Taxhx  in  Rensbelaeb  Countt — 
Excraa  Levy  —  Rbtund  to  Taxpayers  —  Tax  Law.  IS  59,  84  —  Coiintt 
Law,  I!  12,  16,  242. 

The  existing  lawn  do  not  adequately  afford  relief  in  the  matter  of  the 
wiCMH  tax  erroRvouBly  levied  in  the  County  of  Rcnanelaer  and  therefore 
Hprrial  legislation  in  requir^. 

Statement 
Through  en  error  of  the  Board  of  Supervisors  of  Rensselaer 
countv  in  apportioning  to  the  various  towns  of  that  county-the     ■ 
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amounts  to  be  raised  therein  by  tax  in  the  year  1916,  approxi- 
mately $156,000  has  been  collected  from  the  taxpayers  throughout 
the  county  in  excess  of  the  amount  required  for  State,  county  and 
towu  purposes.  The  county  budget  contained  the  correct  total 
amount  needed  for  the  support  of  government,  and  that  amount 
waa  levied  by  resolution  of  the  Board  of  Supervisors  December  10, 
1916,  but  in  apportioning  this  amount  among  the  towns,  the  items: 

State  tax $155,121  29 

Troy  tax  clerk 1,200  00 

Appropriation  for  the  blind. .......  44  58 

$156,365  87 


were  erroneously  included  twice,  thus  increasing  the  tax  in  the 
county  by  the  above  indicated  excess  sum.  It  results  that  the 
people  of  the  county  have  been  called  upon  to  contribute  $156,000 
more  than  was  their  legal  obligation,  and  of  this  amount  about  05 
per  cent.,  I  understand,  has  been  collected  and  paid  into  the  county 
treasury. 

Inquiry 
The  County  Treasuerer  has  inquired  of  the  State  Comptroller 
whether : 

1.  He  would  have  a  right  to  use  this  $156,000  to  pay  quarterly 
audits. 

2.  Whether  he  would  have  a  right  to  hold  this  $156,000  until 
the  next  tax  levy  is  made  up  and  then  credit  each  taxpayer  next 
year  with  the  excessive  amount  collected  this  year. 

3.  "Whether  the  whole  tax  levy,  or  if  not,  whether  any  portion 
of  the  same,  is  illegal,  as  distinguished  from  merely  an  excessive 
tax. 

4.  Whether  in  any  event,  he  should  not  have  a  legalizing  act  of 
the  Legislature  passed  legalizing  whatever  steps  he  is  advised  and 
deems  most  proper  to  take  in  relation  to  this  excess  of  $156,000, 

Opinion 

Counties  are  governmental  subdivisions  of  the  State.     Upot 

the  legislative  body  of  each  county,  namely,  the  Board  of  Super 
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visors,  bae  been  placed  the  duty  of  including  the  State  tax  in  the 
yearly  levy  of  taxes  for  the  county.  Section  58  of  the  Tax  Law 
provides : 

"  §  58.  Levy  of  Tax  by  Scpbhvisoks.  The  Board  of 
Supervisors  of  each  county  shall,  at  its  annual  meeting,  levy 
the  taxes  for  the  county,  including  the  State  tax,  upon  the 
valuations  as  equalized  by  it     *     *     *." 

The  Legislature  has  also  delegated  to  the  counties  the  power  to 
raise  moneys  to  conduct  the  governmental  affairs  of  the  county,  and 
has  impressed  duties  upon  the  Board  of  Supervisors  in  this  respect. 
Section  242  of  the  County  Law  prescribes  that : 

"  The  moneys  necessary  to  defmy  the  covnty  eha/rges  of 
each  county  shall  be  levied  on  the  taxable  property  in  the  sev- 
eral towns  therein,  in  the  manner  prescribed  in  the  general 
laws  relating  to  taxes ;  and  in  order  to  enable  the  county 
treasurer  to  pay  such  expenses  as  may  become  payable  from 
time  to  time,  the  Board  of  Supervisors  shall  a?tn.ually  cause 
such  sum  to  he  raised  in  advance  in  their  county,  as  they 
may  deem  neeessary  for  such  purposes." 

By  the  following  subdivisions  of  section  12  of  the  County  Law, 
other  general  powers  and  duties  of  the  Board  of  Supervisors  with 
regard  to  taxation  are  set  forth : 

"  §  12.     The  Board  of  Supervisors  shall: 

3.  Aiudit.  Audit  all  accounts  and  charges  against  the 
county,  and  direct  annually  the  raising  of  sums  necessary  to 
defray  them  in  full. 

3,  Town  charges.  Annually  direct  the  raising  of  such 
sums  in  each  town  as  shall  he  necessary  to  pay  Us  town 
charges. 

4.  Taxes.  Cause  to  be  assessed,  levied  and  collected,  such 
otiier  assessments  and  ta^ces  as  shall  be  required  of  them  by 
any  law  of  the  State." 

Counties  through  their  Boards  of  Superviaors  (rec(^ized  as 
constitutional  bodies,  Constitution,  article  III,  sections  26,  27), 
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no  doubt  possess  as  do  cities,  towus  and  villages  a  honie  rule  power 
of  taxaticn  for  local  purposes.  (City  of  Albany  v.  Hooker,  iC»4 
N.  Y.  1;  Village  of  Pelham  v.  Town  of  Pelham,  215  N.  Y.  374.) 

We  look  in  vain  througli  the  State  statutes  for  any  authority  in 
the  Board  of  Superviaors  to  collect  a  sum  for  State  taxes  over  an^: 
above  the  aniouut  certified  by  the  Comptroller  to  the  Board  of 
Supervisore.  We  need  look  nowhere  else  for  a  source  of  power  in 
the  counties  to  collect  State  taxes,  for  obviously  enough  no  home 
rule  power  of  a  county  could  authorize  the  iinpositiou  of  a  State 
tax  and  its  collection. 

Nor  does  a  home  rule  power,  broad  as  it  may  be,  extend  to  the 
levy  or  collection  of  a  local  tax  which  the  records  themselves  dis- 
close is  absolutely  unnecessary  for  local  purpoeea.  Therefore  thc 
balaaee,  $1,244.58,  of  the  excess  tax  above  the  amount  collected 
the  second  time  for  the  State  tax,  was  also  illegal.  The  supen'isors 
were  therefore  entirely  without  jurisdiction  to  authorize  the  collec- 
tion of  any  portion  of  the  excess  tax,  and  the  same  is  wholly  void. 

Having  determined  that  the  excess  tax  was  illtgal,  we  are 
brought  to  a  consideration  of  remedial  methods  open  to  the  county 
or  to  the  taxpayers. 

The  County  Law,  section  16,  empowers  the  Board  of  Supervisors 
of  any  county  upon  the  application  of  a  taxpayer  to  refund  to  such 
taxpayer  the  amount  of  any  tax  illegally  or  improperly  levied: 

"  §  16,       CoKBECTION    OF    AsSESBMESTS,    AND    RETUBXtSU 

AND  Refunuino  OF  ILLEGAL  Taxes.  Any  Buch  board  may 
correct  any  manifest  clerical  or  other  error  in  any  assessmeni 
or  returns  made  by  any  one  or  more  town  officers  to  such  board 
or  which  may,  or  shall  have  properly  come  before  such  board 
for  its  action,  coniirmation  or  review;  and  c<wse  to  be  re- 
funded to  any  person  the  amount  collected  from  him  of  any 
tax  illegally  or  imj)ro}>erIy  assessed  or  levied,  and  upon  thp 
order  of  the  county  court,  it  shall  refund  any  such  tax." 

The  taxpayer  may  also  avail  himself  of  the  common  law  action 
for  money  had  and  received  to  recover  the- illegal  and  therefore  the 
unjust  tax.  (Aetna  Insurance  Co.  v.  The  Mayor,  153  N.  Y.  331; 
Tripler  v.  The  Mayor,  139  N.  Y.  1.) 
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In  neither  proceeding,  the  application  under  the  County  Law 
or  the  common  law  action,  can  the  taxpayer  recover  the  amount  of 
his  illegal  tax  if  the  same  has  been  voluntary  paid. 

The  rules  governing  the  law  of  voluntary  payment  have  been 
quite  recently  reiterated  by  the  Court  of  Appeals  in  Matter  of  Vil- 
lage of  Delhi,  201  N.  Y.  408,  414: 

"  Where  an  assessment  is  void  on  its  face  and  a  person 
without  duress  in  fact  pays  the  tax  levied  upon  such  assess- 
ment, it  is  a  voluntary  payment  and  cannot  be  recovered  under 
section  16  of  the  County  Law.  (Matter  of  MoCue  v.  Super- 
visors of  Monroe  Co.,  162  N.  Y.  235;  Matter  of  Reid,  52 
App.  Div.  243;  Matter  of  Gardner,  52  App.  Div.  625,  affd., 
167  N.  Y.  621 ;  Toai  v.  City  of  New  York,  34  Misc.  Rep.  18 ; 
affd.,  67  App.  Div.  ei9;  Matter  of  Village  of  Medina,  52 
Misc.  Rep.  021;  affid.,  121  App.  Div.  929.) 

"  Where  an  assessment  although  valid  on  its  face,  but  in 
fact  illegal  and  void,  is  paid  by  a  person  with  knowledge  of 
the  facts  which  render  the  assessment  void  and  without  duress 
in  fact  it  is  a  voluntary  payment.  (Haven  v.  Mayor,  etc  of 
N.  Y.,  67  App.  Div.  90;  affd.,  173  N.  Y.  611;  Tripler  v. 
Mayor,  etc.  of  N.  Y.,  125  N.  Y.  617.)" 

Assuming  a  tax  is  not  void  on  its  face,  what  constitutes  a  volun- 
tary payment  which  will  prohibit  a  recovery  of  the  tax,  has  by  the 
more  recent  decisions  been  defined  to  be  a  payment  when  the  tax- 
payer is  possessed  of  full  knowledge  of  the  facts  which  would  show 
the  tax  to  he  an  illegal  one.  The  rule  is  applied  broadly  in  favor 
of  the  taxpayer.  Ignorance  of  the  existence  of  a  statute  has  been 
held  to  be  a  mistake  of  fact,  not  of  law,  which  will  afford  the  tax- 
payer relief.  (Tripler  v.  Mayor,  139  N.  Y.  1 ;  Matter  of  Village 
of  Delhi,  201  N.Y.  408.) 

It  was  the  lack  of  knowledge  of  a  fact,  namely,  the  erroneous 
insertion  of  the  excess  amounts  in  the  apportionment  sheet,  which 
I  believe  has  constituted  the  payment  by  the  taxpayers  of  Rensse- 
laer county  an  involuntary  one. 

The  tax  was  not  apparctitly  void.  An  inspection  of  the  assess- 
ment roll  would  not  have  disclosed  the  illegality  of  the  tax.  And 
although  the  taxpayer  is  usually  charged  in  law  with  knowledgk 
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of  what  the  public  records  (of  the  Ikiard  of  Supervisors)  contain, 
au  inspection  of  those  records  would  have  disclosed  no  jurisdic- 
tional steps  which  would  have  made  tlie  assessments  void,  other 
than  the  clerical  error  of  including  the  State  tax  and  the  other 
items  twice.  Lack  of  knowledge  of  an  error  of  this  nature  will,  I 
believe,  be  construed  to  be  n  lack  of  knowledge  of  a  fact;  and  the 
taxpayer  not  cliargeable  as  a  matter  of  law  with  knowledge  of  the 
existence  of  snch  fact.  There  was  a  mutual  ignorance  of  fact 
upon  the  part  of  the  Board  of  Supervisors  and  the  taxpayer,  and 
relief  ought  to  follow.  (Betz  v.  City  of  Kew  York,  119  A.  D,  91 ; 
affd.,  193  N.  Y.  G25;  Aetna  Insurauce  Co.  v.  i[ayor,  153  N.  Y. 
3;tl ;  Matter  of  Edison  Illuminating  Co.,  32  A,  D.  371 ;  affd.,  155 
N".  Y.  GiJ9;  Jex  v.  Mayor,  103  X.  Y.  53C;  Mutual  Life  Inaurance 
Co.  V.  Mayor,  144  N.  Y.  494.) 

If  I  am  so  far  correct  the  tax])ayers  who  have  paid  their  taxes 
have  a  remedy  either  imder  section  IG  of  the  County  Law,  or  by  an 
action  for  money  had  and  received  to  recover  from  the  county  the 
excess  tax  collected. 

Furthermore  I  am  of  the  opinion  that  the  Legislature  could  not 
ly  a  curative  statute  defeat  tlio  taxpayer's  right  of  recovery  by 
directing  that  these  moneys  be  retained  by  the  county  and  credited 
U]>oQ  next  year's  taxes.  I  have  not  overlooked  in  arriving  at  this 
conclusion  that  line  of  authorities  in  which  the  courts  uphold  a 
power  in  the  Legislature  to  cure  aascssnicnt  proceedings  which  are 
void  because  of  the  omission  of  proper  jurisdictional  steps  upon 
the  part  of  the  assessing  officers.  But  those  were  cases  in  which 
the  Legislature  had  power  in  the  first  instance  to  direct  the  various 
jurisdictional  steps.  Here  no  legislative  power  at  any  time  existed 
to  direct  the  collection  of  taxes  which  were  clearly  not  needed  for 
public  purposes.  In  tlie  often  quoted  i»lira?e  of  Juilge  Finch  in 
People  ex  rel.  IJarnard  v.  Wcuiple,  117  N.  Y.  77,  85,  "  it  is  im- 
possible to  cure  what  never  had  life  enough  to  be  sick."  For  other 
instances  of  the  application  of  the  same  principle  see  People  ex 
rel.  Hays  y.  BrookK-n,  71  N.  Y.  405;  Cromwell  v.  MacLean,  123 
N.  Y.  474,  490;  Xc-hn-sa-ne  Park  Association  v.  Lloyd,  7  A.  D. 
359;  VanDeventrr  v.  Long  Island  City,  139  K.  Y.  133,  130; 
Meigs  v.  Roberts,  1C2  X.  Y.  371,  378 ;  "Wallace  v.  McEchron,  176 
N.  Y.  424,  429;  Bryan  v.  MoGurk,  332,  336.     The  retention  of 
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the  taxpavers'  money  imOer  the  circumstances  presented  in  Rensse- 
liitT  county  would  be  a  taking  of  property  without  due  compensa- 
tion and  denying  the  equal  protection  of  the  laws.  Many  who  are 
tsixpayoFB  to-day  will  not  be  to-morrow.  This  is  particularly  true 
of  those  paying  a  personal  property  tax  and  who  may  have  been 
t;ixcd  in  Kenaaclaer  county  under  this  levy  hut  who  may  not  be 
subject  to  a  tax  next  year  or  may  niove  out  of  the  county  of  Ecnsse- 
laer  into  some  other  county  where  they  would  be  unable  to  get 
(.■redit  for  their  advance  payment  and  would  be  subjected  to  double 
ta?:ation. 

It  does  not  impress  nie  that  section  84  of  the  Tax  Law  is  an 
authority  for  the  retention  of  thci^e  moneys,  wherein  it  provides 
thiit : 

"  If  any  greater  amount  of  taxes  ahall  be  levied  in  any 
town  than  the  town  chargoa  thereof,  and  its  proportionate 
share  of  the  State  taxes  and  county  charges,  the  surplus  shall 
be  paid  by  the  collector  to  the  county  treasurer,  who  shall 
place  it  to  the  credit  of  Riieli  town,  and  it  shall  go  to  the  re- 
duction of  the  tax  upon  the  town  for  the  succeeding  year." 

If  the  above  language  was  designed  to  authorize  the  retention 
of  moneys  of  the  taxpayers  illegally  obtained,  I  believe  the  statute 
would  be  unconstitutional.  Section  84,  however,  may  be  read  in 
liannouy  with  the  refunding  provisions  of  section  16  of  tlie  County 
Law,  and  be  construed  to  mean  that  the  excess  moneys  collected 
in  any  town  be  turned  over  to  the  county  treasurer,  and  so  much 
of  them  as  have  not  been  refunded  to  the  taxpayers  be  credited  the 
next  year  to  the  town. 

In  conclusion  on  this  branch  of  the  subject  I  should  advise  you 
that  the  excess  tax  should  be  returned  to  the  taxpayer  only  if  he 
ap]ilies  for  it  under  section  l(i  of  the  County  Law  or  institutes  an 
action  for  money  had  and  received.  Otherwise  the  tax  need  not 
1)C  refunded. 

As  to  the  procedure  which  should  be  followed  where  the  tax 
ha-  not  been  paid  several  observations  may  be  made.  The  prop- 
erty of  the  taxpayer  cannot  be  sold.  If  any  part  of  a  levy  is  void 
a  sale  for  the  whole  tax  is  vnid.  (People  v.  ITagadom  et  al.  v.  Lloyd 
104  N.  Y.  516,  C^4;  Ne-ha-sa-ne  Park  Asaoeiutiou  v,  Lloyd,  1C7 
JT.  Y.  481 ;  Poth  v.  Mayor,  161  N.  T.  16.) 
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Section  16  of  the  County  Law  confers  upon  the  Board  of  Supe> 
visors  a  limited  power  to  correct  aBsessments : 

"  §  IC.  Correction  of  Assessments,  and  Retubning 
AKD  Eefundino  of  Ili-eoai.  Taxes.  Any  such  board  maj 
correct  any  manifest  clerical  or  other  error  in  any  aasesBment 
or  returns  made  by  any  one  or  more  ton'n  officers  to  such  board, 
or  which  may,  or  shall  have  properly  come  before  such  board 
for  its  action,  confirmation  or  review;  and  cause  to  be  re- 
funded to  any  person  the  amount  collected  from  him  of  anv 
tax  illegally  or  improperly  assessed  or  levied,  and  upon  the 
order  of  the  County  Court,  it  shall  refund  any  such  tax." 

The  above  power  to  correct  has  been  held  to  be  operative  only 
prior  to  the  levy  of  the  tax.  Thereafter  jurisdiction  to  correct  the 
records  has  been  lost.  (Matter  of  E.  M.  G.  I.  Co.,  144  N.  Y.  228, 
233.) 

We  find  then  that  while  there  may  be  relief  by  way  of  a  refund 
to  those  who  have  paid  their  taxes,  there  is  no  madiinery  for  a 
cancellation  of  the  excess  tax  before  payment  so  as  to  i>ermit  a 
valid  tax  sale  in  the  cases  where  the  taxes  are  not  paid  or  the 
taxpayers  refuse  to  pay  them.  And  there  is  not  only  no  statutory 
remedy  giviug  complete  relief  in  this  r^ard  but  the  method  of 
refund  prescribed  by  section  16  of  the  County  Law  was  intended 
without  doubt  to  cover  isolated  cases  of  error,  and  not  any  such 
error  as  this,  affecting  the  entire  levy  of  a  tax.  The  method  is 
cumbersome  and  not  well  suited  to  meet  such  a  situation.  It  might 
load  to  innumerable  litigations  because  quite  likely  a  question  of 
fact  might  be  injected  into  each  case  of  refund  as  to  whether  the 
taxpayer  had  made  a  voluntary  payment  of  his  tax  or  not 

In  view  of  all  the  facts  I  am  of  the  opinion  that  the  entire  mat- 
ter should  be  the  subject  of  special  legislative  actiwi  to  be  passed 
as  soon  as  possible,  authorizing  the  county  treasurer  to  pay  back 
the  excess  tax  to  the  persons  entitled  to  the  same  and  authorizing 
the  Board  of  Supen'isors  to  meet  and  correct  the  levy  of  the  tax 
for  the  purpose  of  giving  the  county  the  right  to  enforce  the  col- 
lection of  the  taxes  which  remain  unpaid. 

It  has  occurred  to  me  to  say  that  while  it  would  not  in  ray 
opiaiea  b«  constitutional  to  pou  rd  act  aimply  aatborizing  the 
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crediting  of  all  fhose  excess  taxes  in  reduction  of  the  taxes  of 
next  ,vear,  it  would  not  be  improper  to  80  provide  with  reference 
to  80  niucli  of  the  excetts  nioneys  as  have  not  been  refunded,  if  the 
legislature  opens  the  door  to  an  application  for  a  refund  to  all  who 
desire  to  take  advantage  of  it,  after  publication  of  due  notice  and 
allowing  a  reasonable  period  thereafter  for  making  such  appli- 
cation. 

Answers  to  all  the  questions  are  I  think  contaiued  in  the  fore- 
going discussion,  though  the  questions  for  convenience  are  not 
a2>proached  in  the  form  set  forth  in  the  inquiry. 

Dated,  April  10th,  IWlti. 

E.  E.  WOODBUEY, 

Attomey-Generai. 
To  Hon  EuQENK  M.  Tn-iVis,  iitaie  Comptroller,  Albany,  N.  Y. 


iKQriKY 

May  a  school  triiatec  be  elected  to  the  office  of  supervisor ! 

Oi-INIOM 

In  the  case  of  People  v.  Purdy,  154  N.  Y.  4311,  it  was  held  that : 

"  a  school  trustee  is  not  only  incapable  of  holding  the  oflSce  of 
superviscr,  but  also  of  be'uuf  elected  to  that  office." 

Accordingly,  this  department  in  1911,  following  that  case  ren- 
dered an  opinion  that  a  school  trustee,  even  by  resigning  as  trustee 
after  his  election  as  supervisor,  could  not  retain  the  office  of  super- 
visor. However,  the  present  validity  of  the  Purdy  case  has  been 
destroyed  by  the  decision  in  People  ex  rel.  Martin  v.  Kenyon,  152 
.Vpp.  T)i\:  R08  (Fourth  Department,  1919),  affd.  without  opinion 
in  207  N.  Y.  692. 

It  has  been  difficult  to  ascertain  the  Court's  view  of  the  law  of 
that  case,  aince  all  we  have  as  on  opinicm  is  the  diiwuting  memor* 
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andum  of  Mr.  Justice  Robson,  in  which  Mr.  Justice  KruBe  con- 
curred. However,  upon  examination  of  the  briefs  of  eounael  and 
after  correspondence  with  the  attorneys  representing  this  depart- 
ment, which  appeared  only  formally  in  the  case,  I  am  convinced 
that  both  the  Appellate  THviBion  and  the  Court  of  Appeals  deter- 
mined that  the  Purdy  case  is  no  longer  applicable. 

The  successful  argument  weut  on  a  construction  cf  these  two 
statutes. 

Town  Law,  section  81.  "*  *  *  No  *  *  *  trus- 
tee of  a  school  district  shall  be  eligible  txithe  oflSce  of  super- 
visor in  any  town  or  ward  in  this  State." 

Education  Law,  section  232.  "  A  trustee  or  member  of  a 
board  of  education  vacates  his  office  by  acceptance  of  either 
the  office  of  echool  commissioner  or  supervisor." 

This  last  provision,  not  before  the  Court  of  Appeals  in  the  Purdy 
case,  it  was  argued,  repealed  the  express  prohibition  contained  in 
section  81  of  the  Town  Law.  Under  the  law  of  the  Kenyon  case, 
therefore,  a  school  trustee  may  be  elected  supervisor.  It  seems, 
however,  that  he  should  resign  as  trustee  before  entering  on  his 
duties  as  supervisor  in  order  to  remove  all  question  that  he  claims 
any  powers  as  trustee. 

Dated,  April  lOtb,  1916. 

E.  E.  WOODBUKY, 

A  ttomey-General. 

To  Hon.  Feank  K  Gilbert,  Chief  of  the  Law  Division,  Depart- 
ment of  Education,  Albany,  N.  Y. 


Tlie  Boarii  of  Supervisors  of  Rensselucr  County  has  power  to  repeal  a 
resolution  providinf;  for  the  CBtablishment  of  a  county  tubcreuloua  hos- 
pital, and  to  BUbmit  the  question  4iy  referendum  to  the  people. 


■  As  submitted  by  the  clerk  of  the  EensBclaer  County  Board  of 
Supervisors  and  the  State  Health  Department: 
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On  November  23d,  1915,  there  waa  Bubmitted  to  the  Board  of 
Superviaors  of  RensBelaer  county  a  resolution  providing  for  the 
establishment  of  a  county  tuberculosis  hospital  in  the  town  of 
North  Qreenbush  in  that  county,  under  section  45  of  the  County 
Law,  as  am^ided  by  chapter  427  of  the  laws  of  1915.  This  waa 
adopted  on  November  26th,  1915,  by  a  vote  of  19  to  5.  (Proceed- 
ings of  1915,  pp.  347,  560.)  The  resolution  recites  that  a  new 
site  be  procured  for  what  waa  '"  commonly  known  as  the  Lakeview 
Sanitorium,  devoted  to  the  care  of  Rensselaer  county  tubercular 
patients,"  Previously,  on  July  12,  1915,  under  section  319  of 
the  Public  Health  Law,  a  bearing  had  be^i  held  on  petition  of  the 
Kensselaer  Board  of  Supervisors,  and  the  location  of  a  site  in  the 
town  of  North  Greenbush,  on  the  Film  and  Walsh  farms  was 
"  permitted  "  by  the  Deputy  State  Commissioner  of  Health,  and 
the  local  healUi  officer.  It  does  not  appear  that  the  Lakeview  Sani- 
torium as  originally  conducted  was  established  under  the  provisions 
of  law  providing  for  county  tuberculosis  hospitals,  and  apparently 
the  hospital  projected  by  the  resolution  was  an  entirely  new  estab- 
lishment. Apparently,  no  appropriation  was  made  under  the  reso- 
lution, although  it  provided  that  the  cost  of  the  buildings  shall  be 
approximately  $150,000.  The  resolution  goes  on  to  provide  for 
the  adoption  of  the  same  site  approved  by  the  Deputy  Commis- 
sioner  of  Health ;  the  appointment  of  Mr.  L.  N.  Milliman  as  archi- 
tect at  a  Hxed  compensation ;  advertising  for  bids ;  letting  of  a  con- 
tract with  sureties  and  a  committee  of  Buperrision. 

Inqdikt 

May  the  present  Board  of  Supervisors  repeal  the  resolution  and 
submit  the  question  of  building  a  hospital  to  the  people  of  the 
county  ? 

Opiniok 

There  is  no  principle  more  firmly  established  than  that  "  acts 
of  parliament  den^atory  from  the  power  of  subsequent  parlia- 
ments bind  not."  This  presumption  against  irrepealable  laws  has 
been  earned  far;  as  witness  the  case  of  Richmond  County  GFas 
Light  Co.  V.  Middletown,  59  N.  Y.  228.  A  board  of  supervisors 
is  a  legislative  body.     Indeed,  the  State  Constitution,  in-^rticla 
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III,  section  27,  specifically  authorizes  the  Legislature  to  confer 
"  further  powers  of  local  l^islation  "  on  the  boards.  See  also, 
People  ex  rel.  O'Connor  v.  Supervisors,  153  N,  Y.  370. 

However,  a  board  of  supervisors  also  has  other  powera  which 
the  Courts  have  defined  as  judicial  and  as  administrative.  Now 
it  is  well  settled  that  judicial  action  once  determined  within  the 
bounds  of  jurisdiction  may  not  be  reopened.  See  1912  Aftomey- 
Qeneral's  report,  p.  241,  for  discussion  and  cases  in  connection 
with  the  State  Board  of  Tax  Commissioners.  Unfortunately,  in 
all  the  cases  submitted  to  the  Courts,  the  action  sought  to  be  re- 
versed or  modified  had  aspects  apparently  not  legislative,  and  ac- 
cordingly the  jndges  have  denied  or  narrowly  limited  the  power 
of  the  boards.  (People  ex  rel.  Caldwell  v.  Supervisors,  45  App. 
Div.  42 ;  People  ex  rel.  Lawrence  v.  Supervisors,  +8  App.  Div.  428 ; 
People  ex  rel.  Hovey  v,  Ames,  19  How.  Pr.  551;  People  ex  rel. 
Thomson  v.  Supervisors,  35  liarb.  408;  Supervisors  v.  Bowen,  4 
Lans.  24;  People  ex  rel.  liirch  v.  Mills,  32  Hun,  459;  People 
ex  rel.  Donnelly  v.  Riggs,  19  Misc.  693;  In  pe  B.  M.  G.  L.  Co., 
144  N.  Y.  228.) 

I  find  nothing  in  the  rules  of  the  Rensselaer  Board  of  Super- 
visors or  in  the  statutes  expressly  recognizing  or  authorizing  re- 
versal of  action,  with  the  exception  of  a  rule  as  to  limited  "  recon- 
sideration." However,  if  the  action  of  the  board  in  the  case  now 
snbniitted  was  legislative  and  not  judicial  I  believe  express  stat- 
utory authorization  is  unnecessary,  and  that  the  presumption  of 
power  to  repeal  would  give  the  present  board  the  right  to  reconsider 
the  previous  action.  It  may  be  urged  that  the  Legislature  under 
its  power  to  confer  legislative  powers  has  not  expressly  given  the 
power  to  repeal.  However,  I  think  this  is  immaterial,  since  a  I^s- 
lative  power  once  granted  presumably  will  be  exercised  as  ordi- 
narily. "  The  new  board  stands  in  the  shoes  of  the  old,"  and 
consequently,  as  a  continuing  body,  it  is  of  little  moment  that  the 
personnel  of  its  membership  may  have  changed.  (Supervisors  v. 
Bowen,  4  Lans.  24  supra,) 

I  think  the  action  of  the  board  in  performing  the  wholly  public 
function  of  providing  a  hospital  for  the  county  may  be  distin- 
guished from  the  cases  above  cited  where  the  acts  of  the  board 
invariably  touched  directly  the  rights  of  individuals.    The  right  to 
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the  refund  of  a  tax,  or  a  proper  apportionment  thereof,  the  in- 
violability of  a  contract,  or  the  settlement  of  a  personal  claim  are 
imqitestionably  far  different  than  the  carrying  out  of  a  govern- 
mental project  and  the  appropriation  of  money  therefor.  In 
People  ex  rel.  Thomson  v.  Supervisors  (supra)  Judge  Potter  ex- 
pressly rec(^ized  the  legislative  powars  of  Bupcrviaors  while,  at 
the  same  time,  denying  their  right  to  reverse  judicial  action.  The 
resolution  establishing  the  hospital  was  as  much  legislative  as  a 
statute  establishing  a  State  institution,  abolishing  the  health  office 
of  the  port  of  Xew  York,  or  a  resolution  establishing  a  fire  dis- 
trict.    (Re  Rockaway  Park  Improvement  Co.,  8.1  Itun,  263.) 

When  we  come  to  examine  what  was  actually  done  by  the  hoard 
in  this  case,  there  is  strong  indication  that  the  action  was  tentative 
only,  void  in  some  respect")  and  defeated  by  failure  to  proceed. 

In  the  first  place,  the  site  of  the  hospital  was  never  properly 
approved.  Under  section  319,  the  Stale  Commissioner  of  Health 
and  the  local  health  officer  constitute  a  board  to  approve  the  estab- 
lishment of  a  fubercnlnsis  hospital.  However,  the  Deputy  State 
Commissioner  sat  on  this  board.  The  action  was  necessarily  null 
and  void  since  the  commissioner  himself  was  bound  to  personally 
sit.  It  was  so  held  by  the  Appellate  Division,  Third  Department, 
this  January  in  People  ex  rel.  Buckbee  v.  Biggs  et  al.,  in  an  opin- 
ion by  Mr.  Justice  Woodward.  If  the  site  had  been  properly  ap- 
proved difficult  question  might  be  presented,  aince  the  approval 
of  the  State  and  local  health  officers,  under  section  319  of  the 
Public  Health  Law,  "  is  final  and  csncluaive." 

The  resolution  is  clearly  an  extension  or  amendment  of  one 
.idopted  by  the  board  July  13th,  1915,  (Proceedings,  page  210.) 
Yet  neither  the  first  resolution  nor  the  second  complies  with  sec- 
tion 17  of  the  County  Law,  requiring  that  "  every  act  or  resolution 
of  such  board  in- the  exercise  of  its  Legislative  power  shall  have  a 
title  prefixed  concisely  expressing  its  contents  followed  by  a  refer- 
ence to  the  law  or  laws  conferring  the  authority  to  pass  the  act  or 
resolution     *    *     *." 

Nest  observe  the  statute  under  which  the  supervisors  acted 
(County  Law,  section  45,  as  amended  in  1915).  It  is  required 
that: 
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"  When  the  board  of  supervieore  of  any  county  shall  have 
voted  to  establish  such  hospital,  or  wbcn  a  relerendum  on  the 
proposition  of  establishing  such  a  hospital  in  a  county,  as 
authorized  above,  shall  have  been  carried,  the  board  of  super- 
visors shall:"     *     •     * 

(1)  acquire  a  site,  (2)  erect  buildings,  (3)  obtain  funds,  (4) 
appoint  managers,  (5)  accept  any  gifts.  This,  however,  is  not  ^ 
strongly  worded  as  that  provision  of  the  statute  referring  ex- 
clnsively  to  the  action  to  be  taken  after  the  adoption  by  the  people 
of -a  referendum.     There  it  is  provided  that: 

"  If  a  majority  of  the  voters  voting  on  such  propositions 
shall  vote  in  favor  thereof  then  such  hospital  shall  be  estab- 
lished hereunder  and  the  sum  of  money  named  in  the  said 
proposition  shall  bo  deemed  appropriated,  and  it  shall  be  the 
duty  of  the  board  of  supervisors  to  proceed  forthwith  to  exer- 
cise the  powers  and  authority  conferred  upon  it  in  tbis 
section." 

Apparently,  reconsideration  is  expressly  withheld  where  a 
referendum  is  adopted  and  the  acts  of  the  board  then  are  not  legis- 
lative, as  in  Stanton  v.  Supervisors,  112  App.  IWv.  877  (Thinl 
Department).  That  ca?e  seems*  to  recognize  that  when  the  board 
acts  alone  without  recourse  to  a  referendum  in  locating  connty 
buildings  the  act  is  legislative. 

However,  so  far  as  I  can  find,  nothing  was  ever  done  except  tn 
acquire  an  unauthorized  site  and  to  direct  the  making  of  an  archi- 
tect's contract.  No  appropriation  of  money  has  been  pointed  out 
to  me,  and  I  am  advised  that  no  buildings  have  been  erected,  gifts 
received  or  management  provided.  The  whole  project  lialted,  a* 
indeed,  it  would  have  to,  pending  lawful  approval,  since  even  the 
site  was  not  acquire<l  in  the  manner  provided  by  the  statute. 

The  supervisors  now  auggest  that  they  adopt  the  alternative 
method  provided  by  the  County  Law,  in  decidin^npon  the  erection 
of  a  hospital  by  submitting  the  question  to  the  source  of  all  power 
—  the  people.  Except  in  so  far  as  rights  of  individuals  have 
vested,  it  is  my  opinion  that  they  have  this  power.  The  rights  of 
outride  parties  and  contracts  made  with  th«n  would,  of  course, 
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reatriet  qiialifiedly  the  power  of  repeal.  In  subdivision  6  of  sec- 
tion 45  of  the  County  Law,  power  is  expressly  given  to  the  board 
of  supervisors  to  change  the  site  and  erect  another  hospital. 
Surely,  if  this  power  exists  after  the  hospital  is  completed,  it  must 
exist,  even  by  implication,  before  anything  has  been  done. 

As  was  indicated  at  the  outset,  owing  to  the  lack  of  judicial 
determination,  the  solution  of  the  question  relating  to  the  right  of 
repeal  is  not  free  from  doubt.  However,  even  if  it  should  be 
ileterniined  that  tli:s  power  does  not  exist,  still,  I  believe  that  the 
circumstances  surrounding  the  resolution  from  its  inception  to  the 
present  time  would  justify  the  board  in  treating  the  resolution  as 
a  milKty  and  without  present  force  or  effect. 

It  is  therefore  ray  opinion  that  the  Hoard  of  Supervisors  of 
Hcnsselaer  county  has  power  to  repeal  a  resolution  providing  for 
the  establishment  of  a  county  tuberculosis  hospital,  and  to  submit 
the  question  by  referendum  to  the  people. 

I  might  also  add  that  I  have  considered  Assemblyman  Prangen's 
hill,  Pr.  No.  130i),'but  find  its  passage  would  not  affect  this  situa- 
tion. 

Dated,  April  12,  1916. 

E.  E.  WOODBURY, 

A  itomey-Oeneral. 

To  Hon.  IIekmann  J[.  Bioos,  Commissioner  of  Health,  Albany, 
N.  Y. 


Town  Law,  H  40  ahd  82,  CttAPTEK  231,  Laws  op  1013. 

When  a  change  is  made  in  the  date  of  holding  a  town  meeting  from 

the  H|)ring  to  gentral  eWtion  day,  to  tnkt  effect  in  an  odd  numbered  year, 
the  terms  of  the  town  olficers.  In  ofBee  at  the  time  the  resolution  ie  passed, 
in  not  extended  from  the  date  of  tlie  spring  town  meeting  until  tlie  first 
day  of  .Tanuary  following  such  general  election. 

At  the  first  biennial  town  meeting  held  in  the  spring  after  the  adoption' 
uf  a  resolution  making  such  changes  a  full  set  of  town  officers  should  be 
elected  to  hold  office  until  January  first  following  such  election. 

Inqtiiby 

Wlieii  a  county  board  of  snper\i9or8  changes  the  tiuie  for  hold- 
ing the  biennial  town  meetings  in  such  county  under  section  40  of 
the  Town  Law,  froih  February  to  the  general  election  day  in 
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November  by  a  resolution  passed  any  time  during  the  year  19]G 
to  take  effect  at  the  fall  election  in  ldl7,  will  it  be  Decessary  to 
hold  a  town  meeting  in  February,  1917,  to  elect  town  cheers  for 
the  period  between  such  February  town  meeting  and  the  genera) 
election  of  that  year,  or  can  the  town  officers  now  in  office  bold 
over  until  December  31,  1917. 

Second.  What  ia  the  proper  procedure  to  effect  such  a  chaDgf 
and. 

Third.  How  will  the  change  effect  the  town  superintendent  rf 
highways  ? 

Opinion 

The  board  of  supervisors  of  the  county  of  Tioga,  by  its  clerk, 
asks  to  be  advised  as  to  the  procedure  which  should  be  adopted  h^ 
its  board  to  effect  a  change  in  the  date  of  holding  its  town  electim 
from  February  to  the  date  tipon  which  the  general  election  is  held, 
and  also  whether  the  present  town  officers  will  hold  over  until  the 
close  of  the  year  1917. 

It  appears  that  the  town  meetings  in  Tioga  county  have  hereto 
fore  been  held  some  time  during  the  month  of  February  in  everj 
odd  numbered  year  and  that  a  full  set  of  town  officers  was  elected 
in  February,  1915,  for  a  term  of  two  years,  and  that  now  the 
board  desires  to  change  the  date  of  ^uch  town  meetings  so  thai 
they  can  be  held  biennially  with  the  general  election,  and  first  town 
meeting  under  such  change  to  be  held  on  the  first  Tuesday  after 
the  first  Monday  in  November,  in  1917. 

It  is  provided  by  section  40  of  the  Town  Law  that 

"  The  board  of  supervisors  of  any  county  may  by  resolu- 
tion, fix  a  time  when  the  biennial  town  meetings  in  sucb 
county  shall  be  held,  which  shall  be  either  on  some  day  be- 
tween the  first  day  of  February  and  the  firat  day  of  May,  in- 
clusive, or  on  the  first  Tuesday  after  the  first  Monday  in 
November  of  an  odd  numbered  year." 

It  is  provided  by  section  82  of  the  Town  Law  that  the  terms  of 
office  of  supervisors,  town  clerks,  assessors,  to^vn  superintendetitf 
of  highways,  collectors,  overseers  of  the  poor,  inspectors  of  electi™ 
and  constables  shall  be  two  years,  and  in  towns  where  the  bienniil 
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town  meetings  are  held  between  the  flret  day  of  February  and  the 
Ist  day  of  May  the  terms  commence  immediately  after  the  town 
meeting,  as  Boon  as  the  ofBcers-elect  have  qualified  and  continues 
for  two  years,  but  where  a  change  is  made  to  a  general  election  day 
the  officers  elected  thereat  Bhall  take  oiGce  on  the  first  day  of  Jan- 
uary succeeding  their  election. 

Much  eoufusion  seems  to  have  arisen  in  different  counties  where 
changes  have  been  made  from  what  have  generally  been  termed 
"  spring  town  meetings  "  to  a  town  election  to  be  hdd  at  the  same 
time  as  the  general  election  in  the  fall  in  reference  to  the  expira- 
tion of  the  terms  of  otHee  of  those  incumbents  of  the  various  town 
offices  at  the  time  a  resolution  was  passed  providing  for  such 
change. 

It  was  held  by  my  predecessor  in  1912  (Rep.  1912,  pp.  91, 
52*)),  that  a  board  of  supervisors  has  no  power  to  so  change  the 
time  of  town  meetings  as  to  extend  the  terms  of  the  supervisors  in 
office  at  the  time  of  the  adoption  of  the  resolution. 

In  1913,  Mr.  Carniody  also  held  (Rep.  1913,  page  425),  that 
the  terra  of  office  of  one  Pelcher  as  supervisor,  having  been  illegally 
lengthened  by  the  action  o£  the  Hamilton  county  board  of  super- 
visors in  changing  the  date  of  tovm  meetings,  an  action  in  qua 
warranio  would  lie  to  test  the  title  to  hia  office. 

In  that  case  a  similar  condition  existed  as  that  which  will  be 
brought  about  if  the  change  is  made  which  is  contemplated  by  the 
board  of  supervisors  in  Tioga  county.  The  board  of  supervisors  of 
that  county  (Hamilton)  passed  their  resolution  at  the  November 
session  in  1911,  changing  the  time  of  holding  the  town  meeting 
from  March  to  general  election  day  and  provided  that  all  officers 
elected  at  the  town  election  in  November,  1913,  should  take  office 
on  January  1,  1914.  A  town  meeting  was  held  in  March,  1013,  in 
one  town  in  the  county  (Ilaniiltoji),  and  one  Perkins  was  elected 
supervisor,  but  Mr,  Pclchcr,  who  had  been  elected  in  March,  1911, 
claimed  to  hold  over  until  his  successor  should  be  elected  in  the 
following  Noveml)cr,  191 3,  and  qnalifiod,  and  refused  to  surrender 
tlic  office  of  the  Imuks  and  papers  and  an  action  was  brought  to  try 
the  title  to  such  offiw.  It  was  held  by  the  special  term  in  case 
reported  in  81  Misc.  423,  that  there  could  have  been  no  town 
meeting  in  March,  1913,  at  which  Mr.  Perkins  could  have  been 
elected,  and  that  if  any  vacancy  existed  in  the  office  after  the  ex-i 
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piratiou  of  the  termB  Id  March,  1913,  that  Hr.  Pelcher  could 
hold  the  (^ce  until  such  vacancy  was  filled  by  the  proper  aathori- 
ties  or  until  hia  Biiccessor  was  elected  in  November,  1913,  the  ri|^t 
to  hold  the  office  thus  being  extended  about  nine  months  beyond 
the  terms  for  which  auch  supervisors  bad  been  elected. 

This  decision  was  afterwards  affirmed  by  the  Appellate  Divisitm, 
Third  Department,  and  also  affirmed  by  the  Court  of  Appeals  in 
210  K.  Y.  663,  by  a  divided  Court.  It  seems  to  be  3(HDewhat  in 
confiict  with  other  opinions  given  by  the  Court  of  Appeals,  but  the 
opinion  is  predicated  uix)n  the  theory  that  as  the  law  then  existed 
the  supervisors  elected  in  March,  1911,  were  chosen  and  elected 
with  full  knowledge  upon  the  part  of  the  electors,  that  the  terms 
would  be  two  years  and  might  be  extended  by  action  of  the  board 
of  supervisors  for  nearly  nine  months  in  addition  thereto  and  at 
page  427  id.  81  Misc.  the  Court  uses  the  following  language: 

"  Article  10,  section  3,  of  the  Constitution  provides  '  When 
the  duration  of  any  office  is  not  provided  by  this  Constitution 
it  may  be  declared  by  law,'  The  term  of  office  of  supervisor 
is  not  fixed  by  the  Constitution,  but  has  been  declared  by  the 
L^islature  to  be  for  the  period  of  two  years,  except  the  Legis- 
lature, prior  to  the  passage  of  the  resolution  in  question,  pro- 
vided that  in  case  of  the  adoption  of  such  a  resolution  chang- 
inft  the  time  of  holding  biennial  town  meetings  to  the  first 
Tuesday  after  the  first  Monday  in  November,  all  town  officers 
hereafter  elected  (that  is  after  the  «iactment  of  section  82 
of  the  Town  Law,  chapter  491,  Laws  of  1909),  should  hold 
office  until  the  first  day  of  January,  succeeding  the  town 
meeting,  held  pursuant  to  such  resolution.  The  extension  of 
the  term  of  office  of  the  supervisors  in  office  when  the  resolu- 
tion was  adopted  was  therefore  by  virtue  of  the  l^slative  en- 
actment and  not  simply  by  resolution  of  the  board  of  super- 
visors. 

"  In  effect  the  Legislature  declared  that  the  term  of  office  of 
members  of  a  bonrd  of  supervisors  should  be  for  two  years 
unlea*  a  resolution  was  adoptwl  by  the  board  changing  the 
time  for  holding  the  town  meetings  from  spring  until  fall, 
then  and  iu  that  case  their  terms  should  expire  at  a  different 
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time  several  monUis  later  than  the  period  of  two  years.  The 
electors  of  Hamilton  county  selected  their  supervisors  with  the 
knowledge  that  such  a  resolution  conld  be  adopted  and  the 
time  of  the  officers  elected  extended  as  suggested." 

It  has  been  held  in  several  cases  that  the  Legislature  cannot 
extend  the  term  of  a  town  officer  after  his  election. 

People  ex  rel.  LeEoy  v.  Foley,  148  N.  Y.  677. 
People  ex  rel.  Smith  v.  Wedts,  176  N.  Y.  194. 

The  final  decision  by  the  Court  of  Appeals  in  the  Pelcher  ease 
was  rendered  on  the  16tb  day  of  February,  1913,  and  on  the  8th 
of  April,  1913,  nearly  two  months  thereafter,  chapter  231  of  the 
Laws  of  1913,  amending  section  82  of  the  Town  Law,  was  enacted 
which  seems  to  have  been  passed  for  the  purpose  of  settling  the 
uncertainty  which  theretofore  existed  in  reference  to  the  expira- 
tion of  the  terms  of  town  officers  when  a  change  should  be  made  in 
the  date  of  holding  a  town  meeting  after  the  election  of  such 
officers,  and  that  part  of  said  act  which  applies  to  the  point  under 
consideration,  reads  as  follows: 

"  Except  as  otherwise  provided  in  this  section,  in  case  the 
time  of  the  holding  of  town  meetings  in  any  county  is  changed 
by  resolution  of  the  board  of  supervisors  of  the  county  to  the 
first  Tuesday  after  the  first  Monday  in  November,  all  town 
officers  in  any  town  of  such  county  elected  at  the  first  biennial 
town  meeting  held  after  the  adoption  of  such  resolution  shall 
hold  office  until  the  first  day  of  January,  succeeding  the  bien-  - 
nial  town  meeting  first  held,  pursuant  to  such  resolution.  No 
resolution  changing  the  time  of  holding  towu  meetings  to  the 
first  Tuesday  after  the  first  Monday  in  November  shall  be 
effectual  to  dispense  with  the  holding  of  the  first  biennial  town 
meeting  after  the  adoption  of  such  resolution  at  the  time  fixed 
when  such  resolution  was  adopted.  But  the  collector  in  each 
town  shall  complete  the  duties  of  his  office  in  respect  to  the 
collection  of  taxes,  and  payment  and  return  thereof,  upon 
any  warrant  received  by  him  during  his  term  of  office,  not- 
withstanding the  fact  that  his  successor  has  entered  upon  the 
datiea  <^  Mb  c^&ce." 
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This  amendment  appears  to  settle  all  doubt  and  uncertainty  as 
to  town  officers  holding  over  for  eight  or  nine  months  after  the 
expiration  of  their  terms,  and  if  a  resolution  is  passed  by  the  board 
of  supervisors  of  Tioga  county  at  any  time  before  the  next  biennial 
town  meeting  in  February,  1917,  changing  the  date  of  their  town 
election  to  the  date  of  the  next  general  election,  the  town  officers 
now  in  (rfSce  cannot  hold  over  until  the  Slst  day  of  December,  1917, 
but  there  must  be  a  town  meeting  at  the  usual  time  in  February, 
1917,  for  the  election  of  town  officers  for  short  terms,  to  commence 
immediately  after  the  to\vn  meeting  in  February,  and  continue 
until  and  including  the  31st  day  of  December,  1917,  and  at  the 
town  election  to  be  held  at  the  time  of  the  general  election  in 
November,  1917,  a  new  set  of  town  officers  will  be  elected  whose 
terms  will  b^n  on  January  1,  1918,  and  continue  for  two  jear^ 
and  the  biennial  town  elections  will  thereafter  be  held  at  the  same 
time  as  the  general  elections  in  November  in  each  odd  numbered 
year. 

In  reply  to  the  second  inquiry,  it  would  appear  to  be  necessary 
that  a  resolution  changing  the  date  of  holding  town  meetings  should 
be  passed  with  all  the  formality  required  by  section  17  of  the 
County  Law,  and  should  specifically  state  when  the  first  town  elec- 
tion will  occur  under  such  change,  and  should  also  provide  that 
the  officers  elected  at  the  next  biennial  town  meeting  in  February, 
1917,  ahaXl  hold  office  until  the  Ist  day  of  January  succeeding 
their  election  and  that  biennial  town  elections  will  thereafter  be 
■held  in  said  county  at  the  same  time  as  the  general  election  on  the 
first  Tuesday  after  the  first  Monday  in  November  in  each  odd 
numbered  year. 

Such  a  resolution  properly  phrased  will  fully  meet  the  require- 
ments of  sections  40  and  83  of  the  Town  Law,  as  amended  by 
chapter  231  of  the  Laws  of  1913. 

The  answer  to  the  third  inquiry  is  contained  in  seetiMi  82  of 
the  Town  Law  which,  in  part,  provides  that  "  the  term  of  a  town 
superintendent  of  highways,  if  such  superintendent  he  elected  at 
a  town  meeting  held  at  the  time  of  a  general  election,  shall  b^n 
on  the  Thursday  succeeding  his  election  or  as  soon  thereafter  as 
he  shall  have  been  officially  notified  of  his  election  and  shall  have 
duly  qualified." 
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It  follows  therefore  that  if  a  resohition  is  adopted  by  the  board 
of  supervisors  in  1916,  providing  for  a  change  of  the  date  of 
holding  the  town  election  to  the  general  election  day  in  Novem- 
ber, 1917,  that  the  town  superintendent  of  highways  elected  at 
that  time  ahall  take  office  on  the  following  Thursday  after  his  elee- 
tion,  or  as  soon  thereafter  as  be  shall  have  qualified  for  such  office, 
and  will  hold  by  force  of  statute  until  his  successor  shall  have  been 
elected  and  qualified  at  the  election  in  November,  1919,  and  as  the 
town  superintendents  in  such  towns  that  were  elected  in  February, 
1915,  hold  their  offices  until  the  1st  day  of  November,  1917,  by 
virtue  of  both  the  town  and  highway  law,  the  superintendents 
elected  at  the  next  biennial  town  meeting  in  February,  1917,  will 
have  but  a  very  few  days  to  serve  under  such  election,  that  is,  from 
the  Ist  day  of  November  until  the  Thursday  succeeding  the  elec- 
tion or  until  their  successors  elected  at  the  general  election  in 
Xoventber,  1917,  shall  have  been  duly  notified  and  qualified. 

Dated,  April  27,  1916. 

E.  E.  WOODBURY, 

A  tlomey-Oenerdl. 
To  The  Board  of  Supervisohs,  Tioga  County,  Owego,  N.  Y, 


^  HiQHWAT  Law,  %  45. 

A  town  board  is  not  authorized  to  make  a  per  diem  allowance  to  the 
SuperintendtRit  of  Highways  in  lieu  of  actual  and  neccEsary  cspeuaes. 

A  town  board  is  not  authorized  to  pay  a  town  Superintendent  of  High- 
ways for  the  uae  of  hie  own  automobile,  but  may  allow  him  for  the  actual 
amount  expended  by  him  in  the  purchase  of  gasoline  and  oil  tor  such 
automobile  when  he  is  engaged  upon  official  business  in  the  line  of  his 

ISQUTRT 

1.  May  the  town  board  of  a  town  of  this  State  lawfully  make 
the  town  superintendent  of  highways  or  his  deputy,  or  both,  a  per 
diem  allowance  to  be  paid  in  lieu  of  actual  and  necessary  ex- 
penses? 

2.  May  such  a  town  board  allow  such  officers  a  fixed  rate  per  mile 
fat  the  use  of  their  own  automobile? 
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Opinioh 

I  am  informed  that  in  many  towns  of  the  State  it  ia  the  prac- 
tice of  the  town  board  to  allow  the  town  superintendent  of  high- 
ways or  his  deputy,  if  he  has  one,  a  fixed  sum  daily  iu  lieu  of  ex- 
penses, and  the  question  arises,  is  such  practice  legal  and  can  it  be 
upheld? 

The  sole  authority  of  a  town  board  to  audit  anything  to  a  town 
superintendent  of  highways  ia  found  in  section  45  of  the  Ilighwav 
Law,  which  provides  that  the  town  board  shall  fix  the  compensa- 
tion of  a  superintendent  of  highways,  and  his  deputy,  if  one  Ik 
appointed,  at  not  less  than  two  nor  more  than  five  dollars  per  day. 
and  that  "  Such  town  superintendent  and  his  deputy,  if  any  shall 
be  paid  the  actual  and  necessary  expeoKts  incurred  by  them  in  the  I 
performance  of  their  duties,  »  *  *  such  accounts  for  com- 
pensation, together  with  accounts  for  expenses  incurred  by  such 
town  superintendent  nud  his  deputy,  if  any,  verified  as  above  pro-  | 
vided,  shall  be  subject  to  audit  by  the  town  board  at  its  meeting 
held  annually  for  the  audit  of  accounts  of  town  officers,     »     •     *"     i 

The  language  of  this  section  is  plain  and  unmistakable,  and 
there  must  be  two  facts  established  before  a  town  superintendent 
is  entitled  to  have  anything  audited  to  him  for  expenses,  viz.: 
The  expenses  must  not  only  be  actually  incurred  but  they  must  be 
necessarily  incurred  in  the  Hue  of  his  official  duties.  It  is  one 
of  those  safeguards  thrown  about  this  class  of  espenditures  to  pro- 
tect the  town  against  the  greed  and  avarice  of  such  officers  as  might 
be  inclined  to  pad  or  fabricate  their  accounts  by  items  that  are  in 
excess  of  what  they  have  actually  and  necessarily  incurred  while 
engaged  in  town  work. 

"  Actual  "  means  real,  as  distinguished  from  eonstructive,  vision- 
ary or  fabricated,  and  it  was  very  clearly  the  intent  of  the  L^s- 
laturc  that  such  expenses  should  be  allowed  as  the  officer  actually 
incurred  itud  to  limit  him  to  those  expenses  alone.  It  must  be 
assumed  that  each  town  board  will  fix  the  compensation  of  their 
town  superintendent  at  a  fair  and  reasonable  amount,  having  due 
regard  to  the  work,  and  the  condition  of  the  town  and  highwaj-a 
therein,  and  if  he  is  given,  in  addition  to  his  per  diem  allowance, 
an  amount  which  will  fully  reimburse  him  for  all  sums  which  be 
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has  actuBHy  expended  while  prosecuting  bis  official  work,  I  am 
unable  to  sec  how  he  can  complain.  The  statute  appears  to  be  fair 
and  reasonable,  and  the  intent  of  the  Legislature  is  clear  and  mani- 
fest and  every  town  superintendent  who  accepts  the  position  takes 
it  with  full  knowledge  that  he  can  only  be  reimbursed  for  the  ex- 
penses he  has  actually  incurred,  and  to  allow  him  in  the  face  of 
the  statute,  a  certain  sum  "  as  expenses  "  for  each  day  in  lieu 
of  actual  and  necessary  expenses  would  be  a  clear  violation  of 
the  provisions  of  the  statute.  A  municipality  is  not  bound  to  pay 
the  expenses  of  its  puhlie  officials  unless  there  is  some  statutory 
authority  for  such  practice,  as  the  salaries  and  wages  of  such 
officers  are  generally  fixed  at  an  amount  which  is  deemed  fair  and 
reasonable,  and  of  sufficient  amount  to  cover  their  expenditures, 
and  where  there  is  statutory  authority  for  the  allowance  of  ex- 
penses in  addition  to  salary  it  must  be  strictly  followed. 

It  may  require  a  little  more  bookkeeping  on  the  part  of  a  guper- 
intendent  to  enter  each  item  of  expenditure  as  it  is  made,  and 
then  again  include  it  in  an  itemized  statement  to  be  presented  to 
the  town  board  for  audit,  than  it  would  to  simply  enter  a  certain 
amount  for  each  day's  expenses  in  his  statement,  whether  he  bad 
actually  upended  that  amount  or  not,  but  the  former  method  would 
be  strictly  according  to  statute,  and  honest,  and  the  latter  would 
not  conform  to  the  law,  and  might  be  grossly  erroneous. 

There  are  several  statutes  where  a  certain  amount  is  provided  by 
the  Legislature  to  an  officer  in  lieu  of  all  expenses,  and  in  such  a 
ease  it  would  he  perfectly  proper  to  allow  it  to  be  paid  at  a  certain 
amount  per  day,  week,  month  or  qnarterly,  for  it  is  clearly  within 
the  contemplation  of  the  Legislature  that  the  officer  should  receive 
the  amount  so  specified  which  shall  be  in  full  of  all  expenses. 

If  a  certain  amount  should  be  fixed  by  a  town  board  to  be  paid 
per  day  in  lien  of  expenses  the  superintendent  would  be  claiming  it 
and  drawing  it  without  regard  to  the  fact  aa  to  whether  he  had 
spent  that  amount  or  not,  and  snch  a  provision  would  not  only  be 
violative  of  both  the  spirit  and  letter  of  the  statute,  but  would 
lead  to  abuses  in  making  out  claims,  as  the  affiant  is  required  to 
swear  that  he  has  actually  and  necessarily  expended  the  amount- 
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named  iu  the  bill,  when  in  fact,  he  may  have  not  spent  the  full 
amount  in  any  one  day  or  perhaps  any  of  it,  if  he  ia  allowed  to 
collect  a  certain  amount  per  day  in  lie«  of  expenses. 

I  cannot  fully  agree  with  the  position  taken  by  the  Highway 
Department  that  the  town  board  ^all  fix  the  allowances  of  the 
superintendent  for  expenses,  as  the  expense  allowances  are  fixed  by 
the  fact  of  actual  and  necessary  expenditure,  and  while  the  town 
boards  are  required  to  audit  the  bills,  they  would  have  no  author-  ■ 
ity  to  reduce  the  items  of  actual  and  necessary  expenses  of  a  super- 
intendent if  no  more  was  claimed  than  had  been  expended,  and  if 
a  correct  bill  pn^wrly  verified  was  reduced  by  a  town  board  the 
officer  could  easily  hare  it  corrected  by  a  review  of  the  same  in  the 
Courts,  by  certiorari.  A  town  board  would  have  no  authority  to 
disallow  an  item  of  expense  which  had  been  actually  and  neces- 
sarily incurred,  but  it  any  such  items  could  be  shown  to  he  erron- 
eous or  overcharged,  it  would  be  equally  the  duty  of  the  town  board 
to  disallow  it  to  the  extent  that  it  was  wrongly  stated,  but  the 
statute  directs  that  he  shall  be  reimbursed  for  all  actual  and  neces- 
sary expenses  and  a  town  board  has  no  authority  to  disobey  the 
plain  mandate  of  the  statute  and  could  not  lawfully  cut  an  account 
below  the  actual  expenditure. 

I  think  abuse  would  be  more  liable  to  creep  into  the  accounts  if 
a  superintendent  was  allowed  a  certain  amount  per  day  in  lieu  of 
expenses,  than  there  would  be  by  requiring  such  officers  to  conform 
to  the  statute,  even  if  their  accounts  are  only  audited  once  a  year. 
An  arrangement  as  suggested  by  the  question  might  be  made  that 
would  bo  fairly  equitable  as  between  the  officer  and  the  town,  but 
it  would  not  be  legal,  and  a  statutory  officer  is  required  to  exercise 
the  function  of  his  office  as  prescribed  by  the  statute. 

After  giving  the  subject  thorough  consideration,  I  am  forced  to 
the  conclusion  that  a  town  board  cannot  lawfully  make  a  town 
superintendent  of  highways  an  allowance  to  be  paid  in  lien  of 
actual  and  necessary  expenses. 

In  answer  to  the  second  inquiry,  I  desire  to  say  that  while  it 
would  be  fair  and  equitable  as  between  the  town  and  superin- 
tendent of  highways,  that  he  should  be  paid  for  the  use  of  his  own 
automobile  while  engaged  upon  official  work,  if  the  wear  and  tear 
thereof  could  be  accurately  measured^    It  has  been  a  long  estab- 
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lished  rule  of  practice  in  tliis  State  that  if  a  truatee  or  public 
official  uses  his  own  conveyance  in  the  discharge  of  his  duties,  he 
is  not  entitled  to  compensation  for  such  use,  but  I  think  his  actual 
expenditures  for  gasoline  and  oil  used  upon  his  tripe  while  at  work 
for  the  town,  would  be  a  legitimate  charge  against  the  municipality. 
Ry  using  his  automobile  the  superintendent  adds  to  hia  general 
efficiency,  and  the  value  of  his  service  to  the  town  are  proportion- 
ately increased,  and  the  amount  of  both  gasoline  and  oil  can  be 
definitely  ascertained,  and  are  actual  and  necessary  expenses  in- 
curred by  him  in  the  line  of  his  work  and  are  therefore  proper 
charges  against  the  town,  and  should  be  paid  ttpon  a  verified 
statement  of  the  amount  so  used  when  he  is  absent  from  home  on 
official  work. 

I  do,  therefore,  answer  your  second  inquiry  in  the  negative, 
except  as  to  the  superintendent's  actual  expenditures  for  gasoline 
and  oil  used  by  him  while  at  work  for  the  town. 

Dated,  April  30,  1916. 

E.  E.  WOODBURY, 

Ailomey-Oeneral. 
To  Hon.  EnoEHE  M.  Travis,  Comptroller,  Albany,  N.  Y. 


The  Censorship  bill  (introductory  Senate  No.  94,  AaBetnbly  reprint  No. 
2077)  introduced  bj  Senator  Criatman  does  not  represent  an  unconstitu- 
ttonal  delegation  of  legislative  power. 

The  Moving  Picture  Cenaoraliip  bill  establisbee  a.  Board  of  Censorship 
of  moving  pieturea,  to  be  appointed  bf  the  Regents,  and  authorizes  such 
Board  to  approve  such  pictures  as  are  found  by  it  to  be  "  moral  ftnd 
proper  "  and  to  disapprove  of  those  it  finds  to  be  sacrilegious,  obscene, 
indecent  or  immoral  or  tending  to  debase  or  corrupt  the  morals,"  and 
makes  it  "  unlawful  for  any  person,  firm  or  corporation  to  exhibit  any 
moving  picture  after  August  first,  nineteen  hundred  and  sixteen,  unless 
the  film  or  reel  therefor  shall  have  been  approved  by  the  board."  It 
further  provides  that;  "The  regents  may,  in  their'  discretion,  by  major- 
ity vote,  revoke  auch  approval  of  any  audi  film  or  reel  at  any  time." 

Held,  that  ho  far  as  the  action  of  the  Board  of  Censors  is  concerned, 
the  bill  declares  the  policy  of  the  law  and  fixes  the  legal  principles 
which  are  to  control  their  actions,  and  is  a  constitutional  delegation  of 
authoritj  to  ascertain  the  facta  and  conditiona  to  which  the  policy  and 
principles  apply,  and  is  not  an  unconsitutional  delegation  of  legislative 
power. 

Held  further,  that  assuming;  that  the  authority  which  is  granted  to 
the  Begents  to  revoke  an  approval  "  in  their  discretion,"  confers  arbitrary 
power  without  the  limitations  of  the  power  prescribed  for  the  Board  of 
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Censors  and  ii  otherwise  unconstitutional,  the  censorship  by  the  BtgeKt 

is  &n  sdded  censorahip  which   in  Hpverablp  from  the  rest  of  the  bill  iii 

if   declared  to  be  unconstitutional   by   the   courts,   may   be   stricken  w. 

.     without  impairing  the  force  and  effect  of  the  censursliip  by  the  Boird  oi 

The  Board  of  Censors  sets  judicially  in  making  its  decisions,  irhirli 
are,  therefore,  reviewable  in  the  courts  by  certiorari  even  though  no  li^i 
to  review  is  expressly  conferred  bj  tlie  statute. 

The  provision  of  the  bill  that  "  no  fee  shall  be  required  for  such  mn- 
ination,  nor  for  a  duplicate  or  duplicates,  of  any  lilm  to  be  used  in  inv 
miniature  motion  picture  machine  for  educational,  social  or  church  pur 
poses,  where  the  film  is  of  a  sise  and  perforation  differing  from  liv 
standard  as  used  in  theatrical  macliines,"  is  not  an  unconstitutioul 
provision  denying  the  equal  protection  of  the  laws. 

Hon.  Charles  S.  'Whitman,  Governor,  submitted  an  inquiry  » 
to  the  constitutional  ob;iections  presented  in  opposition  to  tk 
Cristman  bill,  Senate  No.  964,  Assembly  reprint  No,  2077,  in 
relation  to  the  regulation  of  moving  picture  exhibitions  bv  i 
Soard  of  Censors. 

The  bill  in  question  proposes  to  add  a  new  article,  48,  to  ti» 
Education  Law,  establishing  a  State  Board  of  Censors  to  be  knowc 
as  "  Moving  Picture  Censors  "  to  be  appointed  by  the  Ite^nts  ami 
t»  have  the  following  powers  and  duties  as  prescribed  by  Bectitm 
1251  of  the  proposed  article: 

"  §  1251.  Powers  and  Duties  of  the  Eoabd  of  Cev 
aoRH.  The  board  of  censors  shall  cause  to  be  examined,  V 
its  members  or  agents,  all  moving  picture  films  or  reels,  an-i 
report  to  the  Regents  its  approval  of  such  films  or  reels  as  it 
ahall  find  to  be  moral  and  proper  and  its  disapproval  of  sucb 
films  or  reels  as  it  ahall  find  to  be  sacrilegious,  obscene,  imi^ 
cent  or  immoral  or  tending  to  debase  or  corrupt  the  morak 
Each  report  submitted  shall  be  accompanied  with  the  film  or 
reel  to  which  it  relates.  Upon  each  moving  picture  film  ot 
reel  having  the  approval  of  the  board,  there  shall  be  plaocJ 
the  words  '  approved  by  the  board  of  censors  of  the  State  ot 
"New  York,'  accompanied  with  the  date  of  such  approval  and 
a  serial  number,  to  be  assigned  thereto  by  the  board.  Such 
words,  date  and  number  ahall  be  made  part  of  the  film,  at  the 
end  thereof,  in  such  manner  that  they  may  be  displayed  or 
the  screen  or  surface  on  which  the  picture  is  shown,  at  the  con- 
clusion of  the  exhibit  of  the  picture  or  pictures  from  siicli 
film,  for  at  least  six  seconds.     The  Hegents  may,  in  their  di»- 
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eretion,  ty  majority  vote,  revoke  such  approval  of  any  such 
film  or  reel  at  aay  time.  Such  revocation  shall  be  complete 
upon  personal  service  of  notice  of  such  application  upon  the 
proprietor  of  sucli  film  or  reel  or  upon  any  agent  of  such  pro- 
prietor having  charge  of  the  leasing,  sale  or  exhibition  of  any 
such  film  or  reel.  Subject  to  the  supervision  and  control  of 
the  Eegents,  the  board  of  censors  shall  have  general  pow<<r 
and  authority  to  supervise  and  regulate  the  display  of  all  mov- 
ing picture  films  or  reels  in  all  places  within  the  State.  Such 
power  and  authority  shall  include  the  power  to  inquire  into 
and  investigate,  and  to  have  displayed  for  the  benefit  of  such 
board  or  of  the  R^enta,  the  moving  picture  films  or  reels  in- 
tended to  be  displayed." 

Section  1252  makes  it  the  duty  of  those  intending  to  exhibit  or 
permit  the  use  of  films  for  exhibitions,  to  furnish  to  the  board 
descriptions  thereof  and  display  the  same  for  examination  by  the 
board  or  by  the  R^ents. 

Section  1253  provides  in  part  as  follows: 

"  It  shall  be  unlawful  for  any  person,  firm  or  corporation 
to  exhibit  any  moving  picture  after  August  first,  nineteen 
hundred  and  sixteen,  unless  the  film  or  reel  therefor  shall  have 
been  approved  by  the  board  under  the  provisions  of  this 
article,  nor  unlens  the  words,  date  and  number  placed  thereon 
by  the  board  of  censors,  and  the  identification  matter  in  the 
case  of  a  duplicate,  are  displayed  on  tlie  screen  or  surface  on 
which  the  picture  is  shown  for  at  least  six  seconds  at  the  con- 
clusion of  the  picture," 

Section  1252  provides  for  the  giving  of  bonds  by  the  members 
of  the  Board  of  Censors  and  for  the  payment  of  the  expenses  of 
such  members  in  carrying  out  the  provisions  of  the  article. 

Section  1255  relates  to  records  and  reports  of  examinations  and 
of  approvals  and  disapprovals,  and  of  the  expenses  and  receipt* 
in  carrying  out  the  provisions  of  the  article. 

Section  1250  prescribes  the  examinntion  fees  to  I)e  paid  ftnd  con- 
cludes with  the  following  parapraph; 
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"  Provided,  however,  that  no  fee  shall  be  required  for  such 
examination,  nor  for  a  duplicate  or  diii)licates,  of  anj  film  to 
be  used  in  any  miniature  motion  picture  machine  for  educa- 
tional, social  or  church  purposes,  where  the  film  is  of  a  size 
and  perforation  differing  from  the  standard  as  used  in 
theatrical  machines." 

The  object  of  this  memorandum  is  to  consider  the  constitutional 
objections  presented  in  opposition  to  this  bill. 

It  has  been  admitted  by  Judge  Cullen  that  the  proposed  statute 
cannot  be  condemned  on  the  ground  that  the  subject  of  regulation 
of  the  exhibition  of  moving  pictures  and  the  creation  of  a  Board 
of  Censors  to  examine  such  pictures  and  forbid  their  exhibition  if 
improper  is  beyond  legisative  regulation  and  control,  citing  the 
recent  decision  of  the  United  States  Supreme  Court  in  Mutual 
Film  Co.  V.  Industrial  Commission  of  Ohio,  236  U.  S.  230.  But 
it  is  contended  that  our  proposed  act  does  not  comply  with  the 
rule  laid  down  by  the  Supreme  Court  of  the  United  States  but 
is  directly  hostile  to  it.  The  clause  which  is  found  to  be  objec- 
tionable is  found  on  page  4  of  the  bill,  lines  13  to  19,  and  pro- 
vides as  follows: 

"  The  Regents  may  in  their  discretion  by  majority  vote 
revoke  such  approval  of  any  such  film  or  reel  at  any  time. 
Such  revocation  shall  be  complete  upon  personal  sen'ice  of 
notice  of  such  application  upon  the  proprietor  of  such  film  or 
reel  or  upon  any  agent  of  such  proprietor  having  charge  of 
the  lease,  sale  or  exhibition  of  any  such  film  or  reel." 

The  principle  laid  down  by  the  United  State  Supreme  Court 
which  is  said  to  be  violated  by  this  bill  is  expressed  by  the  Court 
as  follows : 

"  Undoubtedly  the  Legislature  must  declare  the  policy  of 
the  law  and  fix  the  legal  principles  which  are  to  control  in 
given  cases,  but  an  administrative  body  may  be  invested  with 
the  power  to  ascertain  the  facts  and  conditions  to  which  the 
policy  and  principles  apply." 
It  may  be  noted  here  that  this  is  the  principle  which  has  been 
made  applicable  in  this  State  by  the  Court  of  Appeals  in  two  re- 
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cent  decisions.    (Village  of  Saratoga  Springs  v.  Saratoga  Gas,  etc., 
Co.,  191  N.  Y.  123 ;  People  v.  Klinck  Packing  Co.,  214  id.  121.) 

Judge  CuUen  contenda  that  the  portion  of  the  bill  whi<^  seta  a 
standard  for  the  Board  of  Censors,  namely,  that  the  board  may 
find  auch  pictures  to  be  "  moral  and  propw '  and  may  disapprove 
of  those  it  finds  to  be  "  sacril^ous,  obscene,  indecent  or  immcval 
or  tending  to  debase  or  corrupt  the  morals,"  complies  with  the 
rules  laid  down  by  the  Supreme  Court,  and  that  if  the  fate  of  a 
proposed  exhibition  of  moving  pictures  (sided  with  the  decision  of 
the  Board  of  Censors,  the  validity  of  the  statute  probably  could 
not  be  challenged.  But,  it  is  contended,  the  bill  goes  further  and 
prescribes  that  "  the  Hegents  may  in  their  discretion  by  majority 
vote  revoke  such  approval  of  any  suoh  film  or  reel  at  any  time."  , 
The  criticism  is  hat  the  determination  of  the  censors  is  to  be 
governed  by  a  rule  fixed  by  the  Legislature,  while  that  of  the 
Eegcnts  is  to  be  governed  by  its  discretion. 

If  it  was  the  intention  of  the  Legislature  to  leave  the  determina- 
tion of  the  Eegents  to  the  discretion  of  that  body  and  not  limited 
it  to  the  rule  prescribed  for  the  Board  of  Censors,  the  contention 
of  Judge  Cullen  is  unquestionably  sound.  If,  on  the  other  hand, 
the  discretion  of  the  Regents  was  intended  to  be  the  judgment  of 
tbe  Regents  based  upon  the  rule  laid  down  for  the  Board  of  Cen- 
sors, the  contention  is  not  sound.  But  it  does  not  seem  to  me  to  be 
necessary  for  the  Governor  to  determine  that  question  if  it  is  his 
judgment  that  the  bill  ia  valid  and  justifiable  legislation  in  other 
respects.  I  believe  there  ia  a  very  great  likelihood  that  the  Courts 
would  hold  that  the  provision  which  is  questioned  is  severable 
from  the  rest  of  the  act  and  that  the  balance  of  the  provisions  are 
sufficient  to  be  operative  and  accomplish  their  proper  purpose.  It 
is  a  fundamental  principle  that  a  statute  may  be  constitutional  in 
one  part  and  unconstitutional  in  another  part,  and  that  if  th» 
invalid  part  ia  severable  from  the  rest  the  portion  which  is  con- 
stitutional may  stand  while  that  which  is  unconstitutional  ia 
stricken  out  and  rejected.  (Lawton  v.  Steele,  119  N.  Y.  226; 
Ilathorn  v.  Natural  Carbonic  Gas  Co.,  194  id.  326.)  The  constitu- 
tional and  unconstitutional  provisions  of  the  statute  may  be  in- 
cluded in  one  and  the  same  section,  yet  be  severable  so  that  some 
stand  while  others  fall.  (Loeb  v.  Columbia  Twp.  Truflt^,  179 
U.S.  472.)  ,    ihX.OO^Ic 
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In  view  of  the  established  custom  of  judicial  tribunaU  of  avoid- 
ing the  determination  of  questions  as  to  the  constitutional itv  of 
a  statute  except  when  necessary  in  deciding  litigated  cases,  the 
Courts  will  decline  as  a  rule  to  decide  whether  a  particular  pro- 
vision of  a  statute  is  unconstitutional  where  they  are  of  the  opinion 
that  if  such  provision  is  in  fact  invalid  it  may  be  severable  from 
the  remaining  provisions  of  the  statute,  the  validity  of  which  alone 
is  necessarily  before  the  court,  ( Fort  Smith  v.  Scruggs,  70  Ark. 
549;  91  Am.  St  Rep.  100.) 

If  sufficient  remains  to  effect  the  object  of  the  statute  without 
the  aid  of  the  invalid  jiortion,  the  latter  only  should  be  rejected, 
(Statev.  Santee,  llllowa,  1;82  Am.  St.Iiep.  489;.Pughv.  Pugh, 
.25  S.  Dak.  T;  32  L.  R.  A.  [N.  S.]  954.)  The  portion  which 
remains  should  express  the  legislative  will  independently  of  the 
void  part.  (Ballentinc  v.  Willey,  3  Idaho,  496;  95  Am.  St  Rep. 
17 ;  State  v.  Junkin,  85  \eb.  1 ;  23  L.  R.  A.  [X.  S.]  839.) 

One  of  the  tests  used  to  determine  whether  a  provision  is  or  is 
not  severable  is  that  the  statute  ought  not  to  be  held  wholly  void 
unless  the  invalid  portion  is  so  important  to  the  general  plan  and 
operation  of  the  law  in  its  entirety  as  reasonably  to  lead  to  the 
conclusion  that  it  would  net  have  been  adopted  if  the  Legislature 
had  observed  the  invalidity  of  the  part  so  held  to  be  unconstitu- 
tional. {Ex  parte  Gerino,  143  Cal.  412;  66  L.  R.  A.  249;  State 
V.  Deal,  24  Fla.  293;  12  Am.  St  Rep.  204. 

Another  teat  is  that  non-essential  jwrtions  may  be  eliminated 
and  effect  given  to  the  remained,  and  incidental  details  may  be 
stricken  out  without  impairing  the  general  scheme  of  the  enact- 
ment (MePherson  v.  Secretary  of  State,  92  Mich.  377;  31  Am. 
St  Rep.  587 ;  People's  Nat.  Bank  of  Lynchburg  v.  Marye,  191 
U.  S.  272.) 

Applying  these  principles  which  seem  to  bo  well  settled  to  this 
bill,  it  is  my  judgment  that  the  Courts  would  find  that  the  pro- 
vision with  refereiiae  to  the  power  of  the  Regents  to  revoke  an 
approval  is  severable  from  the  rest  of  the  statute.  It  is  not  so 
interblended  as  to  require  the  entire  statute  to  fall  if  it  should 
he  found  to  be  unconstitutional  in  respect  to  that  provision,  I 
am  led  to  this  conclusion  hy  what  seems  to  me  the  apparent  intent 
of  the  provision,  namely,  that  there  shall  be  a  still  further  refine- 
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ment  of  a  censorship  l>y  the  Begcuts  in  addition  to  the  censorship 
of  the  board,  and  not  aa  a  review  thereof.  If  it  is  intended  to  be 
a  review  by  the  Regents  in  all  cases,  I  would  incline  to  the  opinion 
that  the  power  of  review  carried  with  it  the  limitation  of  power 
defined  by  the  statute  with  relation  to  the  Board  of  Censors,  If 
that  be  true,  the  provision  itself  is  not  unconstitutional.  But  it 
appear?  more  clearly  to  be  an  additional  censorship  rather  than  a 
review,  and  in  that  respect  it  stands  separate  and  apart  from  the 
rest  of  the  statute.  It,  therefore,  dees  not  seem  so  important  to  the 
general  plan  and  operation  of  the  law  in  its  entirety  as  reasonably 
(o  lead  to  the  conclusion  that  the  statute  would  not  have  been 
passed  without  it,  ^ 

Judge  Cullen  criticises  the  fact  that  no  review  by  the  Courts  of 
the  decision  of  the  Board  of  Censors  is  granted  in  the  proposed 
rtatute.  It  is  not  necessary  that  such  a  review  shall  be  expressly 
granted  in  the  Ptntiite,  since  it  has  been  well  established  in  this 
State  that  a  common-law  writ  of  certiorari  may  be  issued  to  review 
the  judicial  determinations  of  inferior  tribunals  and  ofBcerg  acting 
judicially  under  the  authority  of  the  statute,  to  correct  errors  of 
law  affecting  the  property  or  rights  of  the  parties,  even  though 
no  right  to  revie\v  is  expressly  conferred  by  the  statute.  And  it 
is  equally  clear  that  if  the  duty  enjoined  upon  the  Board  of  Censors 
calls  iipon  them  to  decide  some  question  of  fact  every  time  there 
is  an  application  made  to  them  for  the  issuing  of  an  approval  of 
a  film^  then  in  the  making  of  that  decision  they  act  judicially  not- 
withstanding there  may  ho  closely  interwoven  with  it  certain  ad- 
ministrative or  ministerial  functions  that  must  also  be  exercised. 
(People  ex  rel.  Loughran  v,  Itailroad  Commissioners,  158  N,  Y. 
421,  428;  People  ex  rel.  Steward  v.  Railroad  Commissioners,  160 
N.  Y.  202,  200;  Starr  v.  Trustees  of  Rochester,  0  Wend.  564; 
People  ex  rel.  Bnrnham  v,  .Tones,  112  N.  Y.  507,  607.) 

Tbia  common-law  right  is  now  continued  by  the  Code  of  Civil 
Procedure,  sections  2120-2140. 

Judge  Cullen  in  his  supplemental  brief  himself  reaches  the  con- 
clusion that  the  act  of  the  board  is  not  ministerial  but  judicial. 
The  decisions  of  the  board  are  therefore  reviewable  in  the  Courts 
bv  certiorari. 
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The  other  objections  raised  by  Judge  Cullen  run  to  the  earne 
clause  conferring  upon  the  Regents  discretionary  power  to  revoke 
an  approval.  These  objections  criticise  that  same  clause  from 
various  stanpdoints  upcm  the  theory  that  the  clause  confers  arbi- 
trary powers,  denies  the  right  of  hearing  and  is  otherwise  vicious. 
If  the  clause  be  given  the  interpretation,  however,  that  the  term 
'■  discretion  "  is  intended  to  keep  the  judgment  of  the  Brents 
within  the  limitaticms  prescribed  for  the  board,  the  objections  are 
not  well  founded.  But  even  if  that  cannot  be  successfully  ecu- 
tended,  the  clause  as  I  have  concluded,  is  severable  from  the  balance 
of  the  statute. 

Contention  was  made  at  the  hearing  that  a  copy  of  the  film  must 
accompany  the  report  to  the  R^nts  and  that  there  was  no  pro- 
vision made  for  the  return  thereof  to  its  owner.  My  reading  of 
the  statute  leads  me  to  believe  that  this  would  be  the  necessary 
interpretation  of  the  statute.  If  the'  acts  of  the  Board  of  Censors 
are  to  be  reviewable  by  certiorari,  the  exact  film  which  was  ap- 
proved or  disapproved  by  the  cenaors  must  be  made  a  part  of  the 
record  at  least,  for  review  in  the  Courts.  It  is  therefore  hi^ly 
proper  that  a  copy  or  duplicate  of  the  film  shftll  be  kept  on  file 
for  that  purpose  and  also  for  the  practical  purpose  of  being  able 
to  determine  whether  the  films  that  are  being  exhibited  are  an 
exact  counterpart  of  the  films  which  have  been  approved  by  the 
Board  of  Censors.  It  therefore  seems  to  be  a  necessary  expense 
in  connection  with  this  scheme  of  censorship. 

The  only  other  objection  which  has  been  called  to  my  attention 
from  the  standpoint  of  <the  constitutionality  of  this  bill  is  that  the 
provision  on  page  9  of  the  bill  violates  the  Fourteenth  Amendment 
of  the  Federal  Constitution  in  that  it  denies  the  equal  protection 
of  the  laws.  This  provision  reads  as  follows:  "  Provided,  how- 
ever, that  no  fee  shall  be  required  for  such  examination  nor  for 
the  duplicate  or  duplicates  of  any  film  to  be  used  in  any  miniature 
motion  picture  machine  for  education,  social  or  church  purposes 
where  the  film  is  of  a  size  and  perforation  differing  from  tht 
standard  aa  used  in  theatrical  machinea." 

The  leading  decision  of  the  United  State  Supreme  Court  which 
is  relied  upon  as  authority  for  holding  that  this  provision  denies 
the  equal  protection  of  the  laws  is  the  case  of  Getting  v.  Kansas 
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City  Stock  Yards  Company,  183  F.  S.  70.  In  that  case  a  statute 
of  Kansas  was  held  to  bo  in  violation  of  the  Fourteenth  Amendment 
of  the  Federal  Constitution  in  that  it  applied  only  to  the  Kansas 
City  Stock  Yards  Company  and  not  to  other  companies  or  corpora- 
tions engaged  in  like  business  in  Kansas,  and  thereby  denied  to 
that  company  the  equal  protection  of  the  laws.  That  statute  pro- 
vided that  its  provisions  should  relate  to  any  stock  yard  which 
for  the  preceding  twelve  months  "  shall  have  had  an  average  daily 
receipts  of  not  less  than  100  head  of  cattle  or  300  head  of  hogs  or 
300  head  of  sheep."  In  that  statute  the  classification  was  entirely 
arbitrary  since  it  was  manifestly  aimed  at  one  particular  corpora- 
tion and  the  attempt  was  made  to  base  the  clssification  upon  mere 
extent  of  business,  and  between  the  classification  and  such  feature 
there  was  no  l^itimate  connection  whatever  as  was  said  by  the 
Court  of  Appeals  in  People  v.  Klinck  Packing  Company,  214 
K.  Y,  138.  As  the  Court  stated  in  the  latter  case,  in  which  it  was 
conaidering  the  exceptions  to  application  of  tho  onc-day-of-reat-in 
seven  law: 

"  In  determining  whether  it  will  enact  such  legislation  as 
this,  the  Legislature  must  necessarily  always  consider  the  two 
elements  of  necessity  for  the  legislation  and  of  the  burdens 
which  this  enactment  will  inflict  upon  those  who  are  subject 
to  it  *  *  *  So  long  as  there  is  some  real  difference  in 
the  situation,  interests  and  capacity  of  different  classes  of 
citizens,  this  may  be  made  the  basis  of  legislative  classification 
which  has  a  real  and  reasonable  relationship  to  the  difference 
which  thus  exists.  The  wide  discretion  possessed  by  the  State 
is  not  transgre'sed  unless  the  classification  is  palpably 
arbitrary. 

The  classification  does  not  seem  to  be  "  palpably  arbitrary  " 
in  the  bill  in  question,  for  while  it  mentions  tho  size  of  the  film 
aa  one  of  the  bases  for  the  exemption,  if  is  not  the  sole  basis  of 
the  classification,  but  is  merely  descriptive  of  a  class  of  films  which 
it  is  my  understanding  is  manufactured  by  all  of  the  manufacturers 
for  miniature  motion  picture  machines.  Tho  door  certainly  is  open 
to  all  to  compete  in  the  manufacture  of  such  films  for  such  pur- 
poses. Moreover,  the  size  of  the  film  has  a  relation  to  the  exemp- 
tion from  the  payment  of  the  fee,  because  it  is  a  well  recQ^ized 
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fact  that  these  miniature  motion  picture  machines  are  uaed  for 
educational,  social  and  church  purposes  aud  the  machines  and  the 
films  have  been  made  of  a  distinctive  size  and  tvpe  for  various 
excellent  reasons.  The  smaller  machines  are  leas  expensive  and 
more  adaptable  to  smaller  places.  The  smaller  machines  neces- 
sarily take  a  smaller  size  of  film.  It  is  important  likewise  to  have 
these  films  of  a  different  size  because  wc  have  rec(^ized  in  our 
statutes  already  passed  this  year  (chapters  ISi,  185)  that  these 
miniature  motion  picture  machines  are  susceptible  of  separate 
classification  for  varioiis  other  purposes.  They  are  less  dangerous 
to  the  public  because  they  use  different  power  for  operation  and 
because  the  films  are  made  of  less  inflammable  material.  It  is 
proper  that  they  should  be  of  different  sizes  in  order  that  they  may 
not  be  readily  mingled. 

It  is  to  be  noted  that  the  censorship  is  not  withheld  from  films 
used  for  these  machines  and  for  these  purposes,  but  that  the  sole 
exemptions  is  as  to  the  payment  of  the  foe.  It  requires  no  authority 
to  point  out  the  fact  that  in  this  State  as  in  all  other  States  it 
has  been  cuslomarj-  to  grant  exemptions  from  the  payment  of  ta.'ies 
where  property  is  used  for  educational,  social  or  religious  purpcees. 

The  United  States  Supreme  Court  hpd  said  within  the  last  few 
weeks  that  "  a  distinction  in  legislation  is  not  arbitrary,  if  any 
state  of  facts  reasonably  can  be  conceived  that  would  sustain  it. 
and  the  existence  of  that  state  of  facts  at  the  time  the  law  ivas 
enacted  must  be  assumed."  It  was  in  the  case  of  Rast  v.  Van 
Demaa  &  lowia,  240  U.  S.  342,  whore  a  suit  was  brought  to 
restrain  the  enforcement  of  a  statute  of  Florida  imposing  special 
license  taxes  on  merchants  using  profit  sharing  coupons  and  trad- 
ing stamps.  The  Supreme  Court  held  that  a  classification  based 
on  differences  between  a  bnainesg  using,  and  one  not  using,  such 
coupons  and  stamps  is  not  so  arbitrary  ns  to  deny  equal  protection 
of  the  law. 

It  would  not  be  my  judgment  that  the  clause  on  page  9  of  tlie 
bill  could  be  held  unconstitutional  as  denying  the  equal  protection 
of  the  law. 

Dated,  May  15,  1916. 

HAROLD  J.  IIINMAN, 

Deputy  Aitomey-Qeneral. 
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I\  THE  Mattes  of  ConstkuiiVQ  Srctiokb  4,  6,  11  and  12  op  Abticle  VII 

or   THE   COSSTITUTION,    REI.ATIVE   TO   THE    IttCQIItBlmENT   OF    ANNUAL   CoN- 
TSIBUTIONS  TO  THE  SlKKlKO   t'U.MM  PBOVIDED  FOB  THE  STATB  DEBTS. 

Sinking  fundi  must  be  separately  oonsidered  and  treated  —  duties  of  tbe 
eomptruller  as  to  the  levy  of  a  direct  tax. 

Constitution — 'Article  VII  —  (^ectiona  4,  S,  11  and  12  —  Requirement 
of  annuAl  contributiona  to  the  sinking  fund«  provided  for  Uie  Stata 
debts. 

The  Conatitution  (Art.  VIX,  sectiona  4,  5,  11)  authorizes  the  paaaage  of 
statutes  creating  State  clelita  subjcc^t  to  tlic  approval  of  the  people,  and 
provides  that  tiiere  sliall  be  an  annual  contribution,  either  by  direct  tax 
or  by  appropriaion  from  surplus  funds  in  the  treasury,  to  pay,  and 
sufficient  to  pay,  the  interest  on  each  debt  as  such  interest  ibIIh  due, 
and  also  to  pay  and  discharge  the  principal  of  the  debt  within  fifty 
years  from  the  time  of  contractinj;  it;  that  the  law  creating  the  debt 
shall  rc<[uire  this  annual  contribution,  and  impose  a  direct  tax  therefor, 
the  levy  of  which  can  be  obviated  only  by  the  appropriation  of  the 
required  amount  from  the  treasury  in  lieu  of  a  direel  tax;  that  so  far 
as  debta  are  concerned  which  have  been  contracted  under  any  such  stat- 
ute, the  tax  or  its  substitute  "  shall  remain  in  force  and  be  irrepealable 
and  be  annually  collected"  until  the  proceeds  thereof  shall  have  made 
provision  to  pay  and  discharge  tbe  principal  of  the  debt;  and  that  each 
of  the  sinking  funds  provided  for  tlie  payment  of  interest  and  the 
extinguishment  of  such  debts  shall  be  separately  kept  and  applied  to 
the  speciflG  purpose  for  which  it  was  provided. 

There  are  a  number  of  canal  debt  sinking  funds  as  well  as  a  number 
of  highway  debt  sinking  funds,  tofrether  with  the  Palisades  Interstate 
Park  debt  sinking  fund,  each  of  which  is  devoted  to  the  payment  of  » 
separate  debt  with  bonds  separately  issued  therefor.  Each  of  the  stat- 
utes authorizing  such  debts  cumpliea  with  the  constitutional  requirement 
by  imposing  for  each  year  after  the  act  go<'s  into  effect,  a  direct  annual 
tux,  and  prescribes  the  prwise  rate  of  fax.  .Several  liighway  debt  sink- 
ing funds  are  devoted  to  the  payment  of  h)|fhway  debts  authorized  by 
article  VII,  section  12,  of  the  Constitution, -which  specifically  requires  the 
creation  of  a  sinking  fund  iit  at  least  two  per  centum  per  annum,  to 
discharge  the  principal  at  maturity,  which  shall  be  provided  by  general 
laws,  the  force  and  effeit  of  which  shall  not  be  diminished  during  the 
existence  of  the  debt  created  thereunder.  The  general  laws  passed 
pursuant  to  such  section  likewise  impose  "for  each  highway  fund,"  an 
annual  direct  tax  for  these  sinking  fund  purposes. 

Held,  that  tliese  sinking  funds  must  be  separately  considered  and 
treated,  and  that  if  the  annual  contributions  to  any  uncompleted  sinking 
funds  for  the  ensuing  Hscal  year  shall  not  be  provided  by  appropriation 
out  of  surplus  funds  in  the  treasury,  it  would  become  the  duty  of  the 
Comptroller  to  eciraply  with  tlic  provisions  of  such  statutes  creating  such 
d^ts,  and  to  levy  a  direct  tax  pursuant  thereto,  to  pay  and  sufficient  to 
pay,  such  contributions. 

Hon.  Charles  S.  "Whitman,  Governor,  submitted  an  inquiry  as 
to  the  views  of  the  Attorney-General  with  reference  to  vetoing  the 
items  in  the  appropriation  bill  providing  the  annual  contributions 
to  the  linking  funds  of  the  State  wliicb  have  been  created  for  the 
purpose  of  paving  the  State's  debts. 

Pursuant  to  section  4  of  article  VII  of  the  Conatitution,  the 
people  of  this  State  by  their  direct  vote  approved  of  chapter  147 
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of  the  Laws  of  1903  which  provided  for"  the  building  of  the  Barge 
canal  and  for  the  creation  of  a  debt  therefore  of  $101,000,000. 
Bonds  for  $2,000,000  were  issued  under  this  act.  There  ie  mw 
in  the  treasury  a  sinking  fund  in  cash  and  iavestnionta  of  $2,057,- 
418.56  with  which  to  retire  this  debt.  It  is  known  as  canal  fund 
number  2.  Thus  ttiere  is  in  that  fund  to-day  more  than  the  amount 
of  the  debt.  No  further  contributions  are  needed  for  this  fund 
and  none  have  been  made  for  this  year. 

Another  and  separate  iBsuc  of  bonds  was  made  under  this  act, 
as  amended  hy  chajiter  ^03  of  the  Laws  of  1900  and  chapter  241 
of  the  Laws  of  11)00,  amounting  to  $21,000,000,  and  there  is  in 
the  treasury  a  sinking  fund  of  $10,057,02;t.54  with  which  to  pay 
them.  This  is  known  as  canal  fund  number  3.  This  amount  so 
nearly  appro.xiniates  the  amount  of  the  debt  tliat,  with  the  interest 
arising  from  tho  investment  of  the  funds,  compounded  annually, 
the  full  amount  re<]uired  to  pay  the  debt  would  be  obtained  long 
before  the  maturity  of  the  bonds,  without  further  annual  con- 
tributions. Moreover,  ko  much  will  he  raised  by  the  simple  accre- 
tions of  interest  on  the  present  fund  that  there  will  be  an  esces-^ 
sufficient  to  pay  the  annual  interest  in  addition  for  years  to  come. 
It  was  for  that  reason  that  at  a  conference  held  in  1914,  attended 
by  the  re]>resentativc3  of  the  State  and  the  chief  investors  in  and 
holders  of  the  State's  bonds,  it  was  mutually  agreed  that  the  State'* 
credit  would  not  be  impaired  by  a  treatment  of  this  fund  aw 
mature  and  adequate  for  the  retirement  of  the  debt  without  fur- 
ther contributions  for  principal  and  permitting  a  portion  of  the 
interest  on  tho  investment  in  the  fund  to  be  used  for  the  present, 
at  least,  to  pay  the  annual  iuterest  charges  on  the  bonds  represent- 
ing that  particular  debt. 

It  is  not  ray  purpose  to  justify  even  the  action  taken  as  to  that 
particular  debt,  safe  and  justifiable  as  it  may  seem,  because  it  has 
ali^eady  been  used  as  a  precedent  upon  which  the  present  Governor 
is  requested  to  predicate  a  wholesale  application  of  the  jiolicy  In 
all  the  other  sinking  funds  in  which  upon  a  so-called  scientific  and 
actuarial  basis,  there  i«  said  to  \w  an  excess  beyond  present  finan- 
eial  requirements,  I  say  '■  tiuancial  requirements"  because  sul)- 
sfantially  all,  if  not  all,  of  this  so-caIlc<]  excess  has  been  contributed 
to  these  funds  under  the  legal  requirements  of  tb,e  ConatitiitiM 
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and  the  statutes  creating  the  debts.  I  have  referred  to  the  action 
taken  as  to  that  one  fund  to  distinguish  it  from  the  balance  of  the 
funds,  the  condition  of  which  is  entirely  different 

There  are  nine  other  cana}  debt  sinking  funds,  six  highway  debt 
sinking  funds  and  the  Palisades  Interstate  Park  debt  sinking  fund. 
Each  of  these  sinking  funds  is  devoted  to  the  payment  of  a  separate 
debt,  separately  authorized,  with  bonds  separatdy  issued  therefor, 
and  the  sinking  fund  in  each  ease  separately  created  by  law. 

Each  of  these  funds  must  be  separately  considered  and  treated 
because  the  Constitution  (article  VII,  section  5)  clearly  requires 
it  in  the  following  language : 

"  The  sinking  funds  provided  for  the  payment  of  interest 
aud  the  extinguishment  of  the  principal  of  the  debts  of  the 
State  shall  be  separately  kept  and  safely  invested,  and  neither 
of  them  shall  he  appropnatcd  or  used  in  atiy  manner  other 
than,  for  the  specific  purpose  for  which  it  shall  have  been 
provided." 

This  was  inserted  in  the  Constitution  in  1874  upon  the  recom- 
mendation of  the  Constitutional  Commission  of  1872,  which  re- 
ported that  it  was  intended  to  "  maintain  the  inviolability  of  the 
sinking  funds  "  and  *'  that  it  was  so  obviously  just  that  it  needs 
only  to  be  read  in  order  to  be  approved."  This  provision  was  con- 
tinued without  change  in  the  Constitution  of  1894  and  is  appli- 
cable to  the  sinking  funds  of  tonjay. 

It  is,  therefore,  perfectly  clear  that  the  inviolability  of  each  of 
these  sinking  funds  must  be  maintained  without  reliance  upon 
any  other  sinking  fund  or  all  of  the  other  sinking  funds  put  to- 
gether. They  must  be  '"  separately  kept "  and  "  neither  of  them 
shall  be  appropriated  or  used  in  any  manner  other  than  for  the 
specific  purpose  for  which  it  shall  have  been  appropriated."  Those 
funds  cannot  be  interminglwl  directly  or  indirectly.  The  exeeBscs 
in  one  cannot  be  used  to  make  up  a  deficit  in  another.  Yet  that 
is  the  very  thing  that  would  have  to  be  done  if  the  Governor  com- 
plies with  the  request  to  veto  all  the  items  appropriating  moneys 
to  meet  the  annual  contributions  to  the  sinking  funds  for  principal 
and  interest.  For  example,  there  is  an  aggregate  so-called  excess 
in  the  eleven  canal  debt  sinking  funds  of  about  $22,000,000,  but 
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there  are  only  five  out  of  tlie  eleven  funds  which  have  even  the 
theoretical  excess  which  has  been  calculated  by  the  objectors.  If 
the  Governor  shall  veto  the  whole  eleven,  a  deficit  will  be  created 
in  six  of  them.  I  can  only  account  for  the  request  for  a  wholesale 
veto  upon  the  assumption  that  the  proposers  contemplate  a  pooling 
of  all  the  excesses  and  using  that  aggr^ate  fund  to  pay  the  annual 
interest  charges  on  all  the  bonds  of  all  the  debts.  It  is  too  mani- 
fest without  further  argument  that  that  cannot  be  done.  It  would 
not  be  using  a  specific  fund  "  for  the  specific  purpose  for  which  it 
was  provided  "  and  the  procedure  of  the  Constitution  to  that  effect 
and  to  the  effect  that  each  fund  be  "  separately  kept "  would  be- 
come an  empty  ceremony.  The  misconception  of  those  who  would 
utilize  these  so-called  exceeses  is  their  lack  of  appreciation  of  this 
constitutional  requirement  and  their  failure  to  note  the  fact  that 
of  the  $22,000,000  aggr^^ate  excess  in  the  eleven  canal  funds, 
$15,000,000  of  it  is  in  canal  fund  Xo.  3  to  which  I  have  specifi- 
cally referred  and  as  to  which  no  coutribution  is  made  this  year  by 
the  Legislature.  One  other  large  excess  of  about  $1,000,000  is  in 
canal  fund  No.  2,  to  which  I  have  also  referred,  which  is  now 
sufficient  to  pay  that  debt  in  full  and  likewise  for  which  no  con- 
tribiition  is  made  this  year. 

Upon  considering  the  comptroller's  re)M)rta  to  me  on  this  subject 
in  connection  with  the  canal  funds  for  which  contributions  have 
been  provided  by  the  Legislature  and  which  the  Governor  is  being 
asked  to  veto,  I  find  that  only  two  canal  funds  out  of  the  nine 
show  even  any  theoretical  excess  of  any  consequence,  and  even  in 
tho=e  cases  the  amount  in  the  fund  is  only  a  small  percentage  of 
the  amount  of  outstanding  bonds.  In  neither  of  these  cases  ia 
there  anything  like  the  situation  which  exists  in  canal  funds  Nos. 
2  and  3,  in  one  of  which  the  debt  ia  more  than  covered  and  in  the 
other  of  which  the  full  amount  baa  almost  been  reached. 

It  is,  therefore,  apparent  that  the  considerable  increase  beyond 
theoretical  needs  in  two  funds,  which  have  been  separately  cared 
for,  is  made  the  basis  for  figuring  that  all  the  other  funds  shoubl 
bo  similarly  treated,  whereas  there  is  no  such  extraordinary  condi- 
tion to  be  found  in  the  other  funds.  The  former  two  will  retire 
their  debts  without  further  contributions,  while  the  others  require 
substantial  contributions  each  year  to  retire  their  debts,  yet  the 
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Governor  is  asked  to  proiide  nothing  this  year.  There  is  no 
parallel  between  them,  and  since  the  CouBtitution  and  the  statutes 
require  an  annual  contribution  at  a  fixed  rate,  there  is  no  warrant 
for  vetoing  these  items  eithei'  in  law,  equity  or  morals,  as  I  shall 
endeavor  lo  show. 

A  similar  situation  eiiiats  as  to  the  highway  debt  sinking  funds 
and  the  Palisades  Park  fund,  in  three  of  which  there  would  be  a 
deficit  if  the  Governor  should  veto  these  items,  and  in  none  of  these 
funds  is  there  a  parallel  to  canal  funds  Noe.  '2  and  •}.  Uut  of  a 
total  issue  of  $72,500,000  of  outstanding  bonds  for  highways  and 
for  this  park,  the  theoretical  excess  in  all  but  two  cases  is  consider- 
ably less  than  $1,000,000  each,  and  in  all  cases  contributions  arc  re- 
quired each  year  at  a  fixed  rate  if  tbe  constitutional  requirements 
are  to  bo  observed,  yet  the  Governor  is  asked  to  provide  nothing, 
not  even  that  amount  which,  if  annually  provided  on  a  scientific 
basis  of  amortization,  wontd  retire  the  debt  at  maturity. 

If  it  be  said  that  it  is  intended  to  figure  the  necessary  contribu- 
tions to  these  funds  over  again  from  the  outset  of  their  cstabli:$h- 
niont,  allowing  for  each  year  only  such  amount  as  was  theore- 
tically neeiled,  irrespective  of  the  legal  requirements  and  to  treat 
the  contributions  of  tliis  year  for  principal  as  having  been  paid 
in  advance,  my  answer  is  that  the  law  would  be  violated  and  that 
in  addition  the  interest  will  be  left  unpaid  unless  some  of  these 
funds  shall  be  seized  for  that  purpose.  The  intere-^t  on  these 
bonds  in  previous  years  has  Itecn  raised  and  paid  and  the  moneys 
and  securities  now  in  these  funds  are  devoted  to  the  payment  of 
the  principal  of  the  debts.  The  Constitution  r«inires  them  to  be 
kept  inviolate  for  that  purpoie,  and  they  caimot  be  seized  for  the 
payment  of  this  year's  interest  or  any  subsequent  year's  interest 
until  the  sinking  fund  shall  be  completed.  In  this  respect  even 
the  treatment  of  canal  fund  Xo.  3,  which  is  almost  completed,  is 
not  in  strict  compliance  with  the  letter  of  the  Constitution.  The 
only  redeeming  feature  of  that  case  is  the  substantial  completeness 
of  the  fund  and  the  fact  that  such  treatment  was  preserilwd  as  the 
result  of  a  conference  and  agreoment  with  the  chief  holders  of 
the  bonds-  The  result  of  that  departure  from  the  strict  letter  of 
the  constitutienal  requirement  is  the  result  which  always  obtains 
in  human  experience.     Violation  of  the  law  iu  iucousequential 
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matters,  if  persisted  in,  inevitably  leads  to  a  loss  of  sense  of  the 
existence  of  or  re*peet  for  the  law  itself. 

Moreover,  if  it  be  contended  that  I  am  wrong  in  that  respect, 
and  that  the  moneys  may  be  used  for  this  year's  interest  and  if 
the  veto  of  the  appropriations  for  both  principal  and  interest 
would  create  deficits  in  many  of  these  funds  and  for  that  reason 
the  Goi'ernor  should  veto  only  the  interest  items,  I  am  compelled 
to  call  attention  to  the  impossibility  of  his  separately  considering 
them.  There  is  no  separate  appropriation  for  interest  or  prin- 
cipal, but  they  are  both  included  in  one  appropriation,  the  amount 
of  which  in  the  case  of  each  fund  is  determined  by  reference  to 
the  rate  of  tax.  The  amounts  of  money  set  up  in  the  appropria- 
tion bill  in  this  connection  arc  merely  explanatory  of  the  effect  of 
the  rates.  They  arc  estimates  of  the  amounts  that  will  be  applied 
from  the  treasury  to  both  principal  and  interest  in  conformity 
with  the  requirements  of  the  Constitution  and  the  referendum 
acts  creating  the  debts.  Since  the  Governor  cannot  divide  or 
modify  an  item,  but  must  consider  each  item  as  a  whole,  he  cnii- 
not  veto  the  appropriation  for  interest  without  vetoing  for  prin- 
cipal also,  and  the  effect  of  that  action  would  be  to  create  a  deficit 
in  a  majority  of  the  cases  even  if  we  figure  the  financial  require- 
ments in  accordance  with  the  method  urged  by  the  objectors. 

This  leads  me  to  a  consideration  of  the  constitutional  require- 
ments themselves  as  to  the  creation  of  a  debt  and  the  fixing  of  the 
method  of  taxing  the  public  for  the  payment  of  that  debt  The 
canal  debts  wore  created  under  section  4,  article  VII  of  the  Con- 
stitution by  various  referendum  laws.  The  Constitution  provides 
that  "  such  taw  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  to  pay,  and  sufficient  to  pay,  the  interest  on  such 
debt  as  it  falls  due,  and  also  to  pay  and  discharge  the  principal  of 
such  debt  within  fifty  years  from  the  time  of  the  contracting  there- 
of." The  only  alternative  open  to  the  Legislature  is  to  obviate  b 
direct  tax  by  making  the  necessary  contributions  out  of  the  treas- 
ury of  the  State  or  by  repealing  the  act,  but  even  if  the  net  creating 
the  debt  should  t>e  repealed,  it  could  be  repealed  only  to  the  extent 
of  forbidding  the  contracting  of  further  debt  imder  it;  for  if  any 
portion  of  the  debt  shall  have  been  contracted,  the  ConetitutioD 
prescribes  that  "  the  tax  imposed  by  such  act,  in  proportion  to  the 
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debt  and  liability-  whick  may  have  been  contracted  in  pursiiftnce  of 
such  law,  shall  remain  in  force  and  be  irrepealable,  and  be  atinuaily 
collected,  until  the  proceeda  thereof  shall  have  made  the  provision 
hereinbefore  specified  to  pay  and  discharge  the  principal  of  such 
debt  and  liability."  The  plain  requirement  of  the  Constitution, 
deliberately  enacted  for  the  security  of  the  State  as  well  as  of  in- 
vestors, is  that  there  shall  be  an  annual  contribution;  that  the  law 
creating  the  debt  shall  require  this  annual  contribution  and  impose 
a  tax  therefor  and  that  so  far  as  debts  have  been  contracted  there-  - 
under  such  law  shall  remain  in  force  and  be  irrepealable. 

But  while  such  law  is  retiuired  to  and  actually  does  impose  a 
tax  which  shall  bo  annually  levied  for  that  purpose,  the  Legislature 
is  given  the  opportunity  if  the  surplus  funds  in  the  treasury  war^ 
rant  it,  to  change  the  method  of  raising  the  money  from  a  direct 
tax  to  a  contribution  from  the  treasury.  Article  VII,  section  11, 
of  the  Constitution,  which  authorizes  this  provides  as  follows : 

■'  The  Legislature  may  appropriate  out  of  any  funds  in  the 
treasury,  moneys  to  pay  the  accruing  interest  and  principal  of 
any  debt  heretofore  or  hereafter  created,  or  any  part  thereof 
and  may  set  apart  in  each  fiscal  year,  moneys  in  the  State 
treasury  as  a  sinking  fund  to  pay  the  interest  as  it  falls  due 
and  to  pay  and  discharge  the  principal  of  any  debt  heretofore 
or  hereafter  created  under  section  four  of  article  seven  of  the 
Constitution  until  the  same  ^hall  be  wholly  paid,  and  the  prin- 
cipal and  income  of  such  sinking  fund  shall  be  applied  to  the 
purpose  for  which  such  sinking  fund  is  created  and  to  no  other 
purpose  whatever,  and,  in  the  event  such  moneys  set  apart  in 
any  fiscal  year  be  sufficient  to  provide  such  sinking  fund,  a 
direct  annual  tax  for  such  year  need  not  be  imposed  and  col- 
lected, as  requiretl  by  the  provisions  of  said  section  four  of 
article  seven,  or  of  any  law  enacted  in  pursuance  thereof." 

This  was  adopted  by  vote  of  the  people  in  1905  for  the  purpose 
of  obviating  a  direct  tax.  It  was  an  alternative  remedy  and  unless 
the  Legislature  shall  make  the  necessary  contributions  from  the 
treoaury  pursuant  to  this  section,  a  direct  tax  nmst  be  levied, 
iloreover,  it  does  not  require  the  action  of  the  Legislature  this 
year  to  levy  such  direct  tax  for  this  year,  because  each  of  these 
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referendum  acts  by  its  specific  terms  provide^  that  there  ia  imposed 
for  each  year  after  the  act  goes  into  effect  a  direct  annual  tax  suf- 
ficient to  pay  the  interest  on  such  bonds  and  also  to  pay  and 
discharge  the  principal  of  such  bonds  within  fifty  years,  and  pre- 
scribing the  precise  rate  of  tax  upon  each  dollar  of  valuation  of 
real  and  personal  property  in  the  State  subject  to  taxation.  Thus, 
if  the  Governor  should  veto  these  items  of  appropriation  from 
the  treasury  for  this  i)urpose,  it  would  become  the  duty  of  the 
jComptroller  to  comply  with  the  provisions  of  tliese  referendum 
acts  and  to  levy  a  direct  tax  pursuant  thereto,  and  he  could  be 
compelled  to  do  so.  It  may  be  that  if  the  subject  could  now  bo 
taken  up  anew  a  small  tax  would  be  levied,  adequate  to  provide 
a  sinking  fund  for  the  payment  of  these  bonds  at  the  end  of  fifty 
years,  but  since  the  Constitution  requires  that  such  funds  must  be 
created  under  referpndum  acts  providing  for  an  irre|>ealable 
annual  tax  imposed  when  the  debt  is  created  as  a  condition  of 
creating  it,  after  bonds  are  isf?ned  under  such  an  act,  the  L^is- 
lature  cannot  act  again.  The  method  adopted  iu  the  referendum 
act  by  the  people  for  taxing  themselves  to  meet  the  debt  created 
and  the  interest  thereon,  is  one  of  the  basic  provisions  of  the  act 
which,  as  I  have  contended  in  previous  opinions,  cannot  be 
changed.  It  is  not  left  to  the  discretion  of  subsequent  Legisla- 
tures to  meddle  with  the  tax  until  the  sinking  fund  shall  equal 
the  debt.  WTiat  tho  Legislature  itself  cannot  do  by  statute,  the 
Governor  is  asked  to  do  by  main  strength  in  violation  of  the  statute 
and  of  the  Constitution. 

ffbilo  the  second  $50,000,000  of  highway  debts  are  being  con- 
tracted pursuant  to  a  referendum  act  similar  to  the  referendum 
acts  creating  the  canal  debts  and  are  subject  to  the  same  constitu- 
tional requirements  which  I  have  mentioned,  it  is  to  be  noted  that 
the  first  $50,000,000  highway  debt  was  created  under  the  special 
provisions  of  section  12  of  article  VII  of  the  Constitution,  which 
provides  as  follows : 

"  The  payment  of  the  annual  interest  on  such  debt  and  the 
creation  of  a  sinking  fund  of  at  least  two  per  centum  p«?r 
annum  to  discharge  the  princiiial  at  maturity  shall  be  pro- 
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vided  \>y  general  laws  whose  force  and  effect  shall  not  he 
diminished  during  the  existence  of  any  debt  created  there- 
under." 

This  provision  hy  its  liberal  requirements  will  likewise  create 
a  sinking  fund  which  will  equal  the  debt  a  number  of  years  before 
the  debt  matures,  but  its  plain  and  unmistakable  terms  are  that 
a  two  per  cent  contribution  which  ahall  be  made  annually  to 
these  funds  shall  be  provided  by  general  laws  whose  force  and 
effect  "  shall  not  be  diminished  during  the  existence  of  any  debt 
created  thereunder." 

Chapter  469  of  the  Laws  of  1906  and  acts  amendatory  thereof, 
which  created  these  highway  debts  and  provided  for  the  highway 
sinking  funds,  authorized  pursuant  to  section  12  of  article  VII 
of  the  Constitution,  likewise  imposed  "  for  each  year  hereafter" 
an  annual  direct  ttt^  at  a  certain  rate,  just  as  had  been  provided 
by  the  canal  referendum  acts,  and  the  Constitution  clearly  pre- 
scribes that  the  force  and  effect  of  these  statutes  cannot  be  dimin- 
ished during  the  existence  of  any  of  these  debts.  If  no  contribu- 
tion is  made  to  these  sinking  funds  out  of  surplus  in  the  treasury, 
the  Comptroller  is  not  only  authorized  but  required  to  levy  the 
necessary  direct  tax  to  make  such  contribution. 

The  theory  of  those  who  object  to  a  eompliatiee  with  these  irre- 
pealable  statutes  is  that  too  great  a  burden  is  east  upon  the  present 
generation  and  that  there  should  be  established  a  rule  of  equality 
between  the  present  and  the  future.  It  involves  the  absurdity  that 
the  extreme  limit  of  fifty  years  "within"  which  the  debt  must 
be  paid  amounted  to  a  command  that  it  should  not  be  paid  at  an 
earlier  date  and  that  the  debt  created,  ns,  for  example,  a  highway 
debt,  is  provided  for  a  public  improvement  permanent  in  its  nature 
and  not  requiring  constant  renewal  from  use,  or,  in  the  case  of  the 
canal,  a  change  of  policy  due  to  a  change  of  condition.  Certainly 
there  is  nothing  in  the  experience  of  thp  State  thus  far  to  warrant 
us  in  believing  that  the  life  of  any  of  our  improved  highways  will 
in  any  way  approximate  the  life  of  the  bonds  issued  for  their 
improvement,  or  for  even  half  of  that  time.  Unless  future  genera- 
tions shall  raise  the  money  to  renew  the  roads  already  built,  those 
roads  will  have  been  utterly  destroyed  before  the  last  highway 
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bonds  shflll  be  paid.  The  requircnieiits  for  contributions  to  these 
funds  should  be  determined  by  the  benefits  accruing  from  the 
expenditures.  It  is  onlv  thus  that  we  maintain  a  rule  of  equalilT 
between  the  present  and  the  future.  The  State's  good  fortune  in 
providing  for  the  payment  of  its  del)ts  prior  to  the  expiration  of 
the  fifty  year  period  furnishes  no  wftrrant  in  morals  or  in  equitv 
for  the  seizure  directly  or  indirectly  of  any  part  of  the  sinking 
funds  for  the  uses  of  the  present  administration. 

There  have  been  eras  in  this  country  of  wild-cat  credit,  of 
speculation  and  of  faith  in  the  outcome  of  things,  even  of  repudia- 
tion of  State  debts  and  of  the  postponement  of  obligations.  The 
establishment  of  one  bad  precedent  has  often  led  to  a  prodigality 
of  abuses  at  such  a  time,  somewhat  proportionate  to  the  ease  with 
which  the  precedent  was  established.  We  have  passed  through 
periods  of  financial  crisis  when  the  government  and  the  governed 
wore  impoverished,  and  if  that  time  shall  come  again  during  the 
lifetime  of  these  bonds,  it  will  be  a  source  of  strength  to  this 
State  which  may  stand  between  it  and  bankruptcy  to  be  able  to 
point  to  sinking' funds  to  meet  its  debts,  which  have  not  been  accu- 
mulated in  accord  a  ner  with  the  scanty  measurement  of  the 
actuary,  but  fully  mature<I,  even  to  an  excess  over  ordinary  re- 
quirements. There  may  have  been  mistakes  of  constitutional  or 
legislative  requirement'*  which  have  led  to  this  so^^alled  excess, 
but,  if  so,  I  choose  to  treat  it  as  a  providential  error. 

There  have  l»een  times  in  this  State  when,  to  escape  tasatiwi, 
interest  payments  on  our  early  canal  debts  wore  provided  for  by 
additional  loans  and  the  payment  of  the  debt  itself  was  deferred. 
Between  1817  and  lS2fi  New  York,  in  that  internal  improvement 
period,  set  aside  a  definite  revenue  for  the  payment  of  interest  and 
redemption  of  debts,  but  in  1S2C  a  glorious  epoch  of  freedom  froni 
direct  taxation  set  in  which  exhausted  the  treasury  and  almost 
niined  the  credit  of  the  State,  lending  to  the  Constitutional  Con- 
vention of  1840.  The  basis  of  the  evil  in  the  use  of  the  public 
credit  at  that  time  was  the  refusal  to  be  taxed  to  pay  the  State's 
debts;  and  the  constitutional  provision  of  1846  not  only  provided 
for  restraint  in  the  creation  of  public  debt,  but  made  specific  pro- 
vision for  the  method  of  payment  of  debts,  founded  ui>on  that  ex- 
perience of  the  past.     The  reluctance  to  be  taxed  and  the  tempta- 
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tioii  to  defer  payment  is  evidcncod  to-dny  just  aa  it  was  in  the  years 
1826  to  1846.  The  pinch  of  taxation  for  excessive  public  improve- 
ment and  the  unwillingneas  to  submit  to  direct  taxation  which  ex- 
isted then  is  being  felt  again,  particularly  in  the  city  of  Xew  York,  , 
History  ia  simply  repeating  itself,  and  profiting  by  the  experience 
of  the  past  and  abiding  by  the  clear  mandates  of  the  Constitution, 
there  is  but  one  course  for  the  State  to  pursue.  A  direct  tax  must 
be  levied  or  a  contribution  must  be  made  from  the  surplus  funds 
in  the  treasury.  If  the  Constitution  shall  be  amended  to  provide  a 
different  arrangement  for  the  future,  then  will  be  time  enough  to 
adopt  any  other  course.  Until  that  time  at  least,  the  present  sink- 
ing funds  must  be,  and  I  trust  even  then  will  be  maintained  in- 
violate. As  the  chief  magistrate  of  the  State,  sworn  to  execute  the 
law,  I  feel  that  you  should  not  be  persuaded  to  acquiesce  in  what 
I  regard  as  a  most  serious  violation  of  the  law, 

The  real  cause  of  abuses  in  the  use -of  credit  is  not  so  mudi  in 
borrowing  or  the  amount  borrowed,  but  ia  a  deferment  of  payment. 
Just  as  soon  as  this  State,  which  has  an  authorized  indebtedness 
of  $231,000,000,  starts  to  show  a  disposition  to  defer  payment,  the 
credit  of  the  State  will  be  ruined  or  the  reckless  creation  of  further 
debts  will  begin.  Shifting  the  tax  burden  into  the  future  will  be 
increasingly  tempting  as  we  find  new  uses  for  public  money  and  as 
we  find  a  limit  to  the  sources  of  indirect  revenues,  accompanied  by 
the  usual  aversion  to  direct  taxation. 

No  one  can  foretell  whether  or  not  the  time  shall  come  when 
the  whole  temper  of  the  time  will  again  foster  a  reliance  on  the 
future  to  finance  the  government  and  engender  a  willingness  to 
enter  upon  the  most  daring  financial  projects.  It  may  well  be 
thought  that  the  time  is  near  at  hand,  when  we  receive  suggestions 
to  use  funds  for  present  purposes  which  have  been  devoted  to  future 
purposes  and  which  should  be  maintained  inviolate.  It  shall  never 
be  said  that  I  advised  a  precedent  which  in  the  future  may  lead 
some  Governor  and  those  in  authority  with  him  to  venture  to  the 
limit  of  reckless  finance,  either  in  the  creation  of  debt  or  the  viola- 
tion of  the  l^al  and  moral  requirement  to  live  up  to  the  limit  of 
the  State's  obligations  upon  existing  debts. 

We  have  witnessed  the  financial  embarrassment  of  N^ew  York 
city  due  to  reckless  financiering,  and  an  attempt  has  been  made 
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to  establish  a  pay-as-you-go  \i6licy  for  that  city.  Strangely  eiiou^, 
we  find  paralleling  this  attempt  a  dt'inand  upon  the  State  that  it 
ahall  defer  to  the  future  as  much  as  possible  the  payment  of  tlie 
debts  of  the  State.  The  wisdoui  of  the  one  is  made  to  appear  to 
be  the  folly  of  the  other.  The  strength  of  this  administration's 
treatment  of  the  whole  situation  should  lie  in  its  consistent  effort 
to  assist  New  York  city  and  at  the  same  time  to  preserve  the  faith 
and  credit  of  the  State.  The  best  lesson  that  can  come  to  New 
York  city  for  its  own  future  welfare  is  the  pinch  of  the  nocossitv 
to  meet  its  own  obligations,  recklessly  made,  without  being  per-. 
mitted  to  ask  that  the  State  commit  itself  to  a  ruinous  policy  as  a 
method  of  relief  to  that  city. 

Even  if  a  direct  tax  were  to  be  levied  each  year  for  these  con- 
tributions for  principal  and  interest  for  these  sinking  funds,  the 
total  tax  on  each  dollar  of  real  and  personal  property  in  this  State 
subject  to  taxation  would  be  less  than  one  dollar  on  each  thousand 
dollars  of  valuation.  AVhat  man  is  there  in  this  State  who  ofliis 
his  little  home  or  farm  worth  $5,000  or  less,  who  cannot  afford  to 
spend  not  more  than  five  dollars  a  year  to  maintain  the  credit  aud 
safety  and  the  honor  of  the  State  in  its  financial  transactions? 

I  cannot  conclude  without  calling  your  attention  to  the  attitude 
of  the  recent  Constitutional  Convention  upon  this  subject.  In  spite 
of  the  most  persistent  demands  for  the  use  of  these  so-called 
excesses  for  the  payment  of  the  interest  on  these  bonds,  the  finance 
committee  of  the  convention.  Republicans  and  Democrats  alike, 
with  the  exception  of  Senator  Wngner,  refused  to  consider  any 
such  course.  The  most  that  this  committee,  the  action  of  which 
met  with  the  unqaulified  approval  of  the  convention,  rpooramendcd 
was  as  expressed  by  llr.  Stimson,  the  chairman  of  that  committee, 
that  "  we  would  start  with  the  proposition  that  those  funds  there 
should  remain  inviolate  and  should  bo  continued  on  a  proper  basi^ 
of  amortization."  On  this  committee  in  addition  to  Mr,  Stimson 
there  were  a  number  of  well-known,  able  and  highminded  citizens 
of  the  city  of  New  York,  all  of  whom,  with  the  exception  of  Sena- 
tor Wagner,  united  in  the  report  of  the  committee.  As  Mr.  Stim- 
son stated  to  the  convention,  "  the  State  of  New  York  has  bragj:ed  " 
about  the  fact  that  we  have  these  large  reserves  in  these  sinking 
funds,  and  the  reports  of  the  various  comptrollers,  together  with 
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their  advertisements  for  the  sale  of  iasuos  of  bonds,  have  called 
attention  to  the  condition  of  thc^  fiinda,  showing  that  the  sinking 
funds  contained  substantially  $40,000,000.  In  this  connection  it 
waa  pointed  out  to  the  convention  that  if  substantially  $6,000>000 
is  to  be  taken  out  of  these  funds  each  year  for  the  payment  of 
interest,  in  a  few  years,  if  that  process  goes  on,  the  sinking  funds 
would  be  reduced  from  $40,000,000  to  perhaps  $15,000,000  or 
$10,000,000.  The  best  anancial  judgment  as  to  the  effect  of  such 
a  reduction  of  the  funds,  after  we  had  boasted  about  the  extent  of 
them,  was  that  it  would  be  hazardous,  if  not  ruinous,  to  the  credit 
of  the  State.  That  is  the  reason  why  the  Xew  York  city  members' 
of  that  committee  and  of  the  convention  voted  in  favor  of  retaining 
these  funds  now  accumulated,  inviolate. 

To  use  these  sinking  funds  for  the  payment  of  this  interest 
would  not  be  in  the  interest  of  the  taxpayers  as  indicated  by  the 
mayor  of  the  city  of  Xew  York,  for  every  dollar  will  have  to  be 
raised  over  again  and  paid  into  these  sinking  funds ;  and  a  forced 
sale  of  the  seenritiea  in  which  these  sinking  funds  have  been 
invested  in  order  to  pay  this  interest  might  mean,  indeed  would 
be  likely  to  mean,  a  disastrous  loss  to  the  State.  The  taxpayers 
of  the  city  of  Kew  York  should  not  be  permitted  to  be  blinded  to 
the  wasteful  and  extravagant  budget  of  that  city  by  any  such 
effort  as  has  been  made  to  charge  the  extent  of  that  budget  in  any 
material  way  to  tbc  payment  of  Stale  taxes.  Even  if  a  State  tax 
were  being  levied  this  year  to  the  extent  to  which  it  was  levied 
last  year,  it  would  amount  to  only  a  small  fraction  of  the  budget 
of  the  city  of  New  York.  But  as  a  matter  of  fact,  no  direct  tax 
is  levied  this  year,  and  no  part  of  thebudget  of  the  city  of  New 
York  is  chargeable  to  the  payment  of  these  contributions. 

The  adoption  by  you  of  the  plan  that  has  been  urged  upon  you  so 
vigorously  could,  and,  in  my  opinion,  would  have  another  very 
serious  result.  Any  action  by  the  State  which  may  tend  to  impair 
in  .an,y  degree  the  secnrity  which  the  State  has  offered  for  the 
payment  of  the  State's  indebtedness,  will,  necessarily,  result  in 
the  impairment  of  the  attractiveness  of  the  bonds  of  tjie  State  for 
investment  pnrposea.  The  bonds  of  the  State  at  the  present  time 
are  most  highly  regarded  by  conservative  investors. 

Impairment  of  their  attractiveness,  accomplished  in  any  man- 
ner, must  of  necessity  be  compensated  in  some  way.    If  the  sihklri^','' 
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fund  for  the  redemption  of  Buch  bonds  shall  be  diverted  or  weak- 
ened, it  is  more  than  Hkeiy  that  the  State  will  be  compelled  to  pay 
a  higher  rate  of  interest  than  has  heretofore  prevailed. 

Instead,  therefore,  of  saving  money,  the  State  may  find  itself 
hereafter  burdened  with  a  debt  bearing  a  higher  rate  of  interest 
than  has  heretofore  been  necessary,  and  the  tax  budget  of  the  future 
administrations  materially  increased  and  the  taxpayers  of  the  State 
more  heavily  burdened  with  interest  charges  than  heretofore,  and 
heavier  than  would  be  necessary  if  the  conservative  policy  hereto- 
fore followed  be  continued. 

For  all  these  reasons  I  cannot  advise  you  to  comply  with  the 
request  of  those  who  would  have  you  veto  these  items  making  con- 
tributions to  the  sinking  funds,  but  on  the  contrary,  I  desire  to 
urge  you  most  strongly  not  to  do  so. 

I  am  submitting  herewith  a  report  to  the  Comptroller  setting 
forth  the  actual  condition  of  each  of  the  sinking  funds  giving  the 
amounts  of  estimated  excess  where  such  exists,  the  estimated 
amounts  of  contribution  to  each  of  the  funds  for  principal  and 
interest  provided  in  the  appropriation  bill  and  the  balance  of  esti- 
mated excess  or  the  deficit  which  will  result  if  you  should  comply 
with  the  request  to  veto  these  it«ms  of  appropriation. 

Dated,  May  19,  1916. 

E.  E.  WOODBURY, 

Attomeif  General 
*  Opinion  prepared  by  Hon.  Harold  J.  UinmBiu,  Deputy  Attorney.Gener*!. 


Highway  Law,  SecnonB  90  to  101,  320,  3Z0-ft. 

The  moneja  raised  as  provided  by  seotiona  00  to  101  of-  the  High**; 
Law  cannot  be  used  either  for  construction  or  maintenance  of  highnxTS 
constructed  under  the  provisione  of  aectione  320  and  32D'a  of  the  Uign- 

Inqdiet 

May  a  town  expend  any  portion  of  the  town  highway  fund  (the 

fund  provided  by  sections  90  to  101  inclusive  of  the  Highway 

Law),  in  the  construction  or  improvement  of  highways  under  tlie 

provisions  of  section  320  or  320-a  of  the  Highway  Law  ? 
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Opinion 

Under  section  3,  chapter  30  of  the  CoDsoIidated  Laws  of  1909, 
there  were  but  three  classifications  of  roads,  viz. :  State,  county 
and  town  highways. 

Chapter  564  of  the  Laws  of  1910  provided  for  a  "  county  road 
system  of  working  the  highways  "  in  counties  adjacent  to  cities  of 
the  first  class,  and  by  chapter  254  of  the  Laws  of  1911,  the  pro- 
visions of  the  act  were  extended  to  apply  to  counties  containing  a 
city  of  the  second  class. 

By  chapter  567  of  the  Laws  of  1910,  an  amendment  was  made 
to  section  3  of  the  Highway  Law  providing  for  a  fourth  classifica- 
tion of  highways  and  was  numbered  3  in  such  classification  and 
reads  as  follows: 

"  3.  County  roads  are  those  designated  as  euch  under  a 
general  or  special  law  and  constnicted,  improved,  maintained ' 
and  repaired  by  the  county  as  such  in  counties  in  which  the 
county  road  system  has  been  or  may  be  adopted." 

Chapters  564  and  567  of  the  Laws  of  1910,  above  referred 
to,  took  effect  upon  the  same  date  (June  21, 1910),  and  were  appar- 
ently passed  by  the, Legislature  as  concurrent  measures,  so  we  find 
that  the  roads  classified  as  "  county  roads  "  are  those  which  are 
constructed  wholly  at  the  expense  of  the  county,  and  are  whojly 
exempt  from  the  jurisdiction  of  the  highway  officers  of  the  towns 
and  villages  in  which  such  roads  are  located. 

Section  320  of  the  Con,iolidated  Highway  Laws,  also  provides 
for  the  construction  of  roads  in  such  counties  as  the  Boards  of 
Supervisors  thereof  may  decide  to  improve,  at  the  joint  expense 
of  the  county  and  the  town  or  towns  in  which  it  is  located  and 
must  be  classified  as  "  Town  Highways  "  if  at  all.  Such  roads  are 
constructed  under  the  supervision  of  the  County  Superintendent 
and  aft«r  they  are  completed  they  are  maintained  at  the  expense 
of  the  town  or  towns  in  which  they  are  located,  under  the  Board 
of  Supervisors  shall  apportion  a  share  of  the  expense  of  repair 
and » maintenance  upon  the  county.  This  section  was  quite 
materially  amended-  by  chnpter  198  of  the  Laws  of  1914,  but  the 
expense  of  constructing  such  roads  is  still  left  to  be  paid  for  at  the 
joint  expense  of  the  county  and  towns,  and  the  maintenapee  andi 
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repairs  of  the  same,  after  conipletion,  is  to  bo  bonie  by  the  town  or 
towns  in  which  it  is  located  unless  the  lioard  of  Supervisors  shall 
decide  to  have  the  county  pay  a  part  thereof. 

Section  320-a  {being  chapter  61,  Laws  of  1914),  provides  a  still 
different  method  for  the  construction  of  town  roads  at  the  joint 
expense  of  the  county  and  town,  but  the  construction  is  under  the 
supervision  of  the  town  superintendent  of  highways,  or  some  other 
person  designated  by  the  county  superintendent,  and  after  the  com- 
pletion thereof  the  cost  of  maintenance  and  repair  is  to  be  borne 
solely  by  the  town  or  towns  in  which  it  is  located,  unless  the  Board 
of  Supervisors  shall  apportion  a  share  of  the  expense  upon  the 
county.  Roads  constructed  under  this  section  must  also  be  classi- 
fied as  "  town  highways,"  if  at  all. 

Both  of  these  sections  provide  an  independent  method  for  the 
construction  of  such  roads  at  the  joint  expense  of  .the  county  and 
town  or  towns  in  which  the  same  are  located,  and  it  is  apparent 
that  the  Legislature  intended  that  the  expense  of  all  such  improve- 
ments should  he  borne  by  the  localities  which  may  decide  to  avail 
themselves  of  the  provisions  of  such  acts,  in  fact  to  provide  for  an 
entirely  different  system  of  improvement  independent  of  and  en- 
tirely separate  from  any  other  provision  of  the  Highway  T,aiv, 
and  when  a  locality  has  decided  to  adopt  such  'a  course  the  funds 
necessary  to  construct  the  same  are  to  bo  wholly  raised  and  pro- 
vided as  directed  in  and  by  such  sections  without  regard  to  other 
highway  moneys  that  are  raised  or  apjtortioned  to  the  county  or 
towns  as  provided  by  the  general  provisions  of  the  Highway  Law, 

It  is  provided  in  one  sentence  of  section  320,  as  follows : 

"  The  amount  so  paid  by  the  town  shall  not  be  considered 
in  determining  the  minimum  amount  to  be  levied  and  col- 
lected in  each  year  for  the  repair  and  improvement  of  high- 
ways as  provided  in  section  ninety-four  of  this  chapter,  nor 
shall  such  amount  be  considered  in  determining  the  amount 
to  be  paid  by  the  State  to  the  town  for  repair  and  improve- 
ment of  highways  therein." 

And  again,  the  closing  sentence  of  both  sections  rends  as  folldvvg: 

"  Such  highways,  when  completed  and  accepted  by  the 
Board  of  Supervisors,  shall  be  thereafter  repaired  and  main- 
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tained  at  the  sole  expense  of  the  towna  in  which  they  are 
located,  udIcss  the  Board  of  Supervisors  shall  apportion  a 
share  of  the  expense  thereof  upon  the  county." 

It  is  clear  from  those  two  provisions  that  these  roads  cannot 
be  classed  as  either  "  county  highways  "  or  "  county  roads  "  and 
it  is  equally  clear  that  the  moneys  raised  as  provided  by  sections 
90  to  101  inclusive,  cannot  be  used  for  the  maintenance  of  such 
roads.  To  bold  that  roads  constructed  under  cither  section  320 
or  320-a  can  be  maintained  by  funds  collected  as  provided  by  sec- 
tions 90  to  101,  inclusive,  of  the  Highway  Law,  would  be  in  direct 
conflict  with  the  provisions  of  both  sections  320  and  320-a  as  it  is 
therein  provided,  that  such  roads  shall  be  maintained  solely  by  the 
towns  unless  the  Board  of  Supervisors  shall  decide  to  have  the 
county  pay  a  portion, 

I  am,  therefore,  of  the  opinion  that  the  roads  provided  for  in 
sections  320  and  320-a  were  intended  by  the  Legislature  aa  a  sep- 
arate and  independent  system  of  road  construction  and  mainte- 
nance and  that  the  moneys  raised  as  provided  by  sections  90  to 
101  inclusive,  of  the  Highway  Law,  cannot  be  used  for  the  con- 
struction or  maintenance  of  such  roads. 

Dated,  May  23, 1916. 

E.  E.  WOODBURY, 

Aitomey-Oensral. 
To  Hon.  Edwin  Duffey,  Commissioner  of  Highways,  Albany, 
N.  Y. 


Pbisor  Law,  SEcnoNS  125,  134,  185,  187. 

The  mone;  standing  to  the  credit  of  inmates  of  the  several  prisons, 
reformBtorieB  and  penilentiariea  cannot  be  legally  used  for  the  purchaae 
of  goods  for  a  eo-calted  "  convictB'  store." 

Inquiry 

Is  it  lawful  and  proper  to  purchase  goods  with  convicts'  mtmey 
which  has  been  depoaitpd  by  the  convicts  in  accordance  with  the 
provisions  of  sections  125  and  134  of  the  Prison  Law  ? 
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Opinion 

I  am  informed  that  for  some  time  there  has  been  conducted  at 
Sing  Sing  prison  a  ao-called  "  Convicts'  Store  "  from  which  good? 
may  be  purchased  at  cost  b;  the  inmates  of  the  priaon,  and  that 
the  stock  of  such  store  is  purchased  with  money  deposited  by  the 
convicts  with  the  agent  and  warden  of  the  prison. 

The  Prison  Law  anticipates  two  sources  from  whidi  money  may 
be  deposited  to  the  credit  of  convicts  while  working  out  their  terms 
in  the  various  prisons,  reformatories  and  penitentiaries  of  the 
State. 

1st.  Such  money  as  the  convict  may  bring  with  him  when  he  is 
committed  to  the  prison  and  any  other  money  which  any  other 
person  may  deposit  for  the  prisoners'  benefit  as  stated  in  section 
134  of  the  Pris(Hi  Law. 

2d.  Money  earned  by  him  while  an  inmate  as  provided  in  sec- 
tion 185  of  the  same  law. 

It  is  provided  by  section  134  that  the  money  belonging  to  a 
prisoner  under  the  first  above  classification  shall  be  taken  charge 
of  by  the  agent  or  warden  of  the  prison,  and  shall  be  returned  to 
him  upon  his  dischai^  unless  it  is  otherwise  legally  demanded, 
'^ith  interest  at  the  rate  of  four  per  cent  per  annum.  It  is  appar- 
ent that  such  moneys  cannot  be  used  for  the  purpose  of  purchasing 
goods  for  a  store,  but  are  to  be  kept  by  the  agent  and  warden  and 
returned  to  the  prisoner  on  his  discharge  or  to  some  other  person 
entitled  to  demand  it 

Section  125  applies  to  both  of  the  aforesaid  classified  funds 
and  should  be  considered  in  connection  with  section  187  of  the  same 
law. 

It  is  provided  in  section  125  in  part  as  follows: 

"  The  moneys  bo  deposited  by  such  agent  and  warden  as 
convict  deposits  and  miscellaneous  earnings  shall  be  subject 
to  his  check  or  draft  only  when  countersigned  by  the  eomp 
troUer.  The  comptroller  shall  countersign  such  chedu  or 
draft  only  when  the  same  is  drawn  for  the  payment  of  an 
expenditure  included  in  an  estimate  approved  by  the  super- 
intendent of  state  prisons,  and  for  the  purpose  "hereintfter 
stated.     The  agent  and  warden  of  each  prison  shall,  on  the 
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first  day  of  each  mouth,  m&ke  aa  esUmate  and  detailed  state-    ' 
ment  of  all  moneys  that  will,  in  his  judgment,  be  required  for 
clothing,    allowance    and    transportation    of    United    States 
prisoners,  and  to  repay  to  convicts  moneys  on  deposit  to  their 
credit,  and  the  interest  thereon,  as  provided  by  section  one 
hundred  and  thirty-four  of  this  chapter,  during  such  month, 
whidi  estimate  shall  be  forwarded  to  the  superintendent  of 
state  prisons,  who  may  revise  the  same  by  reducing  the  amount 
thereof,  and  he  shall  certify  that  he  has  carefully  examined 
the  same,  and  that  the  sums  stated  in  said  estimate  are  actually 
required  for  the  purposes  above  stated,  and  he  shall  there- 
upon deliver  the  said  estimate,  so  certified,  to  the  comptroller." 
It  is  thus  made  clear  that  no  money  standing  to  the  credit  of  a 
prisoner  can  be  withdrawn  except  upon  checks  countersigned  by 
the  Comptroller  in  payment  of  an  estimate  approved  by  the  super- 
intendent for  the  purposes  hereinafter  stated. 

It  is  also  provided  by  section  187  that  any  surplus  standing  to 
the  credit  of  a  convict  on  account  of  his  earnings  under  section  185, 
may  be  drawn  out  by  the  prisoner  during  his  confinement,  "  only 
upon  the  certified  approved  of  the  Superintendent  of  State  Prisons 
for  disbursement  by  the  agent  and  warden  of  said  prison  or  super- 
intendent of  said  reformatory  to  aid  dependent  relatives  of  such 
prisoner,  or  for  such  other  purposes  as  the  Superintendent  of  State 
Prisons  may  approve;  or  may,  with  the  approval  of  the  said  Super- 
intendent of  State  Prisons,  be  so  disbursed  without  the  consent  of 
such  prisoner." 

This  section  does  not  seem  to  contemplate  the  use  of  any  of  the 
moneys  belonging  to  a  conovict  for  any  purpose  except  such  a^  will 
meet  the  approval  of  the  Superintendent  of  Prisons,  It  follows 
therefore,  that  the  Legislature  intended  to  charge  the  superin- 
tendent, in  every  instance,  with  the  responsibility  of  allowing  a 
prisoner  to  withdraw  any  of  hie  earnings  while  still  in  confinement, 
and  it  becomes  the  duty  of  the  superintendent  to  inquire  into  the 
use  which  a  prisoner  intends  to  make,  while  still  in  prison,  of  any 
of  his  earnings,  and  if  such  use  is  deemed  reasonable  and  proper 
by  him,  within  the  limits  authorized  by  statute,  it  can  be  allowed, 
but  in  every  instance  it  is  addressed  to  the  discretion  and  good 
judgment  of  such  superintendent,  and  calls  for  the  exercise  of  an 

Digilized  by  Google 


224  Opikions  of  the  Attoehey-Gekebal 

administratiTe  duty  which  is  imposed  by  the  statute  solely  upOD  rl: 
superintendent. 

I  am  informed  that  the  store  in  question  is  supplied  with  ce^ 
tain  goods  which  the  convicts  are  allowed  to  purchase  therefro:. 
at  coat,  and  thus  save  for  themselves  the  profits  which  would  othei- 
wise  accrue  to  some  outside  dealer  if  the  same  goods  were  purehasel 
from  him ;  and  that  the  store  is  wholly  within  the  prison  ground', 
and  conducted  under  certain  prison  regulations  and  taken  care  <•' 
under  prison  authority,  and  the  only  l^al  question  involved,  i- 
whether  such  use  of  the  inmates'  money  is  -justified  under  t1:t 
statute. 

In  so  far  as  an  inmate's  money  is  invested  in  a  supply  of  cenain 
commodities  which  he  may  require  for  his  own  use,  and  which  he 
is  permitted  to  have  and  use  from  time  to  time  upon  the  order  of 
the  agent  and  warden,  and  thus  save  himself  the  profits  which  soprc 
outside  dealer  would  charge  if  such  goods  were  purchased  in  tlj( 
open  market,  I  think  the  use  of  such  prisoners'  money  for  su-i 
purposes  would  be  fairly  within  the  provisions  of  the  Prison  Law. 
but  I  do  not  think  that  inmates'  money  can  be  legally  used,  for  i 
general  investment  in  a  stock  of  goods  which  are  to  be  sold  inul''- 
criminately  to  any  inmate,  either  with  or  without  the  consent  oi 
the  prisoners. 

An  estimate  can  be  made  for  such  commodities  as  are  deemei 
necessary  for  a  prisoner  by  the  superintendent  imder  section  lij 
of  the  Prison  Law,  and  if  approved  by  the  superintendent  the  war- 
den would  have  the  authority  to  use  so  much  of  such  eonvici-" 
money  as  would  be  necessary  for  the  purchase  of  such  goods,  ani: 
while  it  is  provided  in  section  187  that  the  earnings  of  a  prisoner 
.  can  be  drawn  out  by  him,  as  hereinbefore  stated,  "  and  for  siui 
other  purposes  as  the  Superintendent  of  State  Prisons  may  approve 
or  may  with  the  approval  of  the  said  Superintendent  of  State 
Prisons  be  so  disbursed  without  the  consent  of  such  prisoner, " 
there  is  nothing  in  the  statute  to  indicate  that  the  L<^islature  in- 
tended that  such  funds  could  be  usod  for  any  purpose  except  for  the 
personal  benefit  of  each  prisoner  as  his  requirements  may  demand; 
certainly  there  is  nothing  in  the  statute  which  would  indicate  tiie 
right  on  the  part  of  the  warden  to  use  such  funds  for  the  stoektiis 
of  a  store  with  goods  for  sale  to  any  prisoner  who  may  desire  the 
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same,  even  with  the  consent  of  the  pristmers  whose  money  may  be 
iiaed  for  aiieh  purpose.  A  "  Convicts'  Store  "  may  be  convenient 
and  of  considerable  benefit  to  the  inmates  of  the  prison,  but  I  can 
find  no  authority  under  the  statute  which  permits  the  use  of  the 
prisoners'  funds  for  such  purpose  either  with  or  without  the  con- 
sent of  such  prisoners. 

I  am  therefore  very  clearly  of  the  opinion  that  none  of  the 
moneys  standing  to  the  credit  of  a  convict,  which  are  specified  in 
section  134  of  the  Prison  Law,  can  be  used  for  the  purchase  of 
goods  for  a  "  convicts'  store  "  or  otherwise;  and  that  the  moneys 
standing  to  his  credit  which  were  earned  under  the  provisions  of 
section  185  of  the  same  law,  cannot  be  used  for  the  stocking  of  such 
a  store,  but  may  be  used  to  purchase  auch  supplies  as  the  warden 
may  estimate  and  the  snperintendent  may  approve  for  each  indi- 
vidual prisoner  from  month  to  month. 

Having  reached  this  conclusion,  it  is  perhaps  unnecessary  to  add 
that  it  would  be  neither  proper  nor  lawful  for  the  agent  and  war- 
den to  make  purchases  from  such  supplies  as  have  been  purchased 
for  the  prisoners  as  above  indicated,  for  use  in  the  warden's  kitchen, 
and  to  pay  for  the  same  out  of  the  State  funds. 

Dated,  May  25,  1016. 

E.  E.  WOODBURY, 

Altomey-Oeneral. 

To  Hon.  EcroESE  M.  Tb,vvis,  Comptroller.  State  of  New  York, 
Albany,  N.  Y, 


Section  24S  of  the  MUitnry  I.aw  entitles  State  and  municipal  ofHcera 
and  envplnyees  to  abaent  themselves  from  reguUr  duty  while  od  ordered 
service  in  the  NatinnnI  Giinrd,  whether  they  enlisted  before  or  after  the 
President  ordered  mobilieation. 


Section  245  of  the  Military  Law  as  added  by  chapter  103,  Laws 
of  1911,  provides: 
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"§245.  MiuTABY  Sehvice,  hot  to  Affect  Sai^bt; 
VACATioKg,  etc.  Every  officer  and  employee  of  the  State 
or  of  a  municipal  corporation  thereof  who  is  a  member  of  the 
national  guard  or  naval  militia  shall  be  entitled  to  absent  him- 
self fr<»n  his  duties  or  service  while  engaged  in  the  perform- 
ance of  ordered  military  or  naval  duty  under  the  provisions 
of  this  chapter,  and  while  going  to  and  returning  frmn  Bucb 
duty.  No  such  officer  or  employee  shall  be  subjected  by  any 
person  whatever  directly  or  indirectly  by  reason  of  such  ab- 
sence to  any  loss  or  diminution  of  his  salary  or  corapensatioti 
or  any  loss  or  diminution  o£  vacation  or  holiday  privileges 
or  be  prejudiced  by  reason  of  such  absence  with  reference  to 
promotion  or  continuance  in  office  or  employment  or  to  reap- 
pointment to  office  or  to  reemployment.  The  terras  'officer' 
and  '  employee '  as  used  in  this  section  shall  include  every 
person  by  whatsoever  title,  description  -ot  designation  known 
who  received  any  pay,  salary  or  compensation  of  any  kind 
,  frcan  the  State  or  a  municipal  corporation  thereof." 

Ijtquiry 

I  have  been  asked  whether  this  section  covers  military  duty  com- 
manded by  the  President  of  the  United  States,  or  only  intra-state 
duty  such  as  strike  or  riot  duty,  and  further,  whether  it  covers  the 
case  of  a  man  who  enlists  after  the  orders  to  mobilize  hare  been 
given. 

Opihion 

There  is  no  doubt  in  my  mind  that  section  245  protects  all  State 
or  municipal  officers  and  employees  when  performing  duty  after 
being  ordered  out  by  the  Governor  at  the  direction  of  the  President 
of  the  United  States,  as  well  as  when  ordered  out  by  State  authori- 
ties without  call  from  the  Federal  government.  The  statute  per 
mtts  an  officer  or  employee  to  absent  himself  "  while  engaged  in 
the  performance  of  military  or  naval  duty  under  the  provi<iionB  of 
this  chapter,  and  while  going  to  and  returning  from  such  duty." 
The  duty  of  serving  under  orders  from  the  Federal  government 
is  a  duty  "  under  the  provisions  of  this  chapter,"  for  section  3  of 
the  Military  Law  provides  itUer  alia  that: 
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"  When  the  militia  of  this  State  or  a  part  thereof  ia  called 
forth  under  the  Constitution  and  laws  of  the  United  States, 
the  governor  shall  order  out  for  service  the  active  militia,  or 
such  part  thereof  as  may  be  necessary." 

A  parallel  may  be  found  in  the  decision  of  the  Court  of  Appeals 
in  People  ex  rel.  Gaston  vs.  Campbell,  40  N.  Y.  133.  Chapter  129 
of  the  Laws  of  1858,  which  constituted  part  of  the  Military  Law 
of  the  State  during  the  Civil  War,  provided : 

"  §  17.  No  person  belonging  to  the  military  forces  shall  be 
arrested  on  any  civil  process,  while  going  to,  remaining  at,  or 
returning  from  any  place,  at  which  he  may  be  required  to 
attend,  for  election  of  officers  or  other  military  duty," 

The  sheriff  refused  to  execute  a  warrant  against  Qaaton,  who 
waa  an  officer  in  the  14th  Regiment,  New  York  State  Militia, 
which  r^ment  had  been  mustered  into  the  military  service  of  the 
United  States,  and  he  was  punished  for  contempt  by  the  Supreme 
Court  On  appeal  the  Court  of  Appeals  reversed  the  Supreme 
Court  and  held  that  Gaston  waa  not  subject  to  arrest.  It  was 
argued  that  since  he  had  been  mustered  into  the  service  of  the 
United  States,  he  was  no  longer  entitled  to  the  exemption  of  the 
State  statute  in  regard  to  the  militia.  The  Court  of  Appeals  held 
that  the  exempting  statute,  although  it  had  reference  to  the  State 
militia,  did  not  limit  its  application  to  military  duty  to  the  State, 
and  further  held  that  the  State  militia  owes  a  duty  both  to  the 
State  and  National  government ;  that  while  in  the  service  of  the 
National  government  they  are  still  the  militia  of  the  State,  and 
the  fact  that  when  employed  in  the  service  of  the  government  of 
the  United  States  they  are  necessarily  placed  under  thaarmy  r^ula- 
tions  of  the  United  States,  does  not  alter  the  case;  they  are  still  a 
definite  military  force  belonging  to  the  State.  I  believe  that  the 
question  before  me  ia  parallel.  Section  245  of  the  Military  Law 
does  not  limit  its  application  to  military  or  naval  duty  in  the  ser- 
vice of  the  State,  but  covers  military  or  naval  duty  "  under  the 
provisions  of  this  chapter."  And  aa  pointed  out  above,  this  chapter 
does  provide  for  service  under  the  orders  of  the  Federal  govern- 
ment. 
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The  question  whether  aeetion  245  applies  to  men  enlisting  after 
the  call  or  not,  has  given  rise  to  the  suggestions  that  the  Legislatu<^ 
probably  did  not  contemplate  such  enlistment;  that  it  passed  the 
section  to  encourage  enlistment  in  times  of  peace,  and  not  aftrr 
orders  for  mobilization  in  times  of  crisis,  and  that  to  interpret  it 
otherwise  would  be  against  public  policy  as  discouraging  otliCT" 
than  those  protected  by  the  section,  from  enlisting,  especially  in 
times  of  stress.  The  statute,  on  its  face,  appears  to  cover  not  oulv 
the  case  of  a  State  or  municipal  officer  or  employee  who  was  a 
member  of  the  National  Guard  at  the  time  it  was  ordered  out,  bul 
also  the  cases  of  those  voluntarily  enlisting  thereafter,  and  even  -ill 
those  who  might  he  drafted  into  the  National  Guard  against  their 
will,  and  ordered  on  duty.  The  statute  extends  its  protection  to 
"  every  officer  and  employee  of  the  State  or  of  a  municipal  corjicra- 
tion  thereof,  who  is  a  member  of  tJve  National  Guard  or  Naval 
Militia."  "  Who  is,"  it  is  perfectly  obvious,  does  not  mean  who  is 
at  the  iime  of  the  passage  of  this  act;  the  purpose  of  this  statute 
being  to  encourage  enlistments,  not  to  protect  certain  men  in  office 
at  a  certain  time,  to  the  exclusion  of  those  who  might  cMne  later. 
If  "  who  is  "  does  not  mean  who  is  on  May  6,  1911  (the  day  the 
act  took  effect),  it  must  mean  who  is  at  the  time,  in  the  words  of 
the  statute,  "  entitled  to  absent  himself  from  his  duty  or  service 
while  engaged  in  the  performance  of  ordered  military  or  naval 
duty  *  ♦  *  and  while  going  to  and  returning  from  sncb 
duty."  If  a  State  or  municipal  officer  or  employee,  not  a  nierabcr 
of  the  National  Guard,  joins  a  regiment  of  the  Nati<Hial  Guard 
after  it  has  been  ordered  to  mobilize,  he  then  "  ia"  a  member 
of  the  National  Guard  and  becomes  entitled  to  absent  himself  from 
his  duties  or  service  to  the  State  or  municipality  "  while  engagrd 
in  the  performance  of  ordered  military'  or  naval  *  •  * 
duty."  There  is  nothing  in  the  statute  to  signify  any  intention  on 
the  part  of  the  Legislature  to  mean  that  the  duty  entiling  one  pro- 
ected  by  the  statute  to  absent  himself,  must  have  been  ordered 
subsequent  to  his  enlistment.  The  duty  is  "  ordered "  duty 
whether  the  orders  were  given  to  the  regiment  before  or  after  the 
enlistment  of  the  individiial,  though  they  had  no  application  t6  the 
individual  until  after  his  enlistment.  There  is  no  basis 
for    a    suggestion    that    the    L^islature    did    not    contemplate 
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ealUtmenta  after  orders  for  mobilization.  There  is  nothing 
in  the  statute  or  elsewhere  to  show  what  the  Legisla- 
ture did  or  did  not  conteraplote.  All  we  can  saj  is  what 
they  did  enact.  The  same  is  true  of  the  suggestion  with  regard  to 
enlistments  in  times  of  peace  as  distinguished  from  those  in  times 
of  stress.  And  as  to  public  policy,  who  can  say  to  what  extent,  if 
any,  the  benefit  to  State  and  municipal  ofBcers  and  enipIoyeeB  would' 
discourage  enlistment  by  others  ?  On  the  contrary  may  not  the 
example  set  by  the  State  with  regard  to  its  own  employees  and 
those  of  its  mnnicipalities  be  followed  by  numerous  private  em- 
ployers, corporate  and  individual,  with  the  result  that  enlistment  by 
others  will  be  greatly  enconraged  ?  There  is  no  way  of  determining 
just  what,  and  how  much  of  it  was  in  the  minds  of  the  Legislature 
when  they  enacted  section  24.5,  but  we  do  know  what  a  ptevious 
Legislature  did  when,  in  1899,  chapter  654  of  the  laws  of  that  year 
was  passed,  providing  in  part : 

"  §  1.  All  the  employees  of  the  State  of  a  State  depart- 
ment who  enlisted  as  volunteers  in  the  United  States  service 
during  the  war  with  Spain,  who  did  not  receive  their  pay  as 
State  employees  during  their  absence  from  their  places  of 
ployment,  are  hereby  declared  entitled  to  pay  as  public  em- 
ployees, from  the  time  of  their  enlistment  until  their  honor- 
able discharge  from  the  service  of  the  United  States." 

In  the  case  the  Legislature  rewarded  the  State  employees  who 
had  enlisted,  regardless  of  whether  they  had  been  members  of  the 
Xational  Guard  before  enlisting  in  the  service  of  the  United 
States,  without  respect  to  'whether  enlistment  was  before  or  after 
mobilization,  and  with  their  eyes  wide  open  to  the  fact  that  the 
military  service  rendered  was  a  service  to  the  Federal  government 
and  not  (directly)  to  the  State. 

Co:5ci,rsioN 

I,  therefore,  conclude  that  section  24.5  of  the  Military  Law  has 
the  effect  of  protecting  State  and  municipal  officers  and  employees 
engaged  in  military  duty  as  a  part  of  the  National  Guard  (1) 
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although  in  the  service  of  the  United  States,  and  (2)  whether  Aey 
enliated  hefore  or  after  orders  were  issued  for  mobilization. 
Dated,  June  24, 1916. 

E.  E.  WOQDBTIRY, 

Attomey-Oeneral. 
To  Hon.  CuABLEs  S.  Wjiitman,  Oovernor,  Albany,  N.  Y. 


SiccTiQN  4,  Tax  Law,  Eobdivision  S. 

RckI  pro|>«rty  purchiLBed  with  pcngiou  mon?}-  by  the  widow  o(  a  goldier 
or  DiRrine  lia  exempt  from  tiixation  to  the  amuunt  of  the  peneion  money 
invexted   therein   not  to  exceed  $5,000.00  for  »1l   purposes  except  school 

and   highway   taxea. 

Inqcibt 

le  property  piirt-hased  with  pension  money  by  a  widow  of  a  pen- 
sioner, received  by  her  from  the  United  States  government,  exempt 
from  taxation,  the  same  as  if  it  were  purchased  by  her  husband 
with  pension  money  received  by  him  ? 

Opinion 

It  is  provided  by  subdivision  5  of  section  4  of  the  Tax  Law 
that  the  real  property  purchased  with  the  proceeds  of  a  pension 
granted  by  the  United  State  goveriiuLcnt  for  military  or  naval  ser 
vices,  and  owned  by  the  pensioner,  or  by  his  wife  or  widow  shall 
be  exempt  from  taxation  to  the  amount  of  the  pension  money  used 
in  the  purchase  thereof  not  to  exceed  $5,000,  if  exemption  is 
claimed  and  established  as  required  by  such  subdivision,  for  all 
purposes,  except  that  it  shall  be  taxable  for  local  school  purposes 
and  for  the  construction  and  maintenance  of  streets  and  highways- 
Prior  to  the  enactment  of  chapter  347  of  the  Laws  of  1897,  the 
above  menfioiia!  subdivision  5  contained  only  the  first  sentence  of 
the  present  section,  and  before  the  amendment  of  1897  the  right 
to  exemption  was  found  in  section  139S  of  the  Code  of  Civil  Pro- 
cedure, 

This  section  of  the  code  was  hefore  the  Special  Term  in  Ifonroe 
county  in  People  ex  rel.  Scott  vs.  Williams,  reported  in  6  Misc. 
page  185,  and  Judge  Bradley  therein  reached  the  conclusion  that 
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the  widows  of  pensionera  were  "  entitled  to  the  saine  beneficial 
enjoyment  of  their  pension,  and  by  the  statute  in  question  are 
^ven  the  same  protection  in  respect  to  it,  that  their  huabands,  if 
living,  would  have  had  by  way  of  exemption  from  process  and 
taxation.'" 

The  aame  subject  was  indirectly  involved  in  Matter  of  Peck, 
80  Hun,  122,  Third  Department,  and  the  Court,  at  page  124,  uses 
this  language : 

"  It  does  not  seein  to  be  denied  by  the  appellant,  and  we 
think  it  must  be  conceded,  that, the  petitioner  is  entitled  to 
an  exemption  from  taxation  on  this  land  to  the  exent  of  $1,000 
of  its  value,  as  she  invested  that  amount  of  her  pension  money 
in  its  purchase." 

In  Worden  ve.  Oneida  County,  35  App,  Div.,  at  page  209,  the 
Court  held  that  realty  paid  for  with  pension  money  received  by  a 
widow  of  a  deceased  soldier  was  exempt  from  taxation  under  sec- 
tion 1393  of  the  Code  of  Civil  Procedure. 

Broderick  vs.  City  of  Yonkers,  22  App.  Div.  448. 
Y.  C.  N.  Bank  vs.  Carpenter,  119  N.  Y.  550. 
These  authorities  seem  to  settle  the  question  which  is  before  me 
for  consideration,  but  I  am  not  unmindful  of  the  opinion  rendered 
by  Attorney-General  O'Malley  at  page  572,  in  Report  of  1909. 
In  the  light  of  the  judicial  decisions  hereinbefore  referred  to,  I  am 
forced  to  disagree  with  my  predecessor. 

I  am,  therefore,  of  the  the  opinion  that  real  property  purchased 
by  a  widow  of  a  soldier,  with  her  pension  money,  is  exempt  from 
taxation  to  the  extent  of  such  pension  nioi>ey  invested  therein  up 
to  the  sum  of  $5,000. 
Dated,  June  24,  1916. 

E.  E.  WOODBURY, 

Attorney-General. 
To  State  Tax  Commission,  Albany,  N.  Y. 
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SECTIOK    52,    VlLLAOE   lyAW. 

It  is  neceMsry  that  a  printed  notice  of  on  annual  villa^  election  lad 
of  an^  proposition  to  be  voted  upon  thereat,  should  be  posted  in  «ii 
conspicuous  places  in  the  village  at  least  ten  days  prior  to  such  election, 
and  failure  to  poet  such  notices  as  above  indicated  would  render  the 
vote  void. 

Inquiry 

Does  that  portion  of  section  52  of  the  Village  Law  providing  for 

fhe  posting  of  printed  notices  of  the  election  in  six  public  places 

within  the  village,  mean  that  anch  [X)sting  shall  be  done  at  least 

ten  days  prior  to  said  election  ? 

Opinion 

By  a  letter  under  date  of  June  31st,  1916,  I  am  informed  that 
an  election  was  held  in  the  village  of  Hempstead  on  the  21st  day 
of  March,  1916,  for  the  election  of  village  officers  and  also  for  the 
purpose  of  voting  upon  a  proposition  to  buy  new  equipment  for 
the  fire  department  of  said  village.  That  the  notice  was  duly  pub- 
lished in  all  the  village  papers  in  such  village,  ten  daysor  more 
before  such  election,  but  that  notices  were  posted  in  sis  conspicu- 
ous place  in  said  village  onJy  four  days  prior  to  such  election.  The 
notice  so  posted  and  published  gave  notice  to  the  inhabitants  of  such 
village  that  a  proposition  would  be  voted  upon  at  such  village  elec- 
tion to  appropriate  the  sum  of  $20,000  for  the  purchase  of  im- 
proved fire  apparatus,  and  for  the  issuance  of  bonds  for  that 
amount  to  pay  therefor.  The  proposition  was  carried  by  a  large 
vote  in  favor  thereof  but  the  l)ank  which  bid  in  the  bonds  refuses 
to  take  the  same  upon  the  ground  that  the  village  clerk  failed  to 
post  the  six  notices  ten  days  or  more  before  the  election. 

It  is  provided  by  section  52  of  the  Village  Law  in  part  as 
follows : 

K  *  #  »  fjjg  ijoard  or  such  members  thereof  as  are  in 
office,  also  shall,  at  least  ten  days  before  the  election,  cause 
notice  thereof  to  be  published  at  least  once  in  the  official 
paper,  if  such  paper  is  published  in  the  village,  and  a  printcH 
copy  thereof  conapicnously  posted  in  at  least  six  public  place* 
in  the  village,  specifying  the  time  and  place  or  places  of  hold- 
ing the  election,  the  hours  of  opening  and  closing  the  polls 
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thereof,  the  offices,  if  any,  and  the  tenii  to  be  filled,  and 
Betting  forth  in  full  all  propositions  to  be  voted  upon. 
*  *  *  An  annual  election  of  the  village  officers  shall  not 
be  invalid  because  of  a  failure  to  give  such  notice.  A  vote 
upon  a  proposition  shall  he  void  unless  due  notice  of  the 
election  has  been  given.*     *     *" 

The  last  sentence  above  quoted  seems  to  settle  the  question  in- 
volved in  this  inqniry.  The  "  due  notice  of  the  election  "  includes 
the  posting  of  the  six  printed  copies  of  the  notice  as  well  as  ihe 
publication  thereof  in  the  village  paper  or  papers  at  least  ten  days 
prior  to  the  election  and  if  either  step  is  omitted  the  vote  upon  such 
a  proposition  is  void  by  force  of  the  very  statute  which  provides 
just  how  it  can  be  submitted. 

If  a  posting  of  four  days  would  meet  the  requriements  of  the 
statute  then  a  posting  of  a  day  or  even  less  would  answer  and  the 
purposes  of  the  Legislature  in  providing  for  a  ten  days  posting 
would  be  completely  nullified  and  rendered  useless.  As  a  means  of 
bringing  the  proposition  to  the  attention  of  the  voters  of  a  village, 
the  posting  of  six  printed  slips  ten  days  before  the  election  in  very 
many  villages  would  give  the  same  greater  publicity  that  the  pub- 
lication in  the  village  paper  or  papers,  and  particularly  in  those 
villages  where  no  paper  is  published,  the  posting  would  be  the  only 
means  of  bringing  the  proposition  to  the  general  public 

Tf  the  omission  to  poet  the  notices  the  full  ten  days  before  the 
village  election  was  a  mere  informality  it  probably  could  be  legal- 
ized by  the  Board  of  Supervisors  as  provided  by  section  15  of  the 
County  Law ;  but  it  cannot  be  held  to  be  only  an  informality  as  it  is 
a  statutory  prerequisite  to  the  submission  of  such  a  proposition  and 
muct  be  fully  comiilied  with,  and  unless  the  publicatiom  thereof 
fully  conformed  to  the  statute,  the  vote  thereon,  in  the  language  of 
the  statute,  "  shall  be  void." 

In  Village  of  Canandaigiia  v.  Hayes,  1)0  App,  Div.  336,  it  was 
held  that  where  the  notice  did  not  sufficiently  state  the  time  when 
Ihe  bonds  should  become  due  as  provided  "by  section  3  of  the  Gen- 
eral Municipal  Law,  that  the  bonds  issued  thereunder  were  invalid. 

The  authority  to  borrow  money  by  a  town  or  village  is  purely 
statutory  and  every  step,  therefore,  required  by  the  statute  mua* 
he  shown  to  have  been  in  strict  conformitv  therewith.  ,  -  i 

People  ex  rel.  Freeman  v.  Hulbert,  46  N.  Y.  110. 
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It  has  been  heM  in  several  caacB  that  where  bonds  have  bwu 
issued  hy  a  municipalitj  without  the  requisite  consent  of  two- 
thirds  of  the  taxpayers,  where  such  couseuts  are  necessary,  thit 
the  bonds  issued  thereon  are  void  iq  the  hands  of  a  bona  iide 
holder. 

Town  of  Venice  v.  Woodruff,  62  N.  Y.  462. 
Starin  v.  The  Town  of  Genoa,  23  N.  Y.  440. 
And  it  is  also  held  that  it  is  incumbent  upon  the  plaintiff  seeking 
to  enforce  payment  of  stich  bonds  to  establish  by  competent  evi- 
dence the  consent  of  such  two-thirds  of  taxpayers. 

I  am  of  the  opinion  that  the  failure  of  the  village  trustees  to  posi 
the  six  notices  of  the  annual  election  and  the  proposition  to  be 
voted  upon  at  such  election,  at  least  ten  days  grior  thereto,  ren- 
dered such  vote  void,  and  that  bonds  issued  in  pursuance  of  such 
vote  would  be  invalid. 
Dated,  June  29,  1916. 

E.  E.  WOODBUBT, 

A  itomeif-Qenerttl. 

To  The  Board  of  Trustees  of  the  Vii-iaqe  of  Hempste4D; 
Hempstead,  N.  Y. 


3  —  Apfucatiok   10 

The  Workmen's  Compensation  Law  aa  amended  tv  chapter  022  of  the 
Laws  of  1916  is  applii^able  to  the  employees  of  the  State  or  a  municip*! 
corpoTBtion  or  other  subdivision  thereof  wherever  sueh  employee*  art 
engaged  in  any  of  the  hazardous  employments  classified  ia  section  !  ol 
the  law,  DotwithBtanding  the  definition  of  the  term  "  employment "  in 
subdivision  6  of  section  3  oF  the  law  which  restricts  such  term  to  ■ 
"  trade,  buslnesa  or  occupation  carried  an  by  the  employer  for  pecunUrf 
gain." 

Since  group  13  of  section  2  of  the  act  covers  employees  engaged  it 
"paving;  rood  building,  curb  and  sidewaJk  construction  or  repaic: 
*  "  •,"  ft  is  rompulHory  for  a  town  to  provide  compensation  inauram* 
for  the  workmen  employed  by  it  upon  the  highways  of  such  town. 

Where  the  State  or  municipal  corporation  or  other  political  subdivieioD 
baa  no  fund  available  for  the  payment  of  a  premium  for  insurance  in  the 
State  fund  or  with  any  stock' corporation  or  mutual  association  author- 
ized to  transact  the  buainess  of  workmen's  compensation  insurance  in 
this  State,  such  compensation  ma;  be  secured  upon  application  to  the 
State  Industrial  Commission  to  be  made  a  self-insurer  under  section  50 
of  the  Compensation  Law. 

Inquiries 
'   The  State  Commissioner  of  Highways  and  various  town  HUpe^ 
intendents  of  hichwavs  and  other  ton-n  and  city  fleers  ,have  sub- 
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tnitted  inquiries  aa  to  the  effect  of  the  amendment  to  the  Work- 
men's Compensation  Law,  by  chapter  622  of  the  Laws  of  1916,  in 
its  application  to  the  employees  of  the  State,  it  municipal  corpora- 
tions and  other  political  subdivisions  thereof. 

Opinion 

Chapter  816  of  the  Laws  of  1913  which  originated  the  pres- 
ent Workmen's  Compensation  Law  of  this  State  defined  the  term 
"employer"  as  not  including  the  State  or  a  municipal  corpora- 
tion or  other  political  subdivision  thereof.  (Laws  of  1913,  chap- 
ter 816,  section  3,  subdivision  3.) 

By  chapter  316  of  the  Laws  of  1914,  the  definition  of  "em- 
ployer" was  amended  to  read  as  follows: 

" '  Employer,'  except  when  othorwise  expressly  stated, 
means  a  person,  partnership,  association,  corporation,  and  the 
legal  representatives  of  a  deceased  employer,  or  the  receiver 
or  trustee  of  a  person,  partnership,  association  or  corporation, 
employing  workmen  in  hazardous  employments,  including  tha 
State  and  a  municipal  corporation  or  other  political  subdi- 
vision thereof." 

The  term  "  emplo,yment "  was,  however,  defined  in  subdivision 
5  of  section  3  of  the  Compensation  Law,  as  follows : 

"  '  Employment '  includes  employment  only  in  a  trade,  busi- 
ness or  occupation  carried  on  by  the  employer  for  pecuniary 
gain." 

On  June  9th,  1914,  the  matter  of  the  application  of  the  Com- 
pensation Law  to  the  State,  its  municipalities  and  political  sub- 
divisions was  considered  by  Attorney-General  Carmody  and  an 
opinion  was  rendered  by  him  to  the  effect  that  these  two  definitions 
had  to  be  harmonized  -and  that  the  restrictions  of  the  term  "  em- 
ployment "  were  applicable  to  the  State,  its  municipalities  and 
political  subdivisions  and  that  their  employees  were  only  subject 
to  the  Compensation  Law  so  far  as  they  were  engaged  in  an  em- 
ployment carried  on  b}'  the  State  or  municipality  or  other  political 
subdivision  for  pecnniary  gain.  (Attorney-General's  Opinions, 
1914,  p.  191.) 
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By  chapter  622  of  the  Laws  of  lillfi,  the  Workmen's  Compciifa- 
tion  Law  has  been  amended  hy  adding  to  section  2  thereof,  a  m-w 
group  known  as  Gronp  43,  which  reads  as  follows: 

"  Gronp  43.  Any  employment  enumerated  in  the  fore- 
going groups  and  carried  on  by  the  State  or  a  municipal  cor- 
poration or  other  subdivision  thereof,  notwithstanding  thf 
definition  of  the  term  '  employment '  in  subdivision  5  of  s«^ 
tion  3  of  this  chapter." 

The  Legislature  has  thus  clearly  brought  within  the  provisioo; 
of  the  statute  any  employees  of  the  State  or  a  municipal  corpora- 
tion or  other  subdivision  thereof  who  are  engaged  in  any  of  the 
hazardous  employments  set  forth  in  Groups  1  to  42  of  Section  ^ 
of  the  Compensation  Law  irrespective  of  the  fact  whether  the  State 
or  a  municipal  corporation  or  other  political  subdivision  is  engag- 
ing in  the  trade,  business  or  occupation  for  pecuniary  gain. 

It  is,  therefore,  clearly  "the  duty  of  the  proper  officers  of  the 
State,  its  municipal  corporations  and  other  political  suixlivisions 
to  examine  the  various  groups  of  employment  covered  by  the  act 
as  set  forth  in  section  2  thereof  and  to  secure  tlie  payment  of  com- 
pensation to  such  employees  as  may  be  covered  thereby  in  one  of 
the  ways  provided  by  the  statute. 

Section  50  of  the  Compensation  Law  provides  that  an  employer 
shall  secure  compensation  to  his  employees  in  one  of  the  following 
ways ; 

"  1.  By  insuring  and  keeping  insured  the  payment  of  such 
compensation  in  the  State  Fund,  or 

"  2.  By  insuring  and  keeping  insured  the  pavmient  of  such 
compensation  with  any  stock  corporation  or  mutual  associa- 
tion autboriswd  tn  transact  tho  business  of  workmen's  com- 
pensation insurance  in  this  State.  If  insurance  he  so  effected 
in  such  a  corporation  or  mutual  association,  the  employer 
shall  forthwith  file  with  the  commission,  in  form  prescribed 
by  it,  a  notice  specifying  the  name  of  such  insurance  corpora- 
tion or  mutual  association  and  such  information  regarding  the 
policies  as  the  commission  may  require. 

"  3,  By  furnishing  satisfactory  proof  to  the  commission 
of  his  financial  ability  to  pay  such  compensation  for  himself, 
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in  which  case  the  commiseion  may,  in  its  discretion,  require 
the  deposit  with  tlie  commission  of  securities  of  the  kind  pre- 
scribed in  section  13  of  the  Insurance  Law,  in  an  amount  to 
be  determined  by  the  commission,  to  secure  hia  liability  to 
pay  the  compcuBation  provided  in  this  chapter.     The  com- 
raisaion  shall  have  the  authority  to  revoke  its  consent  furnished 
under  this  section  at  any  time  for  good  cause  shown."     (Sec- 
tion 50  of  the  Compensation  Law,  as  amended  by  chapter 
622  of  the  Laws  of  1916.) 
I  have  been  specifically  asked  whether  the  employees  of  the  town 
superintendent  of  highways  of  a  town  are  covered  by  the  Work- 
men's Compensation  Law.    It  is  my  judgment  that  it  is  compulsory 
for  a  town  to  provide  compensation  insurance  for  the  workmen 
employed  upon  the  highways  of  the  town.     This  seems  to  be  ex- 
pressly covered  by  Group  13,  which  reads  as  follows: 

"  Group  13.  Paving,  road  building,  curb  and  sidewalk  con- 
struction or  repair;     *     *     «     *" 

I  have  also  been  asked  as  to  what  fund  may  be  used  for  the 
payment  of  such  compensation  insurance.  In  view  of  the  fact  that 
State  and  municipal  eniployces  have  not  been  considered  heretofore 
as  coming  within  the  provisions  of  this  statute  except  in  the 
isolated  cases  where  the  State  or  a  municipality  might  be  deemed 
to  be  carrying  on  an  occupation  for  pecuniary  gain,  it  must  be 
assumed  that  the  various  municipalities  of  the  State  have  not  made 
provision  for  the  payment  of  the  premiums  for  such  insurance  in  . 
the  annual  budget  for  the  current  year.  No  inoneys  are  available 
in  such  cases  unless  embraced  in  some  contingent  fund  or  unless 
special  authority  has  been  granted  by  statute  which  has  not  come  to 
my  attention.  I- am  informed  by  the  State  Industrial  Commis- 
sion that  a  resolution  has  been  passed  by  that  commission  per- 
mitting the  State,  its  municipal  corporations  and  other  political 
subdivisions  to  become  self-insurers  which  seems  to  me  to  be  the 
only  practical  solution  available  at  this  time.  It  is  therefore  t» 
be  assumed  that  upon  the  application  to  the  State  Industrial  Com- 
mission by  the  proper  officials  of  any  municipal  corporation  or 
other  political  subdivision  of  the  State  permission  will  be  granted 
to  secure  compeDsation  to  the  employees  of  such  municipal  cor- 
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poration  or  other  political  siibdi vision  engaged  in  any  of  the 
hazardous  employments  covered  by  the  act  throiigh  the  metliod 
known  as  self-insuring.  If  the  State  or  any  inuuieipal  corpora- 
tion or  other  political  subdivision  desires  to  adopt  one  of  the  other 
methods  of  insuring  for  the  ensuing  fiscal  year,  it  will  have  to  do 
80  by  making  suitable  provision  therefor  in  its  next  budget. 
Dated,  July  3,  1916. 

E.  E.  WOODBUIIY, 

A  t  tomey-  General. 
To  The  State  Commishioneb  of  HioiiwAya  et  al. 

Memobamdum 

The  State  and  the  counties,  cities,  towns  and  villages  of  the 
State  must  now  insure  under  the  Workmen's  Compensation  Law 
all  of  their  employees  who  are  engaged  in  the  hazardous  employ- 
ments enumerated  in  that  law  in  the  same  manner  aa  private  em- 
ployers are  so  compelled. 

The  Attorney-General  has  so  ruled  as  a  result  of  a  retent  amend- 
ment of  the  law.  Formerly  he  had  ruled  that  because  the  Stale 
and  its  municipalities  were  not  engaged  in  business  for  pecuniary 
gain  like  the  average  employer,  their  employees  did  not  come  with- 
in the  provisions  of  the  law. 

The  State  Commissioner  of  Highways  and  various  town  super- 
intendents of  highways  have  submitted  inquiries  to  the  Attorney- 
General  as  to  the  application  of  the  recent  amendment  to  employees 
working  upon  the  highways  of  the  State  and  of  the  various  towns 
and  the  Attorney-General  has  ruled  that  employees  engaged  in 
road  building  are  specifically  covered  by  the  act  and  that  it  is 
compulsory  for  the  State  and  for  the  towns  to  provide  compensa- 
tion insurance  for  the  workmen  employed  by  them  upon  such 
highways. 

A  question  has  also  arisen  as  to  the  method  by  which  the  State 
and  its  municipalities  may  take  out  such  insurance.  The  State 
Industrial  Commission  has  taken  cognizance  of  the  fact  that  since 
this  requirement  of  law  was  made  3ul)3etpient  to  the  appropriation 
for  this  year,  the  State  ami  its  counties,  cities,  towns  and  villages 
of  money  for  the  public  purposes  of  the  State  and  its  munlcipalitiea 
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cannot  be  assumed  to  have  made  provision  f«r  the  payment  of  the 
necessary  preiuiums  of  insurance  for  their  employees.  The  com- 
mission has  therefore  adopted  a  resolution  to  the  effect  that  upon 
application  to  it,  it  will  permit  the  State  or  any  municipality  to 
carry  its  own  insurance.  Xo  moneys  are  available  for  the  pay- 
ment of  premiums  of  insurance  unless  embraced  in  some  contin- 
gent fund  or  unless  special  authority  has  been  granted  by  some 
special  statute.  The  Attorney-General  in  his  opinion  has  approved 
of  the  method  adopted  by  the  commission  of  permitting  the  State 
and  its  municipalities  to  carry  their  own  insurance  rather  than 
to  insure  in  the  State  Fund  or  in  any  insurance  company,  in  the 
absence  of  some  contingent  fund  from  which  the  necessary  moneys 
may  be  drawn.  If  the  State  or  any  municipality  desires  to  adopt 
one  of  the  other  methods  of  insuring  next  year,  it  will  have  to  do 
so  by  making  suitable  provision  therefor  in  its  next  budget. 
Dated,  July  3,  1916. 


Plattbuueo  Cbntesaby  —  Lapsino  op  Appbopuation. 

Chapter  616  of  the  Laws  of  1916  which  amended  chapter  95  of  the 
Laws  of  1914,  entitled  "  An  act  enUrging  the  powers  of  the  CortimiBSion 
created  to  provide  for  tliu  celeliration  of  the  Centenary  of  the  Battle  of 
Plattsburg  and  making  an  additional  appropriation  therefor  "  In  relation 
to  the  acquieition  of  a  site  for  a  laemorial  to  Thomas  Macdonough,  did 
not  have  the  efTect  to  repeal  and  re-enact  the  proviaton  in  the  original 
act  with  rtfference  to  the  appropriation  provided  tor  therein,  but  Buch 
provision  must  be  deemed  to  remain  in  force  an  from  the  time  of  the 
original  enactment  and  thus  the  appropriation  must  be  deemed  to  have 
la,p8ed  within  two  vears  next  after  the  passage  of  chapter  96  of  the 
Laws  of  1914  which  became  a   law  on  April  3rd,  1914. 

Chapter  118  of  the  I^aws  of  1916  reappropriated  only  the  unexpended 
balance  of  uxty-two  thousand  five  hundred  dollars  (962.600)  which 
became  available  when  chapter  96  of  the  I.aws  of  1014  took  effect  and 
did  not  renppropriate  the  sixty- two  thousand  Ave  hundred  dollars 
{t»2fiO0)   made  available  by   such  act  on  November   Ist,   I91S. 

Inquiet 
Chapter  95  of  the  T^ws  of  1914,  section  2,  appropriated  one 
hundred  and  twenty-five  thousand  dollars  ($125,000)  or  so  much 
thereof  as  might  be  necessary  for  the  erection  or  to  aid  in  the 
erection  of  a  inemoriai,  authorized  by  such  act,  to  Thomas 
Macdonough  in  the  city  of  Plattsburg,  New  York,  and  for  other 
purposes  set  forth.    Section  2  further  provided  as  follows : 
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"  Of  the  amount  hereby  appropriated,  the  sum  of  sixty-two 
thousand  five  hundred  dollars  ($62,500)  shall  be  available 
when  this  act  takes  effect  and  the  sum  of  eixty-two  thousand 
five  hundred  dollars  ($62,500)  shall  be  available  on  Novem- 
ber Ist,  1915." 

Chapter  95  of  the  Laws  of  1914  was  amended  by  chapter  G16 
of  the  Laws  of  1915,  by  inserting  in  section  1  thereof  the  following ; 

"  The  commission  may  select  a  site  for  such  memorial  either 
by  itself  or  by  co^iporation  with  the  govemmeut  of  the  United 
States  and  shall  have  power  to  acquire  such  site  either  by  pur- 
chase or  condemnatioii  under  the  condemnation  law  as  the 
commission  may  determine  to  be  most  advantageous  to  the 
State." 

Section  2  thereof  was  amended  by  chapter  616  of  the  Laws  of 
1915  to  read  as  follows: 

"  §  2.  There  is  hereby  appropriated  the  sum  of  one 
hutidred  and  tiventy-five  thousand  dollars  ($125,000),  or  so 
much  thereof  as  may  be  necessary,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated  for  the  said  commission 
for  the  purpose  of  defraying  tlie  necessary  cxpenHCB  of  such 
celebration  for  the  erection,  or  to  aid  in  the  erection,  of  the 
memorial  authorized  by  section  one  of  this  act,  and  for  the 
cost  and  expense  of  acqmring  a  site  for  such  memorial  pro- 
vided for  in  section  one  of  this  act,  as  hereby  OMifiided,  and 
for  the  other  purposes  set  forth  in  chapters  se\en  hundred  and 
thirty  and  eight  hundred  and  twenty-eight  of  the  Laws  of 
nineteen  hundred  and  thirteen.  Of  the  amount  hereby  ap- 
propriated, the  sum  of  sixty-two  thousand  five  hundred  dollars 
($62,500)  shall  be  available  when  this  act  takes  effect  and 
the  sum  of  sixty-two  thousand  five  hundred  dollars  ($62,500) 
shall  be  available  on  November  first,  nineteen  hundred  and 
fifteen.  The  moneys  hereby  appropriated  shall  be  payable  bv 
the  Treasurer  on  the  warrant  of  the  Com(ttrolIer  ui>on  the 
order  of  the  chairman  and  vice-chairman  of  the  commission, 
and  shall  be  payable  for  the  purpose,  in  tlic  manner  and  sub- 
ject to  the  provisions  of  the  acts  hereinbefore  mentioned." 
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The  question  raised  is  whether  chapter  616  of  the  Laws  of  1915 
extended  the  life  of  the  appropriation  beyond  that  originally  made 
by  chapter  95  of  the  Laws  of  1914. 

Opinion 
The  Constitution,  article  3,  section  21,  provides  as  follows: 

''  No  money  shall  ever  be  paid  out  of  the  Treasury  of  this 
State  or  any  of  its  funds,  or  any  of  the  funds  under  its  man- 
agement, except  in  pursuance  of  an  appropriation  by  law; 
nor  unless  such  payment  be  made  within  two  years  next  after 
the  passage  of  such  appropriation  act;  and  every  such  law 
making  a  new  appropriation  or  continuing  and  reviving  an 
appropriation  shall  distinctly  specify  the  sum  appropriated, 
and  the  object  to  which  it  is  to  be  applied;  and  it  shall  not 
be  sufficient  for  such  law  to  refer  to  any  other  law  to  fix  such 
sum." 

The  appropriation  made  by  chapter  95  of  the  Laws  of  1914, 
which  became  a  law  April  3rd,  1014,  lapsed  "  within  two  years 
next  after  the  passage  of  such  appropriation  act  "  under  the  re- 
quirement of  the  Constitution  unless  the  action  of  the  Legislature 
by  chapter  616  of  the  Laws  of  1915  or  by  chapter  116  of  the  Laws 
of  1916  has  served  to  revive  or  continue  such  appropriation.  The 
two  years  period  runs  not  from  the  time  that  the  moneys  are  made 
available  but  from  the  time  of  the  passage  of  the  act  and  there- 
fore the  same  period  applies  to  the  sum  which  was  made  available 
Xovemher  lat,  1915,  as  to  the  sum  made  available  on  April  3rd, 
1914. 

Chapter  116  of  the  Laws  of  1916  simply  reappropriated  the 
portion  of  the  unexpended  balance  of  the  portion  that  was  made 
available  oii  April  3rd,  1914,  and  makes  no  reference  to  the  por- 
tion available  on  Xoveniber  1st,  1015.  The  latter  must  be  deemed 
to  have  lapsed  since  April  3rd,  1914,  unless  it  may  be  said  that 
the  amendment  of  section  2  of  chapter  05  of  the  Laws  of  1914  by 
chapter  616  of  the  Laws  of  1915  effected  an  extension  of  the  life 
of  the  appropriation. 

It  is  my  judgment  that  the  life  of  the  appropriation  was  not  ex- 
tended by  the  amendment  of  1915.     It  is  an' elementary  rule  of 
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statutory  conetruction  decided  in  this  State  as  early  as  the  case 
of  Ely  V.  Holton,  15  X.  Y.  5l>5,  and  uniformly  maintained  that 
where  an  amendment  is  made  by  declaring  that  the  original  statute 
"  shall  be  amended  so  as  to  read  as  follows,"  retaining  part  of  the 
original  statute  and  incorporating  therein  new  provisions,  the 
effect  is  not  to  repeal  and  then  re^nact  the  part  retained,  but  such 
part  remains  in  force  as  from  the  time  of  the  original  enactment 
while  the  new  provisions  become  operative  at  the  time  the  amenda- 
tory act  goes  into  effect.  In  other  words,  if  an  amendment  does 
not  change  the  original  law  but  simply  adds  something  to  it,  the 
amendatory  law  does  not  0{)erate  to  rejieal  the  old  law  and  then 
re-enact  it  and  the  appropriation  made  in  iyi4  by  chapter  95  can- 
not be  deemed  to  have  been  re-enacted  by  the  amendment  of  1915, 
chapter  C16.  The  rule  of  construction  which  I  have  cited  is  appli- 
cable in  the  absence  of  any  clear  intention  on  the  part  of  the  Legis- 
lature to  the  contrary  and  we  find  upon  an  examination  of  section 
2,  ae  amended,  that  no  change  was  made  with  reference  to  the  ap- 
propriation itself  or  the  time  of  its  availability,  but  only  an  amend- 
ment adding  a  new  purpose  for  which  the  moneys  might  be 
expended. 

The  Legislature  itself  has  adopted  this  construction  by  the  in- 
clusion in  part  6  of  the  appropriation'  bill  for  lillti  of  an  item 
of  reappropriation  of  sixty-two  thousand  five  hundred  dollars 
($62,500)  for  the  Plattsburg  Centenary  Commission.  This  was 
in  addition  to  the  sixty-two  thonsand  five  hundred  dollars 
(J62,500)  appropriateil  by  chapter  IIC  of  the  Laws  of  1916,  and 
was  not  a  duplication  thereof.  It  was  vetoed,  however,  by  the 
Governor, 

My  conclusion  therefore  is  that  no  part  of  the  appropriation 
made  by  chapter  95  of  the  Laws  of  1914  is  available  for  the  ex- 
penditures necessary  to  select  a  site  for  such  memorial  unless  there 
is  an  unexpended  balance  of  that  portion  of  the  appropriation  which 
was  made  available  on  the  3rd  of  April,  1914. 

Dated,  July  8th,  1916. 

E.  E.  WOODBURY, 

A  Homey-General, 
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HinuwAT  Law,  Sectionh   123-U6,   17(1  to  IT4  Incujsivk  ab  Aubndbd  vt 

LHAITEH   Ol'H,    LaV/H   OV    11)10;    SBLTIOM    78    OF   THE    (.~HABTCR  OF   THE   ClTT 

OF  KoHK;  Sfl'Tiun  102  oy  tub  CIiiartkb  <w  the  Citv  of  OseiDAi  Sec- 
tions   3    AKU  117   OF  TUK   L'llABTKX  Of   TUK   CiTi  OF   SARAIUCA   AS   AMENDED 

BY  LiiAPn^B  2£0,  Laws  of  lUlU;   Chaptke  172  or  the  Laws  of  1D16, 
Rklatino  to  the  Otv  of  Shkbbiu,. 

Permits,  bonds  and  cauh  liepoBitB  by  contractors.  Uncompleted  con- 
tracts. Streets  in  Ibu  oiilur  tax  districts  of  the  citiea  of  Home  and 
Oneida.  Strn'ts  in  cily  of  Saratoga  Springs.  Highway  taxes  and  streets 
in  the  city  of  Sherrill. 

Inquisies 

1.  Is  it  iidcessary  under  section  146  of  the  Highway  Law  for 
the  State  Department  of  Highways  to  issue  permits  for  work  on 
city  streets  which  have  been  improved  by  State  aid  ? 

2.  What  should  be  done  with  the  bonds  given  by  contractors 
upon  the  execution  of  contracts  for  the  improvement  of  streets 
within  a  city  where  the  three  years  guaranty  specified  in  such 
bonds  has  not  expired  ? 

3.  What  arrangement  should  be  made  about  cash  deposit  left  by 
aiieh  contractors  which  has  not  been  returned  to  the  contractor 
within  one  year  after  the  completion  of  the  road  for  the  repair  of 
city  streets  ? 

4.  What  should  be  done  with  those  coutraets  that  have  been  exe- 
cute^  as  to  the  repair  of  city  streets,  and  bonds  executed  and  de- 
livered for  the  fulfillment  of  such  contracts,  but  work  not  yet 
completed  ? 

5.  How  should  the  taxes  for  the  repair  and  maintenance  of  im- 
proved highways  within  the  outer  tax  districts  in  the  cities  of  Rome 
and  Oneida  be  levied  since  the  amenduienta  of  1910? 

6.  The  same  inquiry  is  made  as  to  the  taxes  for  road  work 
within  the  inner  and  outer  districts  of  the  city  of  Saratoga 
Springs. 

7.  Should  the  Highway  Department  continue  to  maintain  the 
roads  lying  within  the  boundaries  of  the  city  of  Sherrill?  ' 

Opinion 

All  of  the  above  quewtions  relate  to  the  conduct  which  should 

be  pursued  by  the  State  Highway  Department  in  reference  to  the 

future  maintenance  of  streets  within  the  limits  of  cities  which  have 

been  constructed  in  whole  or  in  part  by  State  aid;  and  the  dis- 
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positioD  of  bonds  and  cash  dejtosits  whicli  have  been  executed  and 
are  now  held  until  the  expiration  of  the  guaranty  periods,  since 
the  enactment  of  chapter  578  of  the  Laws  of  I'Jltl,  and  the  same 
will  be  answered  in  the  order  in  which  they  were  propounded. 

The  first  question  relates  to  the  necessity  of  the  Highway  De- 
partment to  issue  permits  under  section  146  of  the  Highway  Law, 

Prior  to  the  enactment  of  tlie  above  mentioned  chapter  578  of 
the  Laws  of  1916,  the  Commission  of  Highways  was  given  suj>cr- 
vision  aad  control  of  all  State  and  county  highways  in  cities  of 
the  third  class,  which  had  been  constructed  pursuant  to  the  pro- 
visions of  section  137  and  138  of  the  Highway  Law,  as  they  existed 
prior  to  the  amendments  of  1916,  and  the  above  mentioned  section 
146  prohibits  all  persons,  firms  or  corporations  from  entering  or 
constructing  upon  any  State  or  county  highway  any  street  surface 
.  railroad,  "  or  any  works  in  or  upou  any  such  highway,  or,  to  con- 
struct any  overhead  or  underground  crossing  thereof,  or  lay  or 
maintain  therein  any  drainage,  sewer  or  water  pipes  underground, 
except  under  such  conditions  and  regulations  "  as  the  Commis- 
sioner of  Highways  may  prescribe. 

It  is  apparent  by  the  changes  made  in  sections  170,  171  and 
172  of  the  Highway  Law,  as  amended  by  such  chapter  578,  Laws 
of  1916,  that  the  Legislature  intended  to  change  the  policy  of  the 
law  as  it  stood  before  such  act  took  efi'ect  in  reference  to  the  main- 
tenance of  the  State  and  county  highways  in  cities  of  the  third 
class,  and  to  discontinue  all  further  work  of  maintenance  and 
repair  by  the  State,  of  streets  within  the  corporate  limits  of  such 
a  city  (except  such  work  therein  as  was  provided  for  by  some 
special  statute),  and  to  withdraw  from  such  cities  all  future  State 
aid  for  the  maintenance  and  repair  of  streets  within  such  cities, 
and  it  seems  quite  illogical  and  inconsistent  to  hold  that  the  Legis- 
lature intended  to  withdraw  all  State  aid  for  such  upkeep  of  city 
streets  and  still  retain  anpervision  over  the  same  even  to  the  extent 
of  granting  permits  for  the  work  specified  in  section  146  of  the 
Highway  Law. 

It  is  provided  by  such  section  that  any  person,  firm  or  corpora- 
tion violating  the  provisions  thereof  should  he  subject  to  a  fine 
of  not  less  than  $100  or  more  than  $1,000,  to  be  recovered  by  the 
State  Highway  Commissioner  and  paid  over  to  the  State  Treas- 
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iirer  lo  the  credit  of  tbe  fund  for  the  uiaiutcnance  of  State  and 
eouuty  highways.  It  cauuot  be  presumed  that  the  Legislature  iu- 
tended  to  take  the  State  out  of  all  further  responsibility  and  expense 
for  city  atreets  and  cost  the  burden  entirely  upon  such  municipal- 
ities and  at  the  same  time  recover  for  penalties  for  the  doing  of 
work  thereon  without  a  permit  and  turn  ail  the  money  collected 
for  such  violations  into  the  general  highway  funds  of  the  State. 
It  is  much  more  likely  that  the  legislature  overlooked  the  neees- 
aity  of  an  amendment  to  such  section,  or  that  it  was  left  in  its  un- 
amended form  to  apply  to  highways  outside  of  such  cities.  How- 
ever, the  statute  still  remains  unrepealed  and  unamended  and 
applies  to  all  State  and  county  highways  without  regard  to  the 
location  thereof,  and  cannot  be  ignored  or  disregarded,  and  until 
some  change  is  made  liy  the  Legislature,  I  think  it  woiild  be  tbe 
safer  practice  for  any  parties,  about  to  do  any  work  upon  State  or 
county  highways  within  such  cities,  to  obtain,  and  the  eommission 
to  grant,  the  permits  provided  for  by  section  146  of  the  Highway 
Law. 

The  second  inquiry  relates  to  the  bonds  given  by  contractors, 
upon  the  award  of  contracts,  and  each  contains  a  provision  by 
which  such  contractors  agree  to  maintain  and  repair  the  wearing 
surface  of  the  road  for  a  period  of  three  years  after  the  com- 
pletion of  the  contract.  Each  bond  is  signed  by  some  surety  com- 
pany and  some  of  these  bonds  are  still  held  by  the  Highway  Com- 
mission as  the  guaranty  period  of  three  years  has  not  yet  expired, 
and  in  view  of  the  changes  made  by  the  amendment  of  sections  170 
to  174  inclusive,  by  ehapter  .578  of  the  Laws  of  lOlfl,  which  elimi- 
nate the  State  from  all  future  supervision  over  or  expenditure  for 
the  maintenance  or  repair  of  State  and  county  highways  within  the 
corporate  limits  of  cities  of  the  third  class,  the  inquiry  ia  made 
as  to  what  course  should  be  adopted  in  reference  to  such  bonds  and 
the  enforcement  of  the  guaranties  provided  therein. 

The  only  change  made  by  the  alwve  legislation  is  to  transfer  the 
burden  and  responsibility  of  maintaining  the  State  and  county 
highways  which  have  been  constructed  in  certain  cities,  from  the 
State  to  the  city,  and  these  bonds  were  all  given  to  assure  and 
guarantee  the  surface  conditions  of  anch  streets  for  a  period  oJ 
three  years  after  completion,  and  the  wear  and  tear  of  such  streets 
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cannot  be  any  greater  or  the  liability  of  the  contractor  or  his  bonds- 
men increased,  by  the  tranaference  of  the  maintenance  of  audi 
streets  from  the  State  to  the  city,  and  neither  the  contractor  nor 
surety  is  in  any  way  injured  by  such  transfer,  nor  is  the  contract 
impaired  or  liability  increased  by  such  change.  The  fact  that  the 
L^alature  has  transferred  the  expenses  connected  with  the  main- 
tenance and  repair  of  such  highways  within  certain  cities  back 
upon  such  cities  where  they  rested  prior  to  the  year  1912,  in  no 
way  relieves  the  contractors  and  their  sureties  from  their  eon- 
tractnral  obligations  which  were  made  by  them  before  the  amend- 
ments of  1910  took  effect. 

Each  contractor  agreed  that  ho  would  "  promptly  make  and 
execute,  free  of  charge,  any  and  all  repairs  to  said  part  of  said 
road  and  renew  all  such  materials  as  aforesaid,  as  may  become 
necessary  from  ordinary  and  l^itimate  wear  and  tear,  from 
natural  £auses,  or  from  defective  materials,  and  to  restore  aaid 
portion  of  said  work  to  the  proper  grade  if  it  falls  below  it  at  any 
place,  and  remedy  all  snch  defects  as  may  disclose  themselves  dur- 
ing said  period  of  three  year?,  CT-on  if  the  repairs  are  not  or  can- 
not be  made  during  the  said  term." 

This  is  a  continuing  obligation  against  the  contractor  until  the 
expiration  of  the  three  years  notwithstanding  the  fact  that  the  main- 
tenance and  repair  of  such  city  streets  has  been  imposed  upon  the 
city. 

These  bonds  should  be  held  as.  they  have  been  heretofore,  until 
the  expiration  of  the  three-year  period,  and  if  the  city  authorities 
of  any  particular  city  where  State  or  coimty  highways  have  been 
constructed  by  the  State  should  make  any  complaint  as  to  the  con- 
dition of  such  roads,  they  should  bo  inspected  by  the  Highway 
Department  and  if  they  are  found  in  a  condition  requiring  repairs 
as  provided  by  their  contracts,  the  contractor  should  be  given  notice 
of  the  condition  of  such  streeti,  and  a  demand  made  upon  them 
for  the  repair  of  the  same,  and  if  he  should  make  default  in  making 
such  repairs  the  subject  will  be  given  further  consideration. 

The  third  inquiry  involves  the  disposition  to  be  made  of  the  cash 
deposit  of  five  per  centum  of  the  contract  price  made  by  each  eon- 
tractor,  which  is  held  by  the  State  for  one  year  after  the  acceptance 
of  the  road. 
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This  money  is  held  as  an  additional  guaranty  against  defective 
work  or  material  which  may  be  disclosed  by  use  of  the  road  for  a 
year  after  ita  completion. 

Those  cash  deposits  ^ould  be  held  by  the  Highway  Department 
the  same  as  the  bonds,  and  what  has  been  said  in  relation  to  such 
bonds  will  apply  with  equal  force  to  the  cash  deposits. 

Tha  State  Department  should  co-operate  with  the  cities  in  the 
disposition  of  both  the  bonds  and  cash  so  long  as  they  continue  in 
force,  and  the  cash  should  not  be  retnrned  or  bonds  surrendered 
until  the  cities  are  fully  apprised  thereof  and  opportunity  given 
them  to  make  any  complaint  as  to  the  condition  oi  such  roads. 

The  fourth  inquiry  relates  to  the  disposition  that  should  be  made 
of  those  contracts  which  have  been  executed  as  to  repairs  of  city 
streets  and  bonds  executed  and  delivered  for  the  fulfillment  of  such 
contracts  but  work  not  yet  completed. 

All  contracts  which  had  been  fully  made  and  signed  by  the  re- 
spective parties,  bonds  executed  and  delivered  by  the  contractor, 
and  contracts  approved  by  the  Comptroller,  for  maintenance  and 
repair  work  on  State  and  county  highways  in  cities,  so  that  the 
name  had  become  binding  and  effective  contracts  upon  both  the 
State  and  contractor  at  the  time  chapter  578  of  the  Laws  of  1916 
took  effect,  whether  the  work  thereon  had  been  commenced  or  was 
only  partially  done,  will  have  to  be  carried  out  by  the  contractor 
and  paid  for  by  the  State  according  to  the  terms  and  conditions  of 
such  contracts  in  precisely  the  same  manner  as  if  the  amendments 
of  such  act  had  not  been  made.  The  amendments  of  section  170 
to  174  inclusive,  worked  a  repeal  by  implication  of  those  provisions 
which  existed  prior  to  such  amendments  relating  to  the  mainte- 
nance and  repair  of  State  and  county  highways  within  cities  of 
third  class,  so  far  as  future  work  is  concerned. 

Section  93  of  the  General  Construction  Law  which  is  entitled 
"  Effect  of  Repealing  Statute  upon  Existing  Rights,"  reads  as 
follows : 

"  §  93.  Effect  of  Repealing  Statkte  Upon  Existing 
RioiiTS.  The  repeal  of  a  statute  or  part  thereof  shall  not 
affect  or  impair  any  act  done,  offense  committed  or  right 
accruing,  accrued  or  acquired,  or  liability,  penalty,  forfeiture 
or  punishment  incurred  prior  to  the  time  such  repeal  takes 
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effect,  but  the  same  may  be  eujoyod,  asserted,  enforced,  prose- 
cuted or  inflicted,  as  fnlly  and  to  the  same  extent  as  if  such 
repeal  had  not  been  effected." 

The  amendments  in  question  are  silent  aa  to  existing  contracts, 
neither  is  there  any  saving  clause  for  such  eontracts  —  it  simply 
drops  out  of  all  such  sections  all  provisions  relating  to  the  mainte- 
nance and  repair  of  State  and  county  highways  within  cities  of  the 
third  class. 

Section  172-a,  is  a  saving  clause  and  provides  that  the  money 
deposited  by  a  city  with  the  county  treasurer  for  the  maintenance 
of  streets  within  such  city  in  accordance  with  the  pro- 
visions of  section  172  of  the  Highway  Law  as  it  existed 
prior  to  April  1,  1910,  and  if  there  remains  an  unexjwnded  bal- 
ance in  the  hands  of  such  treasurer  when  the  chapter  578  of  the 
I^ws  of  1916,  took  effect  (May  17,  191(i),  that  it  should  revert  to 
such  city  and  should  be  expended  by  the  city  upon  streets  which 
had  been  constructed  or  improved  by  State  aid,  but  can  this  saving 
clause  be  held  to  apply  to  moneys  which  had  been  deposited  with 
county  treasurers  by  the  city  for  its  share  upon  contracts  for  main- 
tenance repairs  whieh  had  been  previously  made,  or  was  it  intendrd 
simply  to  apply  to  such  moneys  as  had  been  de|K>sited  with  the 
county  treasurers  for  general  maintenance  of  such  streets  ?  There 
must  be  many  city  streets  which  have  been  constructed  in  whole 
or  in  part  by  State  aid  upon  which  no  contract  work  is  being  done, 
and  as  the  State  is  now  eliminated  from  all  further  connection  with 
work  upon  such  streets,  the  above  mentioned  saving  clause  was  very 
necessary;  but  is  it  presumable  that  the  Legislature,  knowing  its 
obligations  under  eontracts  which  had  been  made  before  the  pas- 
sage of  these  amendments,  would  legislate  itself  out  of  the  cities' 
unexpended  contributions  for  all  work  thereafter  done  by  the  State 
upon  contracts  previously  entered  into  ?  The  last  sentence  of  the 
saving  clause  provides  that  all  unexpended  balances  shall  be  applie<l 
upon  the  maintenance  and  repair  of  streets  within  the  cities  which 
have  been  improved  by  State  aid,  thus  indicating  the  legislative 
intent  to  have  such  moneys  applied  to  the  purposes  for  which  they 
were  appropriated. 

There  is  nothing  in  the  amendments  indicating  a  purpose  on 
the  part  of  the  Legislature  to  avoid  the  effect  of  se<(th^^^M|^  the 
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Getieral  Construction  Law  and  without  any  clear,  afBrmative  pro- 
vision which  would  clearly  indicate  an  intent  on  the  part  of  the 
Legislature  to  abr<^ate  the  provisions  of  such  section  93  so  far  as 
it  would  apply  to  these  uncompleted  contracts,  it  must  be  held  as 
forceful  and  controlling  in  reference  to  such  contracts  as  if  no 
repeal  had  been  enacted. 

Cameron  v.  N.  Y.  &  M.  V.  W.  Co.,  133  N.  Y.  330. 
People  ex  rel.  City  of  Niagara  Fails  v.  X.  Y.  0  &  H. 

R.  R.  E.  Co.,  158  N.  Y.  410. 
People  ex  rel.  City  of  Buffalo  v.  M.  C.  &  H.  R.  Co., 

156  N.  Y.  510. 
People  ex  rel.  Standard  G.  L.  Co.  v.  Gilroy,  67  Hun, 

323. 
G.  W.  Ry.  Co.  V.  X.  Y.  C.  &  II.  R.  R.  R.  Co.,  163 

N.  Y.  228. 
People  V,  Mulford,  140  A.  D.  716. 

The  State  is  confronted  by  one  of  two  altcmatives.  It  must 
either  proceed  and  complete  all  contracts  which  became  binding  and 
effective  before  thoee  amendments  took  effect,  or  refuse  to  complete 
and  pay  the  damages  resulting  from  such  refusal. 

"  There  is  not  one  law  for  the  sovereign  and  another  for 
the  subject.  *  *  *  Both  stand  u]^K>n  equality  before  the 
law,  and  the  sovereign  is  merged  in  the  dealer,  contractor  and 
suitor." 

People  V.  Stephens,  71  N.  Y.  549. 

Danolds  v.  State,  89  N".  Y.  36. 

People  ex  rel.  Graves  v.  Sohmer,  207  N.  Y.  451. 

I  am  of  the  opinion  that  all  contracts  which  had  been  fully  con- 
summated for  the  repair  of  such  city  roads  before  the  amendments 
took  effect  should  be  carried  and  completed  by  the  commission 
according  to  the  terms  and  provisions  thereof. 

The  fifth  inquiry  relates  to  the  repair  and  maintenance  of  city 
roads  within  the  outer  districts  in  the  cities  of  Rome  and  Oneida, 
and  how  the  taxes  for  such  streets  and  highways  should  be  raised 
since  the  amendments  of  1916. 
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In  the  cliarter  of  the  city  of  Rome,  &s  amended  by  chapter  468 
of  the  Laws  of  1905,  it  is  provided  that  from  and  after  January  1, 
1909,  the  highways  of  that  portion  of  the  city  lying  outside  of  the 
corporation  tax  district, 

"  Shall  be  maintained,  repaired  and  permanently  improved 
by  a  tax  to  be  levied  and  collected  the  same  as  town  taxes, 
upon  the  property,  real  and  personal  in  that  portion  of  the 
city  situate  outside  of  the  corporation  tax  district.  •  *  • 
Chapter  115  of  the  Laws  of  1898,  entitled,  '  An  act  to  pro- 
vide for  the  improvement  of  public  highways '  and  aH  acts 
amendatory  thereof  or  supplemental  thereto,  shall  apply  to 
any  public  highway  or  section  thereof  situate  outside  of  said 
corporation  tax  district,  and  the  portion  of  said  city  lying 
outside  of  said  corporation  tax  district,  shall  be  deemed  a 
town  for  all  purposes  of  said  act  or  acts,  any  general  or 
special  statute  to  the  contrary  notwithstanding." 

It  is  provided  by  section  102  of  chapter  63  of  the  Laws  of  1916, 
being  amendments  to  contain  provisions  of  the  charter  of  the  city 
of  Oneida,  that:  ' 

"Article  six  and  seven  of  the  Highway  Law,  and  all  ads 
amendatory  thereof  and  supplementary  thereto,  shall  apply 
to  any  public  highway  or  section  thereof  situate  outside  of  said 
corporation  tax  district ;  and  the  portion  of  said  city  lying  out- 
side of  said  corporation  tax  district  shall  be  deemed  a  town 
for  all  purposes  of  said  act,  any  general  or  special  statute 
to  the  contrary  notwithstanding.  That  portitm  of  the  city 
lying  without  such  corporation  tax  district  shall  also  be 
deemed  a  town  for  the  purpose  of  securing  the  benefits  secured 
to  towns  for  the  improvement  of  roads  provided  in  article  five 
of  the  Highway  Law  and  all  acts  amendatory  thereof  and 
supplementary  thereto." 

Provision  is  also  made  in  both  of  such  charters  for  the  care  of 
the  funds  raised  and  appropriated  for  highway  work  outside  of 
the  corporation  tax  districts  in  both  of  such  cities,  and  the  expendi- 
tures of  such  funds  separate  and  apart  from  other  city  highway 
funds  and  the  funds  for  such  outer  districts  are  provided  for,  both 
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State  and  local,  in  the  same  method  a»  if  such  outer  districts  were 

tOWQS. 

By  section  123  of  article  VII  of  the  General  Highway  Law, 
providing  for  the  construction  and  improvement  of  State  and 
county  highways,  and  providing  in  part  as  follows: 

"  Such  highway  or  section  thereof  shall  not  include  a  por- 
tion of  a  highway  within  a  city,  except  that  portion  of  the 
cities  of  Rome  and  Oneida  lying  outside  of  the  respective  cor- 
poration tax  districts  of  said  cities." 

This  section  was  not  touched  directly  by  the  recent  amendments 
as  to  the  mainten&nce  of  highways,  and  considering  the  method  by 
which  the  maintenance  and  repairs  of  city  streets  in  third  class 
cities  were  eliminated  from  further  State  aid,  I  think  it  is  very 
apparent  that  the  Legislature  did  not  intend  to  withdraw  the 
State's  aid  from  the  outer  districts  in  either  of  the  above  men- 
tioned cities,  and  further  these  acts  relating  to  the  above  mentioned 
cities  are  botli  special  atatutea,  and  the  provisions  thereof  are  not 
affected  by  general  legislation  unless  the  intent  to  do  so  is  clear. 

City  of  Jamestown  v.   Home  Telephime  Co.,   125 
A.  D.  1. 

I  do,  therefore,  advise  you  that  the  taxes  for  repair  and  mainte- 
nance of  highways  in  the  outer  tax  districts  of  botli  cities  should 
be  raised  and  levied  as  if  such  districts  were  towns,  in  the  same 
manner  in  which  they  were  raised  prior  to  the  amendments  of  this 
year. 

The  sixth  inquiry  relates  to  the  taxes  for  the  repair  and  main- 
tenance of  highways  within  the  inner  and  outer  districts  in  the 
citj  of  Saratoga  Springs. 

By  section  three  of  chapter  229  of  the  Laws  of  1916  (being  an 
amendment  to  the  city  charter  of  the  city  of  Saratoga  Springs), 
it  is  provided  that  the  city  shall  be  divided  into  three  tax  districts 
to  be  known  as  the  "  City  Tax  District,"  the  "  Inside  Tax  Dis- 
trict "  and  the  "  Outride  Tax  District,"  as  follows: 

"  The  city  tax  district  shall  consist  o£  the  territory  within 
the  boundaries  of  the  former  town  of  Saratoga  Springs,  and 
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the  JDside  tax  diatrict  shall  consist  of  the  territory  wilhin 
the  boundaries  of  the  former  village  of  Saratoga  Springs,  au'i 
the  outside  tax  district  shall  consist  of  the  territory  outside  ol 
the  inside  district" 

It  is  provided  by  section  87  of  the  same  act,  how  the  taxes  for 
the  construction  and  maintenance  of  highways  and  bridges  withio 
auch  districts  shall  be  api>ortioned  and  paid  by  the  respective  dis- 
tricts, but  I  am  unable  to  find  any  provision  in  such  charter  or  the 
General  Highway  Law  since  the  amendments  of  this  year,  br 
which  State  aid  can  be  given  or  contributed  for  the  maintenaniv 
and  repair  of  any  of  the  streets  of  the  city  of  Saratoga  Sprinip. 
and  the  city  is  compelled  to  raise  its  own  taxes  for  bridge  and  high- 
way maintenance  within  its  corporate  limits  as  provided  by  iis 
charter  without  contribution  from  the  State. 

The  seventh  and  last  inquiry  relates  to  highways  within  thf 
boundaries  of  the  city  of  Shcrrill. 

The  city  of  Sherrill  was  incorporated  by  chapter  172  of  the  Law* 
of  1916  and  as  I  am  informed,  lies  within  the  town  of  Vemoii, 
Oneida  county,  and  takes  in  a  portion  or  all  of  what  has  heretofore 
been  known  as  the  "  Oneida  Community  "  and  becomes  by  its  in- 
corporation a  city  of  the  third  class.  Lying  within  the  boundaries 
of  the  city  is  an  improved  county  highway  which  has  been  main- 
tained and  repaired  under  the  supervision  of  the  State  llighwav 
De])artment  in  the  same  manner  as  all  other  county  highways  are 
maintained. 

"  »  *  »  YoT  the  purposes  of  town  meetings,  general 
election,  general  taxation,  the  Liquor  Tax  Law  and  the  relief 
or  support  of  the  poor,  the  city  hereby  created  shall  stand  in 
the  same  relation  to  the  town  of  Vernon,'the  county  of  Oneida, 
and  the  State  of  New  York." 

It  is  claimed  that  this  provision  places  the  city  upon  a  level 
with  villages  as  to  its  highways  and  that  the  State  is  still  bound 
to  maintain  and  repair  the  county  road  within  its  borders  ami 
that  all  the  city  is  obliged  to  contribute  towards  such  maintenanrc 
is  the  sum  of  V/^  cents  for  each  square  yard  of  surface  of  such 
improved  road  within  the  city,  being  the  same  rate  provided  for 
villages  as  specified  in  section  172  of  the  Highway  Law. 
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If  the  words  "  general  taxation  "  used  in  the  above  quoted  part 
of  section  3  of  the  City  Charter  can  be  construed  to  cover  "  high- 
way taxes,"  I  do  not  think  the  Legislature  intended  to  exempt  the 
city  of  Sherrill  from  the  operation  of  the  amendments  of  1916. 
There  is  no  exception  made  in  secticm  172  of  the  Highway  Law 
as  to  such  city  although  it  was  amended  and  took  effect  some  forty 
days  after  the  City  Charter  had  taken  effect  and  both  enactments 
were  by  the  same  Legislature ;  and  both  took  effect  immediately. 
The  same  rule  will  apply  to  the  city  of  Sherrill  as  to  any  other 
special  or  local  law,  i,  e.,  that  it  will  not  be  affected  by  general 
legislation  unless  the  intent  to  do  so  is  clear  and  manifest  and 
this  intend  can  only  be  gathered  by  an  examination  of  all  statutes 
relating  to  such  subject  and  the  order  afld  manner  in  which  they 
are  made  and  the  purposes  for  which  they  were  enacted. 

It  is  provided  in  section  4  of  the  City  Charter,  in  part,  that: 
"  Such  municipal  corporations  shall  have  all  the  powers 
and  be  subject  to  all  the  obligations  of  a  city  of  the  third 
class  except  as  inconsistent  with  the  provisions  of  this  act. 


One  of  the  "  obligations  "  of  all  cities  unless  they  are  especially 
excepted  or  exempted,  since  the  amendments  of  sections  170  to 
1  T-i  of  the  Highway  Law,  is  to  care  for,  maintain  and  repair  its  own 
streets  whether  they  were  constructed  by  the  State  aid  or  not,  and 
this  obligation  must  rest  upon  the  city  of  Sherrill  in  common  with 
other  third  class  cities  unless  it  can  be  shown  that  the  L^islature 
intended  it  should  be  exempt  from  such  obligation.  ■  There  is 
nothing  in  the  charter  to  indicate  such  an  intent  without  giving  the 
words  "  general  taxation  "  a  strained  and  doubtful  construction, 
and  thus  make  them  appliable  to  "  highway  taxes  "  as  well. 

The  city  of  Sherrill  is  to  be  governed  by  a  commission  and  by 
section  100  of  the  charter  it  is  provided  that  the  city  shall  con- 
stitute a  separate  highway  district  and  the  commission  is  vested 
with  the  care,  supervision,  control  and  improvement  of  its  public 
highways,  streete,  avenues,  alleys,  sidewalks,  public  grounds  and 
aqueducts  therein  and  cause  the  same  to  be  kept  open  and  in  repair 
and  no  distinction  is  made  as  to  State  or  county  highways  therein. 
By  section  102  it  is  provided  that: 
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"  The  commistion  may  discontinue,  lay  out,  widen,  narroir. 
Btraighten,  open,  alter  or  change  the  grade  of  any  roads, 
avenues,  streets,  alleys,  public  parks,  squares,  lanes,  cross- 
walks and  sidewalks  within  the  city,  *  •  *  provide  for 
construction,  reconstruction,  repair  and  maintenance  by  con- 
tract or  directly  by  the  employment  of  labor,  of  all  things  ia 
the  nature  of  streets  or  highway  improvements." 

Here  are  provisions  vesting  the  whole  supervision,  control  and 
maintenance  and  repair  of  all  the  streets  in  the  city,  whether  con- 
structed by  State  aid  or  otherwise,  in  the  authorities  of  the  eitv. 
These  provisions  are  utterly  repugnant  to  and  inconsistent  with 
the  provisions  of  section  170  of  the  Highway  Law,  as  it  stood  before 
the  amendment  of  1910,  for  by  such  last  mentioned  section  the 
maintenance  and  repair  of  all  improved  State  and  county  high- 
ways, whether  in  city,  village  or  town,  prior  to  such  ameudm«iC. 
were  under  the  direct  supervision  and  control  of  the  State  Commit 
sion  of  Highways.  Under  the  section  as  now  amended  all  such 
State  and  county  highways  in  villages  and  towns  are  still  under 
the  direct  supervision  and  control  of  the  State  Highway  Com- 
mission. 

The  provisions  of  the  City  Charter  clearly  indicate  the  ]epf\i- 
tive  intent  to  cast  the  whole  burden  of  taxation,  supervision,  con- 
trol, maintenance  and  repair  of  city  streets,  whether  constructed 
by  State  aid  or  otherwise,  upon  the  city  of  Sherrill,  as  well  as  all 
other  cities,  except  where  some  special  provision  was  made  for 
some  parts  of  city  streets,  as  in  the  case  of  the  outer  tax  district? 
of  the  cities  of  Rome  and  Oneida.  It  cannot  l>e  argiied  with  reason 
that  if  the  Legislature  intended  to  continue  the  State's  aid  for  Ik 
maintenance  and  repair  of  the  State  or  county  highways  within 
the  city  of  Sherrill,  that  it  wouhl  aban<lon  all  of  its  supervision 
and  control  to  the  city ;  and  if  any  anch  condition  was  contemplalcd 
we  would  certainly  find  some  provision,  either  in  the  charter  or  in 
the  amendments  indicating  snch  an  intention  besides  the  ambifnioii? 
language  used  in  section  three  of  the  charter  as  to  general  ta.^- 
ation. 
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I  am  very  clearly  of  the  opiniwi  that  the  Highway  Department 
should  not  continue  any  further  expenditures  for,  or  control  over, 
the  county  highway  within  the  city  limits  of  the  city  of  SherrilL 
Dated,  July  20,  1916. 

E.  E.  WOODBURY, 

A  Homey-General. 
To  Hon.  Edwin  Duffey,  CommissicneT  of  Highways,  Albany, 

N.  r. 


Ikquiby 


Tion,  Abticle  2,  Sic- 


The  Secretary  of  State  has  aaked  the  opinion  of  the  Attorney- 
General  Bs  to  whether  the  present  ia  a  "  time  of  war,"  within  the 
meaning  of  section  1  of  article  II  of  the  State  Constitution,  so 
as  to  make  it  the  right  and  duty  of  the  Secretary  of  State  to  carry 
into  effect  the  provisions  of  the  Ellection  Law  for  the  benefit  of 
electors  in'  the  actual  military  service  of  the  state,  or  of  the  United 
States,  and  who  would  otherwise  he  deprived  of  the  right  to  vote 
at  the  November  election  by  reason  of  their  enforced  absence  from 
their  several  election  districts. 

Opinion 

The  importance  of  this  question  will  be  immediately  recog- 
nized. Thousands  of  electors  whose  patriotic  spirit  has  drawn 
them  into  the  service  of  the  State  as  members  of  our  State  militia, 
have  been  mustered  into  the  military  service  of  the  United  States 
by  order  of  the  President  and  are  now  in  active  military  service 
along  the  Mexican  frontier,  engaged  in  repelling  the  forays  of  law- 
less bandits  and  ready  to  resist,  if  necessary,  a  more  formidable 
invasion  by  troops  of  the  de  facto  government.  If  it  shall  be 
held  that  this  is  not  a  "  time  of  war,"  within  the  meaning  of  our 
State  Constitution,  these  citizen  soldiers,  if  present  conditions  con- 
tinue, will  inevitably  be  penalized  for  their  patriotism  by  being 
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deprived  of  their  votes  at  the  Xovember  election.  Saeh  s  result 
should  be  avoided  uiiless  inauficrable  legal  obstacles  stand  in  the 
way. 

Section  1  of  article  II,  of  our  State  Constitution,  so  far  as 
material  to  this  inquiry,  reads  aa  foUowa : 

"  Kvery  male  citizen  of  the  age  of  twenty-one  years  who 
shall  have  been  «  •  •  for  the  lost  thirty  days  a  resideut 
of  the  elwtion  district  in  which  he  may  offer  bis  vote,  shall 
he  entitled  to  vote  at  such  election  in  the  election  district  of 
which  he  shall  at  the  time  be  a  resident,  and  not  else- 
where, *  •  »  provided  thai  in  time  of  war  no  elector 
in  the  actual  military  service  of  the  State,  or  of  the  United 
States,  in  the  army  or  navy  thereof,  shall  he  deprived  of  his 
rote  by  reason  of  his  absence  from  such  election  district." 

The  same  section  empowers  the  Legislature  to  provide  the 
manner  in  which,  and  the  time  and  place  at  which  such  absent 
electors  may  vote,  in  time  of  war,  and  for  the  return  and  canvass 
of  their  votes  in  the  election  districts  in  whieh  they  respectively 
reaitle.  Pursuant  to  authority  vested  in  the  L^islature  by  this 
section,  statutory  provisions  have  been  enacted  providing  the  nec- 
essary machinery  for  taking  the  votes  of  electors  while  necessarily 
absent  from  their  election  districts  in  the  service  of  the  State  or 
of  the  general  government. 

The  section  of  the  Constitution  above  quoted  should  not  be  so 
construed  as  to  narrowly  limit  the  right  to  vote  conferred  by  it, 
but  rather,  in  the  broad  spirit  of  section  1  of  article  I  of  the  same 
instrument  which  provides: 

"No  member  of  this  State  shall  l>e  dis£rnnchiae<l,  or  de- 
prived of  any  of  the  rights  and  privileges  aeoured  to  any  citi- 
zen thereof,  unless  by  the  law  of  the  land,  or  the  judgment 
of  his  peers," 

it  should  be  construed  so  as  to  safeguard  and  protect  that  right. 
The  courts  in  recognition  of  this  principle  have  repeatedly  hcM 
that  the  power  of  the  Legislature  to  reflate  the  matters  of  n^is- 
tration  and  elections  does  not  extend  to  the  imposition  of  condi- 
tions which  will  destroy  or  seriously  impede  the  enjoyment  of  the 
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elective  franchise.  (Matter  of  Kupert  v.  Kees,  212  IN^.  Y.  514; 
Matter  of  Hopper  v.  Britt,  204  N.  Y.  524;  Matter  of  Callahan, 
200  N.  Y.  50;  People  ex  rel.  Deiuter  v.  Wintermute,  1»4  X.  Y. 
90-108.) 

It  is  conceded  on  all  sides  that  if  the  present  is  a  "  tiin6  of 
war,"  within  the  meaning  of  these  words  as  need  in  the  section 
first  above  quoted,  then  article  fifteen  of  the  Election  Law  be- 
comes operative,  and  it  is  the  duty  of  the  Secretary  of  State  to 
put  in  motion  the  necessary  machinery,  pursuant  to  the  statute,  for 
taking  and  counting  the  ballots  of  qualified  electors  whose  absence 
from  their  various  election  districts  is  rendered  imperative  by 
their  status  as  members  of  the  anny  or  navy  of  the  United  States. 
We  are  brought,  therefore,  to  the  consideration  of  the  vital  ques- 
tion whether  this  is  a  time  of  war  within  the  meaning  of  our 
constitutional  provision. 

At  the  outset  we  Are  met  by  the  possible  objection  that  this  is 
not  a  question  over  which,  under  our  form  of  government  the 
State,  or  any  department  thereof,  has  any  jurisdiction.  It  may 
be  said  that  Congress,  representing  the  sovereign  power  of  the 
Federal  government,  is  the  only  power  authorized  to  declare  war. 
Granted.  We  are  not  asked  to  declare  war  against  any  nation, 
nor  any  part  of  any  nation.  Not  only  so,  but,  were  the  law  de- 
partment of  a  State  government,  or  a  State  court,  or  even  the 
Legislature  of  a  State,  to  declare  that  a  state  of  solemn  war 
existed  between  the  United  States  and  Mexico,  such  a  declaration 
would  not,  in  the  slightest  degree,  change  the  status  of  the  nation 
with  respect  to  its  international  relations.  AVe  are  not  dealing 
with  any  question  of  international  law,  nor  seeking  to  place  a 
eonstruction  upon  any  provision  of  the  Federal  Constitution  or 
of  an  act  of  Congress  bearing  upon  the  question  of  the  existence 
or  non-existence  of  war,  as  that  term  is  used  and  understood  in 
the  law  of  nations.  On  the  contrary,  we  are  asked  to  interpret 
onr  State  Constitution  and  to  apply  one  if  its  provisions  to  exist- 
ing conditions,  for  the  guidance  of  the  Secretary  of  State  of  this 
State  in  the  diacbarge  of  a  most  important  duty  to  the  electorate 
of  the  State.  In  undertaking  the  discussion  of  this  question,  we 
are  confiden'  that  neither  the  President,  nor  any  of  his  advisers. 
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will  be  in  any  way  embarrassed  by  any  conclusion  reached  upon 
the  question  under  consideration. 

Speaking  generally,  it  is  a  recognized  principle  of  internatioual 
law  that  only  the  sovereign  power  of  a  nation  can  declare  war; 
and  whether,  at  any  particular  time,  the  status  of  a  nation  i^ 
that  of  war,  depends  upon  the  action  taken  by  the  l^ialatire  ur 
other  war-making  branch  of  the  government.  It  is  conceded  that 
in  the  United  States  the  power  to  declare  war  is  vested  in  Con- 
gress. 

Mr.  Justice  Nelson,  in  his  opinion  in  the  Prize  cases,  3  Black. 
635,  in  fixing  the  time  when  the  states  in  rebellion  acquired  bel- 
ligerent rights,  said: 

"  But  before  this  insurrection  against  the  established  gov- 
emment  can  be  dealt  with  on  a  footing  of  a  civil  war,  within 
the  meaning  of  the  law  of  nations  and  the  Constitution  of 
the  United  States,  which  will  draw  after  it  belligerent  ri^ts. 
it  must  be  recognized  or  declared  by  the  war-making  power 
of  the  government  No  power  short  of  this  can  change  the 
l^al  status  of  the  government  or  the  relations  of  its  citizen?, 
from  that  of  peace  to  a  state  of  war,  or  bring  into  existenre 
all  those  duties  and  obligations  of  neutral  third  parties  grow- 
ing out  of  a  state  of  war." 

Whether,  therefore,  a  nation  is  at  war  with  any  other  nation, 
at  any  particular  time,  depends  upon  what  steps  have  been  taken 
by  the  war-making  powers  of  the  respective  parties  tending  to 
create  that  statue;  but  when  the  personal  rights  of  individuals  are 
before  the  courts  for  adjudicatipn,  it  becomes  a  question  of  law. 
where  the  facts  are  undisputed,  as  to  whether  or  not  a  war  status 
exists.  While  it  is  incumbent  upon  the  President  and  Congress 
to  do  the  things  which  create  such  status,  it  is  for  the  courts  in 
enforcing  the  law  to  say  whether,  under  the  conditions  disclosed 
at  the  time,  such  a  status  exists. 

War  is  "  that  state  in  which  a  nation  prosecutes  its  right  bv 
force."  This  definition  has  been  adopted  by  eminent  jurists  and 
was  expressly  apjiroved  by  Mr.  Justice  Grier  in  his  opinion  in 
the  Prize  cases,  supra.     In  the  same  connection  he  added: 
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"  The  parties  belligerent  in  a  public  war  are  independent 
nations.  But  it  is  not  necessary  to  constitute  war  that  both 
parties  should  he  acknowledged  as  independent  nations  or 
sovereign  states.  A  war  may  exist  where  one  of  the  belliger- 
ents claims  sovereign  rights  as  against  the  other." 

Two  kinds  of  war  are  recognized  by  writers  oh  international 
law  and  by  the  courts  of  the  United  States.  Perhaps  the  best 
definition  and  description  of  both  kinds  of  war  may  be  found  in 
the  case  of  Bas  v.  Tingy,  4  of  Ball.  37,  quoted  with  approval  in 
Montoya  v.  The  United  States,  180  U.  S.  '261. 

In  the  Bas  case,  Mr.  Justice  Washington,  speaking  of  war,  said : 

"  If  it  be  declared  in  form,  it  is  called  solemn,  and  is  of 

the  perfect  kind;  because  one  whole  nation  is  at  war  with 

another  whole  nation,  and  all  the  members  of  the  nation 

declaring  war,  are  authorized  to  commit  hostilities  against 

all  the  members  of  the  other,  in  every  place  and  under  every 

circumstance.     In  such  a  war  all  the  members  act  under  the 

general  authority,   and  all  the  rights  and  consequences  of 

war  attach  to  e\'ery  condition." 

It  is  not  claimed  that  war  of  this  kind  exists  between  the 

United  States  and  any  other  country  at  the  present  time.     But 

there  is  another  kind  of  war,  called  "  imperfect  "  or  "  limited  " 

war  which,  if  it  exists,  makes  the  time  while  it  is  pending,  a 

"  time  of  war,"  within  all  the  cases.     Imperfect  war  is  described 

by  Mr.  Justice  Washington  in  the  Bas  case,  as  follows : 

"  But  hostility  may  subsist  between  two  nations,  more  eon- 
fined  in  its  nature  and  extent,  being  limited  as  to  plaws, 
persons  and  things;  and  this  is  more  properly  termed 
"  imperfect  war,  because  not  solemn,  and  because  those  who 
are  authorized  to  commit  hostilities,  act  under  special  author- 
ity, and  can  go  no  farther  than  to  the  extent  of  their  com- 
mission. Still,  however,  it  is  public  war,  because  it  is  an 
external  condition  by  force  between  some  of  the  members  of 
the  two  nations,  authorized  by  the  legitimate  powers." 

It  is  conceded  that  at  the  present  moment  amity  exists  between 
the  de  facto  government  of  Mexico  and  the  United  States  in  a 
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strict  legal  sense.  The  two  governments  are  still  negotiating 
through  regular  diplomatic  channels  for  a  friendly  settlement  of 
the  various  matters  of  difference  existing  between  the  two  govern- 
ments. The  existing  differences  have  arisen,  in  part,  out  of  the 
recent  activities  of  Villa  and  his  followers.  But  Villa,  to  say  the 
least,  is  an  insurgent  against  the  de  facto  government;  and  he  does 
not  even  pretend  to  be  acting  as  the  representative,  or  by  authori^ 
of  the  de  facto  government.  His  status  in  this  country  is  that  of 
an  independent  political  and  military'  leader  whose  methods  are 
those  of  an  outlaw  and  murderer.  His  recent  raid  across  the 
border,  and  bis  attack  upon  the  helpless  citizens  of  Columbns, 
involving  murder  and  roblvery  in  the  night  time,  were  not,  so  far 
as  known,  authorized  or  approved  by  the  responsible  government 
of  Mexico.  His  attack,  however,  was  not  aimed  against  any  par 
ticular  person  or  class  of  persona,  but  against  the  people  of  the 
United  States  in  general,  whose  bitter  enemy  he  prides  himself  in 
being.  In  his  quest  for  booty,  he  killed  or  wounded  whoever  gnt 
in  hie  way. 

The  Villa  raid,  while  the  most  formidable  and  disastrous  to  the 
citizens  of  the  United  States  was  by  no  means  the  only  one.  On 
several  other  occasions,  both  Iwfore  and  since  the  attack  upon  tlie 
village  of  Columbus,  Mexican  bandits  have  crossed  the  interna- 
tional line,  unhindered  by  the  de  facto  government,  and  liai'e 
committed  depredations  resulting  in  the  loss  of  life  and  property. 

While  it  was  and  is  the  acknowledged  duty  of  the  de  facto 
government  to  establish  and  maintain  an  effective  police  along 
the  international  border,  and  to  prevent  incursions  of  murderous 
bands  of  Mexicans  into  the  territory  of  the  United  States,  the 
de  facto  government,  through  neglect  of  its  duty  or  its  inabilitj", 
has  failed  to  afford  the  necessary  military  protection. 

Villa's  assault  ujKJn  the  village  of  Columbus  and  its  inhabitants 
was  immediately  followed  by  a  punitive  expedition  sent  into 
Mexico  by  the  government  of  the  United  States  for  the  pur]>one 
of  capturing  or  destroying  Villa  and  his  hostile  force.  This  ex- 
pedition was  inaugurated,  as  is  claimed,  without  waiting  for  tiiR 
consent  of  the  de  facto  government;  and  while  Carranza  has 
repeatedly  protested  against  the  exi>edition  and  its  continuance 
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upon  Mexican  soil,  tip  to  the  present  moment,  it  has  not  been 
treated  by  the  de  facto  government  as  a  casus  belli. 

The  presence  of  United  States  troops,  however,  beyond  the 
Hexican  border  has  naturaily  produced  strained  international  re- 
lations; and  the  movement  of  Mexican  troops,  in  considerable 
numbers,  under  orders  of  the  de  facto  government,  toward  the 
international  border,  and  the  threatening  attitude  of  Carranza 
and  his  advisers,  have  been  regarded  as  ominous  of  actual  hos- 
tilities. Not  only  so,  but  after  the  Pershing  expedition  had  pene- 
trated far  into  Mexican  territory  in  the  vain  pursuit  of  Villa  and 
his  bandit  soldiers,  one  of  the  ofiicers  in  command  of  Mexican 
troops,  claiming  to  act  under  authority  of  the  Carranza  govern- 
ment, notified  General  Pershing,  commander  of  the  United  States 
forces  in  Mexico,  that  if  the  expedition  moved  from  its  then 
present  position,  in  any  direction  except  due  north,  and  toward 
the  international  border,  Mexican  troops  under  command  of  the 
de  facto  government  would  attack  the  United  States  troops  moving 
as  aforesaid,  without  further  notice. 

Shortly  thereafter  the  conditions  arose  which  tested  the  sincerity 
and  authority  of  this  notice,  and  Mexican  troops  under  the  com- 
mand of  General  Treviuo  attacked  and  killed  a  considerable  num- 
ber of  United  States  soldiers  and  took  several  of  the  survivors  as 
prisoners.  Later  these  prisoners  were  returned  to  the  jurisdiction 
of  the  United  Stiites,  pursuant  to  a  peremptory  demand  by  the 
President, 

It  is  impossible  as  well  as  unnecessary',  to  recount  in  this  con- 
nection all  of  the  facts  and  circumstances  which  have  combined 
to  create  the  present  unfortunate  status  between  the  two  govern- 
ments. Enough  has  been  stated,  however,  to  show  that  a  condition 
of  imperfect  war  exists  heiwcen  the  United  States  a^id  that  part  of 
the  Mexican  nation  represented  by  Villa  and  his  adherents  operat- 
ing at  present  on  Mexican  soil.  To  say  that  the  goverumeiit  of 
the  United  States  is  not  prosecuting  its  rights  in  Mexico  and  along 
the  international  boundary  by  force  of  arms,  is  to  ignore  nil  the 
facts  above  stated.  But  these  hostilities,  as  carried  on  hy  the 
I'nited  States,  are  and  have  been  confined  in  their  nature  and 
extent,  being  limited  ns  to  places,  i>eraons  and  things.  The  Per- 
shing ex[>edition  was  directed,  not  against  Mexico  as  an  entirety, 
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but  against  that  portion  of  the  Mexican  people  who  were  armed 
fdilowera  of  Villa,  A  war  of  punishment  and  reprisal  was  di- 
rected against  him  and  all  those  under  him  -who  took  part  in  his 
wanton  attack.  No  acts  of  war  were  authorized  againat  anybody 
else  or  at  nuy  other  place,  except  where  he  Und  his  soldiera  might 
be  found.  While  Villa's  attack  was  aimed  against  the  nation  as 
a  whole,  the  Pershing  expedition  waa  special,  and  the  acts  of  war 
which  could  be  lawfully  committed  under  the  orders  governing  the 
expedition  were  strictly  limited  thereby. 

In  like  manner  the  attack  by  the  troops  under  command  of 
General  Trevino  claiming  to  act  under  direction  of  Carranza, 
upon  the  Pershing  expedition,  was  imperfect  war.  It  was  not 
directed  generally  against  the  government  of  the  United  States; 
but  against  the'force  under  General  Pershing,  or  that  part  of 
it  acting  contrary  to  the  will  of  Carranza.  While  negotiations  are 
now  pending  looking  to  the  withdrawal  of  the  Pershing  expedi- 
tion, a  state  of  imperfect  war  still  exists  between  the  government 
of  the  United  States  and  that  part  of  the  Mexican  people  domi- 
nated by  Villa.  The  present  is  therefore,  in  fact,  a  time  of  war 
within  the  meaning  and  spirit  of  the  constitutional  provisioD 
which  we  are  considering. 

An  examination  of  adjudged  cases  bearing  on  this  question  has 
disclosed  nothing  in  opposition  to  the  views  above  expressed. 
Montoya  v.  The  United  States,  180  U.  S.  261,  arose  in  the  Court 
of  Claims  of  the  United  States  to  recover  damages  sustained  by 
claimant  in  a  raid  upon  his  property  by  an  a^rcgation  of  hostile 
Indians  known  as  Victoria's  band. 

By  section  1  of  the  Act  of  Congress  of  March  3,  1891,  it  was 
provided  that: 

"Ail  claims  for  property  of  citizens  of  the  United  States 
taken  or  destroyed  by  Indians  belonging  to  any  band,  tribe 
or  nation  in  amity  with  the  United  States,  without  just  cause 
or  provociition  on  the  part  of  the  owner  or  ngent  in  charpe 
and  not  returned  or  paid  for," 

might  be  presented  to  the  Court  of  Claims. 

In  explanation  of  the  pur]>ose  of  this  act,  the  headnote  to  the 
above  entitled  case  (which  correctly  summarizes  the  decision)  uses 
this  language: 
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"  The  object  of  the  Indian  depredation  act  is  to  enable 
citizens  whose  property  has  been  taken  or  destroyed  by  In- 
dians belonging  to  any  band,  tribe  or  nation  in  amity  with 
the  United  States,  to  recover  a  judgment  for  their  value, 
both  against  the  United  States  and  the  tribe  to  which  the 
Indians  belong  and  which  by  the  act  is  made  responsible  for 
the  acts  of  marauders  whom  it  has  failed  to  bold  in  check. 
If  the  depredations  have  been  committed  by  the  tribe  or  batui 
itself  acting  in  hostility  to  the  United  States,  it  is  an  act  of 
war  for  which  there  can  be  no  recovery  under  the  act." 

The  claimant's  property  was  taken  under  circumstances  de- 
scribed in  the  headnote  as  follows: 

"  Where  a  company  of  Apache  Indians,  who  were  dissatis- 
fied with  their  surroundings,  left  the  reservation  under  the 
leadership  of  Victoria,  to  the  number  of  two  or  three  hun- 
dred, became  hostile,  and  roamed  about  in  Old  and  New 
Mexico  for  about  two  years,  committing  depredations  and 
killing  citizens,  it  was  held  that  they  constituted  a  '  band ' 
within  the  meaning  of  the  act;  that  they  were  not  in  amity 
with  the  United  States  and  that  neither  the  government  nor 
the  tribe  to  which  they  originally  belonged,  were  responsible 
for  their  depredations," 

In  the  course  of  the  opinion,  Mr.  Justice  Brown,  writing  for  the 
court,  said  (page  265)  : 

"  If  the  depredation  be  committed  by  an  organized  com- 
pany of  men  constituting  a  band  in  itself,  acting  independ- 
ently of  any  other  band  or  tribe  and  carrying  on  hostilities 
against  the  United  States,  such  acts  may  amount  to  a  war." 
The  same  opinion  contains  the  following  (page  267) : 

"  We  recall  no  instance  where  Congress  has  made  a  formal 
declaration  of  war  against  an  Indian  nation  or  tril)e ;  but  the 
fact  that  Inilians  are  engaged  in  acts  of  general  hostility  to 
settlers,  especially  if  the  government  has  deemed  it  necessary 
to  dispat<'h  a  military  force  for  their  subjugation,  is  sufficient 
to  constitute  a  state  of  war," 
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To  the  same  effect  Ja  the  case  of  Marka  v.  United  States,  l<il 
IT.  S.  297.  This  case  involved  a  similar  claim,  aud  was  predicate:! 
on  the  same  Etatute. 

The  claim  was,  in  Bubstanee,  that  the  Baunock  Indians,  as  '^ 
tribe,  were  in  amity  with  the  United  States ;  and  that  individual^ 
of  the  tribe  bad  committed  the  ontragee  which  resulted  in  tbf 
damages  sought  to  be  recovered.  The  court,  however,  found  as  o 
fact  that  the  tribe  was  at  war  with  the  United  States  and  that  the 
case  did  not  come  within  the  beneficial  provisions  of  the  Btatnte. 
The  claim  was,  therefore,  dismissed. 

The  claimant,  among  other  things,  insisted  that,  because  iw 
declaration  of  war  hud  been  made  either  by  the  United  States 
or  by  the  Bannock  tribc;«ind  because  the  Treaty  of  1868  had  nut 
been  expressly  abrogated,  the  status  of  the  tribe  was,  as  matter  nS 
law,  that  of  amity  and  peace,  instead  of  war.  In  discussing  ihif 
phase  of  the  subject,  Mr.  Justice  Brewer,  writing  for  the  court, 
said: 

"  When  the  petition  filed  in  the  Court  of  Claims  allepr^ 
that  a  depredation  was  committed  by  an  Indian  or  Indiau^i 
belonging  to  a  tribe  in  amity  with  the  United  States,  it  be 
comes  the  duty  of  that  court  to  inquire  as  to  the  truth  of 
that  allegation,  and  its  truth  is  not  determined  by  the  mere 
existence  of  a  treaty  between  the  United  States  and  the  tribe, 
or  the  fact  that  such  treaty  has  never  been  formally  abrogated 
by  a  declaration  of  war  on  the  part  of  either,  but  that  the 
inquiry  is,  whether  as  a  matter  of  fact,  the  tribe  was  at  the 
time,  as  a  tribe,  in  a  state  of  actual  peace  with  the  Uiiitwl 
States.  If  BO,  and  the  de])redation  was  committed  by  a  single 
individual,  or  a  few  individuals  without  the  consent  ami 
against  the  knowledge  of  the  tribe,  the  court  may  proceed  Id 
investigate  the  amount  of  the  loss,  and  render  judgment 
therefor.  If,  on  the  other  hand,  the  trilic,  as  a  tril)e,  was 
engaged  in  actual  hostilities  with  the  United  States,  the  judg- 
ment of  the  Court  of  Claims  mnst  be  that  the  allegation  (if 
the  petition  is  not  sustnined,  and  that  the  claim  is  not  one 
within  its  province  to  adjudicate.  It  is  doubtless  tnie  that 
the  existence  of  a  treaty  implies  a  state  of  peace,  and,  if  no 
other  evidence  were  pro<hiced,  the  court  might  properly  infer 
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therefrom  that  the  tribe  was  in  amity  witli  the  Uuited  States; 

but,  after  all,  it  is  a  question  of  fact,  to  be  deteiinined  by 

tlie  testimony  which  may  be  introduced." 
Thifl  statement  is  in  harmony  with  the  views  hereiiii3efore  ex- 
pressed to  the  effect  that  while  solemn  war  is  a  political  status 
which  onn  he  created  and  established  only  by  the  wai^making 
powers,  yet,  whenever  personal  rights  are  involved,  in  an  action 
or  proceeding  before  the  courts,  it  is  for  the  courts  to  determine 
whether  war  has  actually  been  declared,  and,  if  not,  then  whether 
a  state  of  war  of  any  kind  in  fact  exists.  > 

The  case  of  Thomas  v.  United  States,  39  Court  of  Claims, 
Rep.  1,  illustrntes  the  same  principle.  Claimant  was  a  lieutenant- 
commander  in  the  nn\y  of  the  Urtited  States.  Between  the  11th 
day  of  July  and  the  15th  day  of  August,  1899,  he  commanded  a 
ship  of  the  second  rate,  and  thereby  performed  the  duties  of  cap- 
tain during  the  period.  The  salary  attaching  to  the  office  of 
captain  was  $4,500  per  annum,  while  that  of  lieutenant-com- 
mander was  $3,500.  Claimant  insisted  that  he  was  entitled  to 
the  higher  salary'  for  the  period  of  the  higher  service,  basing  his 
claim  on  section  7  of  the  Act  of  Congress  of  April  26,  1898,  which 
reads  as  follows: 

*'  Section  7.  That  in  time  of  war  every  officer  serving 
with  troops  operating  against  an  enemy  who  shall  exercise, 
under  assignment  in  orders  issued  by  competent  authority, 
a  command  above  that  pertaining  to  his  grade,  shall  be  enti- 
tled to  receive  the  pay  and  allowances  of  the  grade  appro- 
priate to  the  command  so  exercised."     *     *    • 

One  of  the  questions  litigated  in  the  Court  of  Claims  was 
whether  the  services  were  rendered  in  "  time  of  war  "  within  the 
meaning  of  the  section  above  quoted. 

The  services  were  rendered  in  Philippine  waters  after  the  con- 
clusion of  peace  with  Spain,  and  during  the  Agulnaldo  insurrec- 
tion. The  Philippine  Islands  had  been  ceded  to  the  United 
States  as  part  of  the  terms  of  peace.  Aguinaldo  had  rebelled 
against  the  authority  of  the  United  States,  and  portions  of  the 
army  and  navj-  were  engaged  in  suppressing  this  rebellion.  No 
war  had  I>een  declared,  and  the  United  States  was  not  making 
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war  upon  the  people  of  the  islands  generally.  The  hostilities  were 
limited  to  suppressing  the  Aguiualdo  uprising.  This  situation 
answers  the  description  of  imperfect  war.  The  government  of 
the  United  States  was  prosecuting  its  rights  by  force  of  arms  and 
it  was  held  to  be  a  "  time  of  war"  within  the  meaning  of  the 
statute,  and  claimant  was  allowed  to  recover. 

Hamilton  v.  M'Olaughrj',  136  Fed.  445,  is  another  case  in 
point.  The  proceeding  was  habeas  corpus  to  review  the  action 
of  a  court-martial  which  convicted  petitioner  of  murder  and  sen- 
tenced him  to  imprisonment  for  life  at  hard  labor  in  the  United 
States  penitentiary  at  Fort  Leavenworth.  Kansas.  The  allt^ 
murder  was  committed  by  petitioner  while  his  regiment  was  sta- 
tioned at  Pekin,  China,  as  part  of  the  military  force  sent  there 
by  the  United  States  to  aid  in  suppressing  the  Boxer  uprisiiig. 
The  court-martial  was  organized  and  petitioner  tried  and  con- 
victed, pursuant  to  the  fifty-eighth  Article  of  War,  which  reads  as 
follows : 

"  In  time  of  war,  insurrection  or  rebellion,  larceny,  rob- 
bery, *  *  *  murder,  *  *  *  shall  be  punishable  by 
the  sentence  of  a  general  court  martial,  when  committed  by 
persons  in  the  military  service  of  the  United  States,  and  ihe 
punishment  in  any  such  case  shall  not  be  less  than  the  pun- 
ishment provided  for  the  like  offense  by  the  laws  of  the  stBte, 
territory,  or  district  in  which  such  offense  may  have  been 
committed." 

Petitioner  claimed  that  the  homicide  was  not  committed  "  m 
time  of  war,  insurrection  or  rebellion,"  and  that,  for  that  reason, 
the  court-martial  was  without  jurisdiction. 

The  Boxer  movement  was  not  aimed  against  the  government 
of  China,  nor  against  any  foreign  government  in  particular,  but 
against  all  foreigners,  of  whatever  nation,  residing  or  temporarily 
located  in  Cliina.  The  purpose  of  sending  United  States  troops 
to  China  was  to  aid  in  protecting  the  lives  and  property  of  citi- 
zens of  the  United  States  lawfully  sojourning  in  that  country. 
Jfo  declaration  of  war  had  been  promulgated  either  against  China 
or  the  Boxer  insurrectionists ;  but  it  was  held  to  be  a  time  of  war 
because  the  United  States  was  in  China  "  prosecuting  its  right 
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by  force  of  arma."     (p.  450,  supra.)    The  conviction  was  affirmed, 
and  the  petition  dimnisHcd. 

The  casea  thus  briefly  reviewed  are  authority  for  the  proiwsi- 
tion  that  the  present  is  a  "lime  of  war,"  within  tlie  meaning  of 
our  constitutional  provision,  beea\ise,  among  other  things,  the 
United  States  is  in  Mexico  and  upon  the  border  with  its  militia 
mobilized  and  mustered  into  the  United  States  service  "  prosecut- 
ing its  rifitht  by  force  of  arms."  It  is  there,  not  as  the  enemy  of 
iroxico,  but  to  protect  the  lives  nnd  property  of  its  own  citizens 
located  in  that  and  our  own  country,  and  to  punish  those  who 
have  wantonly  invaded  our  borders  and  made  war  upon  our  people. 
But  there  is  another  view  of  this  subject  which  leads  to  the 
same  result. 

By  Act  of  Congress  of  Mgy  27,  1908  (35  Stat.,  400)  it  is  pro- 
vided : 

"  AVhenever  the  United  States  is  invaded,  or  in  danger  of 
invasion  from  any  foreign  nation,  or  o£  rebellion  against  the 
authority  of  the  government  of  the  United  States,  or  the 
President  h  unable  with  the  regular  forces  at  bis  command 
to  execute  the  laws  of  the  Union,  it  shall  be  la^vful  for  the 
President  to  call  forth  such  number  of  the  militia  of  the 
State  or  of  the  States  or  Territories  or  of  the  District  of 
Columbia  as  he  may  deem  necessary  to  repel  such  invasion, 
suppress  such  rebellion  or  to  enable  him  to  execute  such  laws, 
and  to  issue  his  orders  for  that  purpose,"  etc. 

Acting  under  the  authority  of  this  statute,  the  President  of  the 
United  States,  on  the  18th  day  of  June,  1016,  called  upon  the 
governors  of  various  states  for  units  of  the  State  militia  and  of 
the  national  guard,  ajg;regating  over  one  hundre<l  thousand  men. 
These  forces  have  been  mobilized  and  mustered  into  the  military 
service  of  the  United  States,  and  many  of  said  units  and  organi- 
zations have  been  transferred  to  the  Mexican  border. 

The  material  part  of  the  President's  commnnication  directed  to 
fiovemor  Charles  S.  Whitman,  is  as  follows: 

"  Having  in  view  the  possibility  of  further  agjjression 
upon  the  territory  of  the  United  States  from  Itexico,  and 
the  necessity  for  projwr  protection  of  that  frontier,  the  Presi- 
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dent  haa  thought  i>ro])er  to  exercise  the  authority  vested  in 
hiin  by  the  (."onstitiition  and  laws,  and  call  out  the  organized 
militia  aud  the  natioual  guard  ne(-e»sary  for  that  purpose." 

We  must  assume  that  the  President  of  the  United  States  has 
acted  advisedly  nnd  that  the  conditions  exist  which  make  it  lawful 
for  him  to  call  out  the  militia  of  the  various  states. 

It  is  manifest  that,  at  the  present  moment,  there  is  neither 
actual  nor  threatened  reliellion  against  the  authority  of  the  gov- 
ernment of  the  United  States,  nor  has  the  President  found  him- 
self unable,  with  the  regular  forces  at  hia  command,  to  pxe<-ute 
the  laws  of  the  union.  Moreover,  the  President  does  not  predicate 
his  right  to  summon  the  militia  of  the  states  into  the  service  of 
the  general  government  upon  any  of  these  grounds.  It  is  the 
"p08sil>i]ity  of  further  aggression  upon  the  territory  of  the  United 
States  from  Mexico,  and  the  necessity  of  proper  protection  of  that 
frontier,"  that  set  the  executive  power  in  motion.  Whether  inva- 
sion l>e  actual  or  threatened  can  make  no  difference.  If  the  inva- 
sion is  80  imminent,  and  the  danger  so  ^eat  that  the  President 
feels  it  his  duty  to  call  out  the  militia,  and  does  so,  our  citizen 
soldiers,  so  called  into  the  service  of  the  United  States,  are  at  once 
deprived  of  that  liherty  of  action  which  would  permit  them  to 
register  and  vote  in  the  regular  way;  unless  the  emergency  and 
conditions  which  now  exist  and  which  justified  the  President  in 
calling  out  the  militia  would  constitute  a  "  time  of  war,"  the  con- 
stitutional provision  intended  to  protect  the  vote  of  the  militia  of 
the  State  when  serving  in  the  army  of  the  United  States  is  de- 
prived of  most  of  its  value. 

It  should  be  noted  that  the  amendment  to  our  State  Constitu- 
tion, now  under  consideration,  was  drafted  in  1803,  while  about 
400,000  citizens  of  the  State,  most  of  whom  were  delators,  were 
absent  from  the  State,  in  the  service  of  the  United  States  engaged 
in  suppressing  the  great  rebellion  of  1860.  The  injustice  of 
depriving  these  electors  of  their  right  to  vote  by  reason  of  this 
enforced  absence  from  the  State  in  the  service  of  the  general  gov- 
ernment, appealed  strongly  to  the  Legislature;  and  on  the  2'2<i 
day  of  July,  ISCiif,  a  bill  was  passed  l)y  tlie  Legislature  providini; 
for  the  taking  of  the  soldier  vote  at  the  front,  "  in  time  of  war. 
insurrection  or  invasion,"  At  the  same  time  a  Federal  statute 
existed  (§  1042  of  R.  S.)  providing  that  GoO^lc 
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"  Whenever  tlie  United  Stittes  are  invaded,  or  are  in  immi- 
Dent  danger  of  invasion  from  any  foreign  nation  or  Indian 
'tribe,  or  rebellion  againat  the  authority  of  the  government 
of  the  United  States,  it  shall  be  lawful  for  the  President  to 
call  forth  such  number  of  the  militia  of  the  state  or  states, 
most  convenient  to  the  place  of  danger,  or  scene  of  action, 
as  he  may  deem  necessary  to  repel  such  invasion,  or  to  sup- 
press such  rebellion,  and  to  issue  his  orders  for  that  purpose 
to  such  officers  of  the  militia  as  he  may  think  proper." 

This  section  had  long  been  in  the  statute  books  (1792)  and  was 
the  express  authority  under  which  President  Lincoln  acted,  in 
culling  out  the  militia  during  the  early  stages  of  the  war.  That 
the  Legislature  had  this  statute  in  miud  in  framing  the  bill  passed 
on  July  22,  18G3,  is  manifest  from  the  marked  similarity  of  the 
language  used.  The  Federal  Statute  authorized  the  calling  out 
of  the  militia  in  time  of  invasion,  actual  or  threatened,  or  of  rebel- 
lion. The  bill  which  passed  the  I-egislature,  authorized  the  taking 
of  the  soldier  vote  in  the  field  "  in  time  of  war,  insurrection  or 
invasion."  "  Insurrection  "  is  defined  by  the  Supreme  Court  of 
Pennsylvania,  in  County  of  Alleghany  v.  Gil)8on  (90  Pa,  St,  397, 
at  p.  417),  as  being  "  a  rising  against  civil  or  political  authority; 
the  open  and  active  ojipoaition  of  a  number  of  jwrsona  to  the  exe- 
cution of  law  in  a  city  or  state;  a  rebellion,  a  revolt."  Thus, 
"  insurrection  "  used  in  the  legislative  bill  above  referred  to  is 
the  legal  equivalent  of  "  rebellion  "  used  in  the  Federal  statute. 
The  provisions  are,  therefore,  identical  except  that,  in  the  legisla- 
tive bill  the  word  "  war  "  was  used  in  additiou  to  the  terms  used 
in  the  Federal  statute,  namely,  "  insurrection  "  or  "  reI)ellion  " 
from  within  and  "  invasion,"  actual  or  threatened,  from  without. 

The  hill  of  July  22,  180^,  was  vetoed  by  the  Governor  July 
24th  as  being  in  contravention  of  the  State  Constitution,  and  on 
the  same  day  the  constitutional  amendment  which  we  are  now 
considering,  was  passed  by  the  Legislature  and,  after  approval  of 
the  Legislature  of  1864,  was  adopted  by  the  people  at  a  special 
election.  In  the  amendment,  as  adopted,  the  words  "  in  time  of 
war  "  were  retained  and  the  words  "  insurrection  or  invasion  " 
were  omitted,  evidently  u[)on  the  principle  that  the  word  "  war  " 
was  the  more  comprehensive  term  and  included  the  omitted  words. 
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In  the  Federal  statute,  the  word  "  war  "  is  not  used  at  all,  but 
instead  one  more  specific,  words  "  invasion  "  and  "  rebellion," 
either  of  which  would  create  a  "  time  of  war,"  if  armed  fort-es 
were  called  into  activity  to  repel  the  one  or  repress  the  other. 

The  inference  to  be  drawn  from  the  l^islative  action  abo\'e 
referred  to,  is,  therefore,  very  strong,  although  perhaps  not  con- 
clusive, that,  in  using  the  words  "  in  time  of  war,"  in  drafting 
the  constitutional  amendment,  the  Legislature  had  in  mind  any 
emergency,  either  of  invasion,  actual  or  threatened,  or  of  rebellion 
or  insuriwiion  of  such  nature  and  proportions  as  to  justify  tlie 
calling  of  the  military  forces  into  active  service. 

It  would  be  illogical  in  the  extreme  to  say  that  the  Lt^lslnture, 
in  drafting  the  constitutional  amendment,  intended  to  use  the 
words  "  in  time  of  war,"  in  any  narrower  or  more  restricted  sense 
than  would  naturally  he  conveyed  by  the  words  "  in  time  of  war, 
insurrection  or  invasion,"  as  used  in  the  act  of  the  Legislature 
passed  at  practically  the  same  time  and  by  the  same  legislatire 
hody. 

The  commission  of  1872,  created  for  the  purpose  of  proposing 
amendments  to  the  State  Constitution,  discovered  an  infirmity  in 
the  proviso  added  to  section  1  of  article  II,  by  the  amendment  of 
1803.  Under  the  amendment,  as  originally  adopted,  the  benefits 
of  the  amendment  were  limitetl  to  electors  who  were  alwent  from 
the  State  in  the  actual  military  service  of  the  United  States.  It 
was  apparent  that  territory  within  the  State  of  New  York  might 
he  seized  by  foreign  invaders  or  that  insurrection  might  spring 
up  within  our  own  borderri  and  that  the  militia  might  I)e  required 
to  repel  such  invasion  or  to  suppress  such  insurrection  either  nl 
the  call  of  the  President  or,  in  the  first  instance,  of  the  governor 
of  the  State.  In  either  of  such  emergencies,  the  militia,  althongli 
engaged  in  rei)clling  invasion  or  suppressing  rebellion  within  the 
boundaries  of  the  State,  could  not  vote  under  the  proviso  of  18(13. 
if  absent  from  their  election  districts.  This  defect  was  cured  hy 
providing  "  that  in  time  of  war  no  elector  in  the  actual  militar>- 
service  of  the  State,  or  of  the  I'^nited  States,  in  the  army  or  navy 
thereof,  shall  be  deprived  of  his  vote  by  reason  of  his  al)scnce  from 
such  election  district."  The  amendment  was  adopted  by  the 
people  in  187-t. 
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By  ameadiDg  the  section  bo  as  to  provide  for  taking  the  boI- 
dier'a  vote,  when  absent  from  hia  election  district  in  the  military 
service  of  the  State,  the  constitutional  commiasion  of  1872  ex- 
pressly recognized  the  fact  that  actual  military  operations  con- 
ducted within  the  State  in  repelling  invasion  or  suppresaing 
insurrection  would  constitute  a  "time  of  war  "  within  the  mean- 
ing of  thoae  words  as  used  in  the  State  Constitution.  This  nraend- 
ment  therefore  strengthens  and,  if  needs  he,  conhrms  the  conten- 
tion that  the  words  "  in  time  of  war  "  were  used  in  a  hroad,  popu- 
lar sense  and  were  intended  to  cover  active  military  operations 
with  the  State  as  well  as  without. 

The  Committee  on  Suffrage  of  1872  reported  to  the  Commia- 
sion as  follows  on  January  27,  1873 : 

"  The  committee  have  also  varied  the  language  of  the  see- 
tion  so  as  to  secure  the  right  of  suffrage  to  electors  when 
ahsent  from  their  homes  in  the  military  service,  not  only  of 
the  United  States  hut  of  the  State,  and  during  such  absence, 
not  only  from  the  State  but  from  their  respective  election 
districts.  It  may  well  be  that  while  absent  on  such  service 
they  may  be  stationed  for  longer  or  shorter  periods  within 
the  limits  of  the  State  and  yet  at  remote  distances  from  those 
districts." 
The  same  committee  again  reported  to  the  Commission  on 
March  10,  1873 : 

"  The  original  section  pi'eserves  to  the  elector  his  right,  in 
time  of  war,  to  vote  when  absent  frovi  the  State  in  the  mili- 
tary or  naval  service  of  the  United  States. 

"  The  proposed  amendment  further  protects  the  right  of 
suffrage  when  the  elector  may  be  so  engaged  in  the  military 
service  of  the  State,  and  when  absent,  on  either  service,  not 
merely  from  the  State  but  from  his  own  election  district. 

"  The  case  may  arise  of  State  troops  being  called  to  the 
frontier  in  the  immediate  service  of  the  State,  and,  whether 
in  the  service  of  the  State  or  of  the  United  States,  thej'  may, 
of  net'essity,  be  stationed  and  detained  at  points  within  the 
limits  of  the  State,  remote  from  their  own  election  districts. 
Their  inability  to  cast  their  votes  at  the  polls  would  be  aa 
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absolute,  if  they  were  thus  Bcrviog  within  the  State  as  if  thev 
were  beyond  its  bounds.  The  amendment,  securing  their 
right  of  suffrage,  if  in  such  military  service,  beyond  their 
.election  districts,  effectually  protects  it  in  either  case." 

Observe  that  the  rejwrt  refers  to  a  case  where  State  troojw  are 
called  to  the  frontier  in  the  immediate  service  of  the  State.  This 
State  service,  however,  is  still  to  be  "  in  time  of  war."  Xow  as 
the  State  is  without  power  to  <!eclare  solemn  war,  the  ameudiucut 
of  1874  must  have  contemplated  that  the  phrase  "  in  time  of  war  " 
as  applied  to  State  military  service,  covered  instances  of  inii>cr- 
fcct  war  or  actual  hostilities  arising  uix>n  an  attempt  to  invade 
our  State  prior  to  tlie  time  when  the  Federal  government  migli) 
take  up  the  defense  and  muster  the  troojjs  into  the  Federal  ser- 
vice. This  interpretation  is  in  accord  with  article  I,  spitiun  10- 
paragraph  2  of  the  Federal  Constitution,  which  confers  upon  a 
State  power  to  "  engage  in  war,"  i.  e.,  in  actual  hostilities,  imjier- 
fect  war,  or  whatever  we  may  choitse  to  call  it,  when  "  actually 
invaded  or  in  such  imminent  danger  as  will  not  admit  of  delay." 

Article  I,  section  10,  paragraph  2  of  the  Federal  ConstitutiDU 
referred  to,  provides: 

"  *  *  *  Xo  State  shall,  without  the  cousent  of  Con- 
gress, lay  any  duty  of  tonnage,  keep  troojw,  or  shiiM  of  war. 
in  time  of  peace,  enter  into  any  agreement  or  eonipHct  willi 
another  State  or  with  a  foreign  power,  or  engage  in  war, 
unless  actually  invaded  or  in  such  imminent  duugcr  as  will 
not  admit  of  delay," 

It  follows  that  military  service  in  repelling  invasion  (with  or 
without  a  formal  declaration  of  war)  falls  within  the  intent  of 
the  soldiers  voting  clause  of  our  Constitution,  and  that  sort  of 
service  ia  precisely  what  our  troops  are  now  performing  in  Mcsiw 
and  upon  the  Mexican  border. 

As  the  (,'onstitutiou  now  stands,  the  elector  may,  in  time  of 
war,  vote  in  the  field  provided  he  be  outside  of  his  election  iv- 
trict  in  the  actual  military  service  either  of  the  State  or  of  thf 
United  States.  The  force  and  effect  of  the  words  "  in  time  iii 
war  "  must  l>c  detci-mincd  not  only  by  the  natural  imjiort  of  the 
words  themselves,  but  by  the  construction  placed  upon  similar 
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words  by  the  courts,  in  dealing  with  private  rights,  and  by  such 
aids  ae  the  history  of  the  amendment,  contemporaneous  Federal 
and  State  legislation  and  the  facts  and  circumstances  which  gave 
rise  to  the  amendment,  provide.  If  doubt  remains,  we  may  call 
to  our  aid  those  canons  of  construction  which  the  courts  have 
found  to  be  of  use  in  determining  the  meaning  of  doubtful  or 
obscure  language  used  in  constitutional  or  statutory  provisions. 
One  of  these  canons  has  been  stated  as  follows: 

"  The  intention  of  the  law-maker  is  sometimes  to  be  col- 
lected from  the  cause  or  necessity  for  making  the  statute;  and 
however  the  intent  may  be  ascertained,  it  should  be  followed 
with  reason  and  discretion,  though  such  construction  may 
seem  contrary  to  the  letter  of  the  statute,  for  it  is  the  intent 
which  often  gives  meaning  to  words  otherwise  obscure  and 
doubtful."     (Holmes  v.  Carley,  31  N.  Y.  289,  290.) 

If  this  principle  of  construction  be  applied  to  the  constitutional 
provision  now  under  consideration,  the  conclusion  already  reached 
is  greatly  strengthened.  The  plain  purpose  of  the  amendment  is 
to  provide  for  the  taking  of  the  soldier  vote  in  the  field  whenever 
the  elector's  absence  from  his  election  district  is  compulsory  by 
reason  of  his  being  in  the  actual  military  service  of  the  Htate  or  of 
the  United  States ;  but  the  amendment  can  operate  only  in  a  "  time 
of  war."  Any  emergency,  therefore,  whether  it  be  solemn  war  or 
imperfect  war ;  whether  it  be  invasion  from  without  either  actual 
or  threatened;  or  insurrection  or  rebellion  within  our  own  bot- 
ders;  if  the  emergency  is  such  that  the  State  or  nation  finds  it 
necessary  to  prosecute  its  right  by  force  of  arms,  and  to  that  end 
to  mobilize  the  military  forces  of  the  State  and  call  them  into 
active  military  service,  it  is  a  "  time  of  war  "  within  the  meaning 
of  the  Constitution,  and  article  15  of  the  Election  Law  imme- 
diately becomes  operativa 

The  cases  to  which  we  have  called  attention  clearly  recognize 
that  a  status  of  imperfect  war  is  a  "  time  of  war,"  within  the 
meaning  of  the  statutes  in  which  that  phrase  is  used,  so  far,  at 
least,  as  private  rights  may  1)6  involved.  This  status  is  to  be 
sharply  distinguished  from  solemn  or  technical  war,  which  in  this 
country  can  only  be  declared  by  act  of  Congress,  and  carries  with 
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it  far  reaching  effect*  upon  the  rights  of  the  belligerent  nations 
themselves,  and  upon  the  rights  of  neutral  nations  as  well  as  upon 
the  personal  right  of  citizens. 

That  "  imperfect  war  "  exists,  within  the  authority  of  these 
cases,  is  quite  obvious.  The  territory  of  our  country  has  been 
invaded  by  armed  forces  from  Mexico  who  are  in  a  state  of  iaear- 
rection  against  the  Mexican  government.  These  armed  forces 
have  committed  murder  upon  our  citizens  and  destroyed  their 
property.  There  is  a  constant  menace  and  threat  of  similar 
invasion.  Armed  forces  of  the  United  States  have  been  sent  into 
Mexico  on  a  punitive  expedition  to  capture  or  destroy  these  Liw- 
less  invaders  of  our  country.  General  Trevino,  claiming  to  act 
by  authority  of  the  de  facto  government,  has  assumed  to  opjKfse 
the  movement  of  the  United  States  troops  now  on  Me.xlcan  terri- 
tory in  any  direction,  save  towards  the  border  of  their  own  countrj'. 

A  battle  has  actually  been  fought  bet\veen  soldiers  of  the  United 
States  and  an  armed  military  force  of  the  de  facto  government 
of  Mexico,  I>ecau8e,  as  it  is  claimed,  the  soldiers  of  this  country 
attempted  to  move  in  a  direction  other  than  towards  the  border 
line. 

A  considerable  number  of  United  States  soldiers  were  taken 
prisoners  in  this  battle  and  were  only  surrendered  upon  the  per- 
emptory demand  of  the  President  of  the  United  States. 

Military  forces  of  the  United  States  are  still  in  Mexican  terri- 
tory, notwithstanding  the  demand  made  by  the  de  facto  govern- 
ment upon  the  President  that  these  forces  be  immediately  with- 
drawn. 

Under  pressure  of  these  conditions,  the  militia  of  the  several 
states  have,  pursuant  to  an  order  of  the  President,  been  mobilized 
upon  the  Mexican  border  for  the  purpose  of  protecting  our  citizens 
and  preventing  the  invasion  of  our  territory.  Or,  to  use  the  lan- 
guage of  the  President,  "  Having  in  view  the  possibility  of  further 
aggression  upon  the  territory  of  the  United  States  from  Mexin) 
and  the  necessity  for  proi>er  protection  of  that  frontier,"  the 
niilitin  of  the  several  states  have  lieen  mustered  into  the  militar.- 
service  of  the  United  States,  subject  to  the  command  of  Federal 
authority  and  under  the  discipline  of  war. 

Every  condition  exists,  re8i)ecting  the  status  of  the  militia  of 
the  several  states  mobilized  and  mustered  into  the  service  of  the 
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Uuited  States,  which  would  or  could  exist  "  in  time  of  Bolemn 
war  "  as  reapects  their  enforced  absence  from  their  election  dis- 
tricts. 

In  view  of  all  these  facts  and  conditions,  a  status  of  "  imperfect 
war  "  exists  within  the  authority  of  the  cases  cited,  and  this  con- 
dition is  equivalent  to  a  "  time  of  war  "  for  the  purpose  of  hring- 
ing  into  operation  the  provision  of  our  Constitution  and  tlic  statute 
enacted  to  carry  its  provisions  into  effect  for  the  taking  of  the 
soldier  vote  in  the  field. 

In  reaching  this  conclusion  we  are  giving  expression  to  the  true 
intent  and  spirit  of  this  constitutional  provision,  without  placing 
any  forced  or  unnatural  construction  upon  its  language. 

Dated,  July  31,  1916. 

E.  E.  WOODBURY, 

A  ttomey-General. 


Proposition  to  Change  Sitk  of  Oountt  Jail  ^Ballot  upon    Which  Said 
Proposition    Should  be    Pl-vcbd  —  ^^cnoNs    331    and   332,   Election 

Inquiry 

Can  the  proposition  to  change  the  site  of  the  county  jail  be 
placed  on  the  same  ballot  with  the  constitutional  amendments  and 
propositions  ? 

Opikioit 

Section  3S1  of  the  Election  Law  directs  that 

"  there  shall  be  five  kinds  of  ballots  called  respectively 
ballots  for  presidential  electors,  ballots  for  general  officers, 
ballots  upon  constitutional  amendments  and  questions  sub- 
mitted, ballots  upon  town  propositions  and  ballots  upon  town 
appropriations,  which  shall  be  used  for  the  purposes  which 
their  names  severally  indicate,  and  not  otherwise." 

Therefore  we  must  <'oik-1u<1c  that  the  proposition  to  change  the 
site  of  the  county  jail  innat  Iw  placed  upon  one  of  the  five  ballots 
above  enumerated. 

Under  section  '^<i2  of  the  Election  Law,  subdivision  5.  clause  4, 
we  find  a  specific  direction  that 
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"  all  ballutu  for  the  subnuHsion  of  town  propOBitions  for 
raising  or  aj>propriatiDg  money  for  town  purposes,  or  for 
incurring  a  town  liability  to  be  voted  at  any  town  meeting 
in  any  towii,  shall  be  separate  from  all  other  ballots  for  the 
submission  of  other  propoaitions  or  questions  to  the  electors  of 
such  town,  to  be  voted  at  the  same  town  meeting  or  election.'' 

The  proposition  which  you  are  to  submit  at  the  coming  election 
ia  not  a  town  proposition  or  one  for  the  appropriation  of  money 
for  town  purposes,  but,  on  the  contrary,  is  a  county  proposition 
to  be  submitted  to  and  voted  upon  by  the  electors  of  the  whole 
county.  Therefore  it  becomes  evident  that  from  the  five  separate 
ballots  above  enumerated  the  question  of  changing  the  site  of  the 
county  jail  nmst  be  submitted  to  the  voters  upon  the  ballot  which 
contains  the  constitutional  amendments  and  other  questions  sub- 
mitted. 

This  question  was  adjudicated  at  a  Special  Term  of  the 
Supreme  Court  in  the  Matter  of  the  Application  of  Arnold  for  a 
Special  Town  Meeting  in  thp  Town  of  Plattsburg,  wherein  Justice 
Dunwell  rendered  an  opinion  in  which  the  court  stated  that  it 
was  proper  and  legal  to  place  the  questions  relating  to  local  option 
on  the  same  ballot  with  the  proposed  constitutional  amendments 

"  as  the  Klection  Law  expressly  provides  that  all  such 
questions  shall  be  submitted  ujwu  the  same  ballot."  (Si 
Misc.  439.) 

The  proiwsition  to  change  the  site  of  the  county  jail  of  Cortlund 
county  should  be  placed  upon  the  same  ballot  with  the  constitu- 
tional amendments  and  propositioiia  to  be  submitted  to  the  voters 
of  the  State  at  large,  giving  it  on  said  ballot  itfe  proper  number. 

Dated  September  21,  1016. 

E.  E.  WOODBURY, 

A  ttomey-GeneroL 
To  Commission  F.Rs  of  Election,  Cortland,  N.  Y, 
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VoTiNQ  Maciuhes — l!kjs(.iioN  I.AW,  SEcnons  392,  307,  408  and  414. 

Preitidciitial  electors  may  be  voUid  lor  on  tlie  votinK  machine  without 
placing  the  names  of  such  electors  in  separate  spai-es  thereon. 

Voting  iiiBchlneB  cannot  be  If^ally  used  for  the  general  ticket  and  a 
regular  paper  ballot  for  pretidentia]  electors  at  the  same  polling  place. 

Where  a  candidate  is  nominated  by  more  than  one  party,  his  nam* 
must  appear  bnt  once  on  the  voting  machine  ballot. 

Inqdiht 

The  State  Superintendent  of  Elections,  Hon.  Frederick  L.  Mar- 
ahall,  hna  submitted  for  the  opinion  of  the  Attorney-General,  the 
following  questions  pertaining  to  the  use  of  voting  machines  at 
the  coming  presidential  election: 

1.  Can  the  ballot  for  presidential  electors  be  voted  on  voting 
machines  without  placing  the  names  of  the  presidential  electors 
thereon  ? 

2.  Is  it  legal  to  use  the  voting  machine  for  the  general  ticket, 
amendments  and  questions  submitted,  aud  a  separate  paper  ballot 
for  presidential  electors. 

3.  Can  the  name  of  a  candidate  nominated  by  more  than  one 
political  party  appear  more  than  once  on  the  face  of  the  voting 
machine  ? 

Opinion 

A  voting  machine  before  it  can  be  adopted  for  use  at  elections 
must  be  examined  by  the  State  Board  of  Voting  Machine  Com- 
missioners, who  report  on  its  accuracy,  efficiency  and  capacity  to 
register  the  will  of  voters  (§  391,  Election  Law).  Before  such 
voting  machines  can  be  approved  by  the  State  Board  of  Voting 
Machine  Commissioners  the  mechanism  thereof  must  comply  with 
all  the  requirements  set  forth  in  section  3!)2  of  the  Election  Law, 
which  are  in  substance,  that  it  must  provide  facilities  for  voting 
for  such  candidates  as  may  be  nominated;  that  it  must  permit  an 
elector  to  vote  for  any  person  for  any  office  whether  or  not  nomi- 
nated as  a  candidate  by  any  party  or  organization  and  must  permit 
voting  in  absolute  secrecy;  that  it  must  t)e  so  constructed  that  an 
elector  cannot  vote  for  a  candidate  or  on  a  propasition  for  whom 
or  on  which  he  is  not  lawfully  entitled  to  vote;  that  it  must  pre- 
vent voting  for  more  than  one  person  for  the  same  office,  except 
where  he  is  lairfully  entitled  to  vote  for  more  than  one  person 


by  Google 


218  OpinioNS  OF  THE  Attornbt-General 

for  that  office.  It  must  afford  the  voter  an  opjwrtuiiity  to  vote 
for  as  many  persons  for  an  office  as  he  is  by  law  "entitled  to  vote 
for,  aud  no  more. 

Said  aet'tion  302  of  the  Election  Law  further  pi-ovides  that  the 
voting  machine 

"  may  also  be  provided  with  a  separate  Iwillot  in  each 
party  eohimn  or  row  containing  only  the  words  'presidential 
elertors '  preceded  by  the  party  name,  and  a  vote  for  such 
ballot  shall  operate  as  a  vote  for  all  the  candidates  for  such 
party  for  presidential  electors,  and  shall  lie  counted  na  such." 

Therefore  it  is  evident  that  in  placing  the  names  of  candidates 
for  office  on  the  voting  machine,  an  exception  was  made  as  to  the 
names  of  presidential  electors,  and  it  is  therefore  optional  with 
the  authorities  having  charge  of  the  voting  machines,  as  to  whether 
they  shall  place  thereon  all  the  namea  of  the  presidential  electors 
or  simply  the  words  "  presidential  electors  "  preceded  by  the  party 
nama 

The  placing  of  the  words  "  presidential  electors  "  preceded  by 
the  party  name,  on  the  voting  machine,  provides  a  simple  method 
whereby  a  voter  may  east  his  ballot  for  all  of  the  candidates  nomi- 
nated by  any  one  party  for  presidential  electors.  This  arrange- 
ment, however,  in  itself  is  not  complete  and  does  not  give  to  the 
voter  his  right  and  privilege  to  vote  for  candidates  of  more  than 
one  party,  or  to  vote  for  a  person  not  a  candidate  of  any  party,  and 
in  order  to  provide  the  necessary  facilities  and  protect  the  voter 
in  his  rights,  the  Legislature  enacted  section  408  of  the  Election 
Law  applicable  to  voting  machines,  paragraph  2  of  which  provides 
that 

"  In  voting  for  presidential  electors  a  voter  may  vote  an 
irreglar  ticket  made  up  of  the  names  of  persons  in  nomina- 
tion by  different  parties,  or  partially  of  names  of  persons  bo 
in  nomination  and  partially  of  names  of  persons  not  in  nom- 
ination, or  wholly  of  names  of  persona  not  in  nomination  by 
any  party.  Such  irregular  ballot  shall  be  deposited,  written 
or  affixed  in  or  upon  the  receptacle  or  device  provided  on  the 
machine  for  that  purpose," 

This  gives  the  voter  in  the  election  district  wherein  voting  nia- 
chiuet-  are  used,  an  opportunitv  to  vote  what  ia  conimonlv  termed 
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a  split  ticket,  by  voting  an  irregular  ballot  aa  directed  by  said 
section  408  of  the  Election  Law.  This  irrt^iar  ballot  may  be  a 
paper  ballot  aud  deposited  in  a  receptacle  attached  to  and  con- 
trolled by  the  machine,  in  such  a  manner  as  to  prevent  the  voter 
from  casting  an  irrmilar  ballot  and  at  the  same  time  vote  a 
straight  ticket  for  presidential  electors. 

Section  414  of  the  Election  Law  provides  that 

"  Whenever  irregular  ballots  have  been  voted,  the  inspector 
shall  return  all  of  such  ballots  in  a  properly  secured  sealed 
package  endorsed  '  irregular  ballots,'  and  file  such  package 
with  the  original  statement  of  canvass." 

Under  the  sections  of  the  law  hereinbefore  cited  a  complete 
r^Ertem  or  method  has  been  provided  to  vote  for  candidates  for 
presidential  electors  without  placing  the  names  of  the  candidates 
on  the  voting  machine,  and  the  requirement*  are  that  the  machine 
shall  contain  the  words  "  presidential  electors  preceded  by  the 
party  name  "  and  be  provided  with  facilities  for  casting  irregular 
ballota  and  a  receptacle  or  device  in  or  upon  which  to  deposit, 
write  or  affix  such  irregular  ballots.  By  this  method  the  voter  is 
given  an  opportunity  to  cast  his  vote  for  each  candidate  lawfully 
put  in  nomination  or  for  whom  he  may  desire  to  vote  and  for 
whom  he  has  the  right  to  vote,  and  sections  392,  408  and  414, 
taken  together,  preserve  all  the  rights  of  the  elector  to  vote  for 
whomsoever  he  may  desire  without  the  necessity  of  placing  in 
separate  spaces  on  the  voting  machine  the  names  of  all  the  can- 
didates nominated  for  that  position. 

The  question  has  been  raised  as  to  whether  or  not  it  is  legal 
to  vote  the  general  ticket,  amendments  and  questions  submitted 
on  the  voting  machine  and  the  candidates  for  presidential  electors 
on  a  regular  paper  ballot.  The  Election  Law  of  the  State  pro- 
vides two  methods  of  voting  —  by  paper  ballot  and  by  the  voting 
machine.  There  is  no  provision  of  the  statute  bearing  specifically 
upon  this  question,  that  is,  which  says  you  shall  or  shall  not  use 
both  methods  of  voting  in  an  ele<'tion  district,  but  the  require- 
ments of  a  voting  machine,  as  set  forth  in  section  392  of  the 
Election  Law,  are  such  as  to  permit  a  voter  to  vote  for  all  candi- 
dates, amendments  and  questions  submitted,  and,  in  fact,  to  vote 
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for  everything  which  is  contained  on  the  [mper  ballut  There- 
fore, it  is  for  the  authorities  to  select  the  method  of  voting,  either 
by  the  machine  or  by  pai)er  ballot,  and,  having  so  selected,  they 
cannot  use  both  methods.  If  for  any  reason  the  voting  machine 
cannot  accommodate  the  whole  ticket,  then  such  machine  should 
be  discarded  and  the  method  of  voting  by  paper  ballots  should  be 
adopted  for  such  election.  The  intent  of  the  law  ia  that  only  one 
method  should  be  used  in  an  election  district,  and  there  are  several 
sections  of  the  Election  Law  which  substantiate  this  conduaion, 
namely : 

Section  418  apeeifically  states  that  ballot  clerks  shall  not  be 
elected  or  ajipointcd  for  any  district  for  which  a  voting  machine 
shall  have  been  adopted.  It  is  there  evident  that  if  two  aj-s- 
tems  of  voting  could  be  used  at  one  polling  place,  or  if  it  were 
discretionarj'  with  the  authorities,  there  would  be  no  law  restrict- 
ing the  appointment  of  ballot  clerks  in  election  districts  wherein 
voting  machines  are  used. 

Section  405  prescribea  the  uae  of  a  particular  form  of  tally 
sheet  for  the  voting  machine,  diflFering  radically  from  the  tally 
aheet  used  in  canvassing  the  paper  ballots,  and  section  413  gives 
apecific  directions  aa  to  the  canvaas  of  the  vote  and  the  proclama- 
tion of  the  result  in  election  district  where  voting  machines  are 
used. 

In  view  of  the  elimination  of  ballot  clerks,  the  particular  form 
of  tally  aheet  and  the  specific  directions  for  the  canvass  of  the  vote 
and  the  proclamation  of  the  result,  and  the  absence  of  any  legisla- 
tion tending  to  supply  auch  districta  with  material  to  be  used  for 
the  voting  of  a  paper  ballot,  it  does  not  seem  logical  or  reason- 
able that  it  was  the  intent  of  the  framers  of  the  law  to  permit 
two  methods  of  voting  in  the  same  election  district;  but.  on  the 
contrary,  all  the  inferences  to  he  drawn  from  a  close  and  careful 
study  of  the  Election  Law  lead  to  the  conclusion  that  ali  the 
voting  in  any  election  district  must  be  performed  hy  one  method, 
and  it  lies  with  the  local  authorities  to  decide  which  method  they 
shall  adopt 

A  third  question  has  arisen  as  to  whether  or  not  it  is  legal  to 
place  the  name  of  a  candidate  more  than  once  upon  the  voting 
machine  ballot  where  he  has  been  nominated  or  endorsed  by  two 
or  more  political  parties. 

Digilized  by  Google 


Opiniohs  of  the  Attorney-General  281 

Section  397  of  the  Election  Law,  among  other  things,  provides 
that 

"  When  the  same  person  has  been  nominated  for  the  same 
same  office  to  be  filled  at  an  election  by  more  than  one  party 
or  itidc[)endent  body,  all  the  provisioua  relating  to  the  official 
ballot  in  this  chapter  shall  apply  and  the  voting  machine  shall 
he  so  adjusted  that  bis  name  shall  appear  but  once  on  the 
ballot." 
It  is,  therefore,  the  intent  of  the  law  that  the  ballot  as  it  appears 
on  the  face  of  the  voting  machine  must  1»e  similar  to  the  regular 
official  paper  ballot.     The  difficulty  seems  to  api)ear  where  the 
candidate  for  Governor  is  nominated  or  endorsed  by  two  or  more 
political  parties  for  the  reason  that  the  vote  for  Governor  indi- 
cates the  party  strength  and  a  voter  has  a  right  to  have  His  party 
affiliation  indicated  by  his  vote  for  the  candidate  for  Governor. 
This  18  accomplished  by  allotting  to  the  candidate  for  Governor  as 
many  voting  levers  as  there  are  parties  which  have  nominated  or 
endorsed  him  as  their  candidate;  for  example,  if  such  candidate 
for  Governor  is  nominated  by  four  political  parties,  his  title  of 
office  and  name  should  be  written  on  a  space  extending  under  four 
levers,  and  by  each  lever  there  should  he  [)laocd  the  emblem  of  the 
party  so  nominating  him,  and  the  voter  can  operate  the  lever  which 
indicates  his  party  affiliation. 
Dated  October  3,  1016. 

E.  E.  WOODBUUY, 

A  ttomcy-General. 
To  State  Stpeeintendent.oi'  Elections,  Albany,  N,  Y. 


Penstok  for  Vetkeans  of  the  Civil  War  — Chapt™  438,  hAWB  or  1916. 


goldiera.  Bailors  and  marincB  of  the  Civil  War  entitled  to  a  penalon 
under  tlie  pruviHiunn  of  cliapter  438,  Laws  of  IDIS,  ivho  are  serving  the 
State  under  employment  or  appointment  by  the  State  Hospital  Commis- 
sion in  any  capacity  in  which  they  were  entitled  to  maintenance  in  addi- 
tion to  a  stated  salarv  at  the  tinie  of  thdr  retirement,  are  permitted  to 
have  the  fair  value  of  such  maintenance  added  to  their  statM  salary  for 
tlie  purpose  of  fixinf;  the  amount  of  their  pensions. 

QrERY 

How  shall  the  amount  of  a  jieiision  to  be  paid  to  a  retired  vet- 
eran of  the  Civil  War  be  ascertained  in  those  cases  where  such, 
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veteran  was  employed  by  the  State  at  the  time  of  hia  retirement  at 
a  stated  salary';  and  in  addition  thereto  was  entitled  to  maintt^ 
nonce  from  the  State  ? 

Opihioh 

By  chapter  438  of  the  Laws  of  1916  a  new  section  numbered 
21-a  was  added  to  the  Civil  Service  Law,  which  reads  as  follows: 

"  §  21-a.  Retiring  veterans  of  the  late  civil  war  and  grant- 
ing them  pensions.  Every  soldier,  sailor  or  marine  of  the 
army  or  navy  of  the  United  States  in.  the  kte  civil  war, 
honorably  discharged  from  service,  who  shall  have  been  em- 
ployed for  a  continuous  period  of  ten  years  or  more  in  the 
civil  service  of  the  state  of  Xew  York,  and  who  shall  have 
reached  the  age  of  seventy  years,  upon  hie  own  request,  or  if 
employed  in  manual  labor,  upon  becoming  incapacitated  for 
performing  manual  labor,  shall  be  retired  from  his  employ- 
ment by  the  state  of  New  York,  and  thereafter  and  during 
his  life,  the  state  department  or  institution  which  employed 
him  at  the  time  of  his  retirement,  shall  pay  to  him,  in  the 
same  manner  that  the  salary  or  wages  of  his  former  position 
were  customarily  paid  to  him,  an  annual  sum  equal  in  amount 
to  one-half  of  the  salary  or  wages  paid  to  him  in  the  last  year 
of  hie  employment;  provided,  however,  that  the  amount  so  to 
be  paid  to  such  retired  veteran  shall  not  exceed  the  sum  of 
one  thousand  dollars  per  annum." 

It  ie  provided  by  section  49  of  the  Insanity  Law  that  the  State 
Hospital  Commission,  with  the  approval  in  writing  of  the  Govcr 
nor,  Secretary  of  State  and  Comiftroller,  shall  fix  the  annual 
salaries  of  the  resident  offices  of  the  State  hospitals  and  that 

"  Food  supplies  shall  be  allowed  to  officers  and  employees 
and  the  families  of  the  superintendent,  first  assistant  physi- 
cians, directors  of  clinical  psychiatry,  pathologists  and  stew- 
ards. *  *  *  Such  families  shall  consist  only  of  the  wives 
and  minor  children  of  such  officers.  No  other  persons,  except 
those  regularly  employed,  shall' be  allowed  rooms  and  main- 
tenance, except  at  a  rate  to  be  fixed  by  the  commission ;  such 
supplies  shall  be  drawn  from  the  supplies  provided  for  gcn- 
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era!  hospital  use.  With  the  approval  of  the  commission,  offi- 
cers or  employees  of  state  hospitals  may  be  permitted  to 
live  outside  of  such  hospitals,  and  shall  receive  such  sums 
in  lieu  of  the  quarters  or  supplies  furnished  by  the  hospitals 
as  may  be  equitable." 

It  is  further  provided  by  section  50  of  the  Insanity  Law,  in 
part,  as  follows: 

"  *  *  *  When  employees  are  allowed  to  board  and 
lodge  away  from  the  hospital  on  account  of  lact  of  accom- 
modations in  the  institution  a  uulfunn  rate  of  not  less  than 
sixteen  dollars  per  month  shall  be  allowed  in  addition  to  the 
regular  monthly  wages,  and  this  amount  shall  be  appropriated 
at  the  rate  of  four  dollars  per  month  for  each  meal  and 
four  dollars  per  month  for  lodging." 

It  seems  clear  from  a  perusal  of  the  above  statutes  that  the 
Legislature  Intended  that  certain  officers  and  employees  at  the 
State  hospitals  should  be  allowed  their  maintenance  in  addition 
to  the  salaries  fixed  by  the  State  Hospital  Commission,  and  by 
the  above  quotation  from  section  50  the  amount  to  be  paid  by  the 
State  for  such  lodging  and  maintenance  was  fixed  at  the  minimum 
rate  of  sixteen  dollars  per  month  in  addition  to  the  regular  monthly 
wages  in  all  cases  where  the  employees  who  were  entitled  to  main- 
tenance boarded  and  lodged  away  from  the  hospital.  It  is  fair  to 
assume  that  the  hospital  commission  iixed  the  salaries  and  wages 
of  such  efficers  and  employees  that  were  entitled  to  board  and 
lodging  with  due  regard  to  the  value  thereof,  and  it  is  also  fair 
to  assume  that  the  wages  and  salaries  of  such  employees  who  were 
entitled  to  such  accommodations  were  fixed  at  a  less  sum  than 
they  might  or  otherwise  would  have  been  fixed  at  if  they  had  not 
been  entitled  to  the  same.  It  would  be  inequitable  and  unfair  to 
all  such  employees  to  deny  consideration  or  allowance  of  their 
board  and  lodging  in  fixing  the  amount  of  their  pensions.  It  is  a 
part  of  their  compensation  for  services  rendered  to  the  State. 
Thq"  would  not  be  entitled  to  either  except  for  services  rendered. 

Bouvier  defines  "  wages  "  as  follows :  "  Compensation  given  to 
a  hired  person  for  his  or  her  services." 
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"  Salary "  — "  A  reward  or  reconipeuse  for  services  pcr- 
formed." 

"  Under  a  contract  the  employee  may  be  entitled,  as  his 
compensation  or  as  a  part  thereof,  to  food,  clothing  and 
lodging."     25  Cyc,  1050. 

If  the  amount  paid  by  the  State  to  an  employee  for  meala  ami 
lodging  was  so  paid  as  a  -part  of  bis  compenaatiou  for  serx'icfv 
rendered  the  State,  and  I  think  it  must  be  so  considered  and 
treated,  then  any  allowance  made  in  lieu  of  such  board  and  lodg- 
ing, when  the  employee  bonrded  and  lodged  awny  from  the  hos- 
pital, or  the  fair  value  of  bis  board  and  lodging  when  be  had  it  at 
the  institution,  must  be  regarded  as  a  part  of  his  wages  or  sainn' 
and  should  be  taken  into  consideration  in  fixing  the  amount  of 
his  pension  just  as  much  as  though  such  employee  had  been  paiJ 
that  amount  more  in  cash, 

I  do,  therefore,  advise  you  that  in  fixing  the  pensions  of  retired 
veterans  of  the  late  Civil  War,  pursuant  to  the  provisions  .of  chap- 
ter 438  of  the  Laws  of  1916,  due  allowance  should  be  made  for  the 
amount  and  value  of  the  board  and  lodging  of  all  those  employees 
who  were  entitled  to  such  board  and  lodging  in  addition  to  the 
money,  salary  or  wages  paid  them.  Ah  a  basis  for  asoertaiQing 
the  amount  of  such  jiension  there  should  be  added  to  the  regiUar 
cash  salary  or  wagea  of  each  employee  for  the  last  year  of  his 
service  the  amount  which  has  been  allowed  him,  if  anything,  for 
board  or  lodging  outside  of  the  institution,  as  provided  by  section 
50  of  the  Insanity  Law,  not  less,  however,  than  at  the  rate  of 
sixteen  dollars  i>er  month.  One-half  of  the  aggregate  of  surh 
items  would  fix  the  amount  of  such  pension.  As  to  those  employees 
who  have  been  having  board  and  lodging  upon  the  grounds  there 
should  be  added  to  their  regular  cash  salary  or  wages  an  amouut 
equal  to  that  allowed  to  employees  of  the  same  grade  who  have  becu 
receiving  board  and  lo<lging  away  from  the  institution;  not  less, 
however,  than  at  the  rate  of  sixteen  dollars  per  month,  and  the 
pension  fixed  at  one-half  of  the  aggregate  of  the  two  items.  If 
any  cases  should  arise  where  no  employee  of  e<jual  grade  has  been 
receiving  any  sum  for  Iward  or  lodging  outside  of  the  institution, 
which  could  he  used  as  a  basis  for  the  ascertainment  of  the  value 
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for  inside  accommodation,  then  the  amount  should  be  fixed  at  the 
fair  value  of  euch  inside  accommodation,  but  not  less  than  at  the 
rate  of  sixteen  dollars  per  month. 
Dated  October  9,  1910. 

EGBURT  E.  WOODBURY, 

A  ttomey-Oeneral. 
To  Hon.  EnoENE  M.  Travis,  Comptroller,  Albany,  N.  Y. 


SEcnona  2380,  2361,  Penal  Law;  Sectiow  140,  Babdno  Law,  amd  Ssctioit 
22,  Oenbhal  Cobpobation  Law. 

A  businttsB  corporation  organized  for  the  purpose  of  advertiBing  and 
increaaing  tlie  siilett  of  retail  merchajitB  and  aelling  them  printed  matter 
is  not  authiirixed  to  isHiie  checks,  trading  atamps  or  other  evidence  of 
debt  which  can  be  circulated  as  money,  or  to  create  or  lie  intereated  in  a 
fund  fur  the  purpose  of  receiving  deposita,  ntaking  discounts  or  issuing 
notes  or  other  evidences  of  debt  to  be  loaned  or  put  into  circulation  ni) 
money. 

Inqdiby 
Under  date  of  September  30th,  the  Banking  Department  asked 
for  an  opinion  upon  the  legal  questions  involved  !n  a  plan  of  the 
Moulton  Company,  which  is  being  incorporated  under  the  laws  of- 
the  State  of  New  York,  to  issue  what  it  terms  "  trading  stamps  " 
and  the  intention  of  the  company  is  to  issue  checks  or  stamps  to 
be  given  by  retail  merchants  to  their  customers  upon  all  cash  pur- 
chases of  one  dollar  or  upwards. 

It  is  proposed  to  have  printed  upon  one  aide  of  such  stamps  the 
following  words  and  figures : 
(Obverse). 

100 
Deposit  Value  —  Five  Cents.        


To  the  State  Bank  of  New  York,  New  York 
Series  N  54326M: 
Dated,  Nov.  15,  1915 
Pay  to  the  order  of  bearer 
Five  Cents,  according  to  the 

conditions  named  on  the  hack.  , 

(Signed)     MOULTON  COMPANY  (and  address) 

By  John  Doe,  Trea8„^g|j^ 
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and  upon  the  other  side  the  following: 

(Reverse) 

"  Deposit  Valdb  —  Five  Cents. 

"  This  check  is  good  for  five  cents  if  deposited  by  the  indi- 
vidual holder  in  bank  in  interest  bearing  account,  vitb  other 
similar  checks  having  a  deposit  value  of  multiples  of  one 
dollar,  and  allowed  to  remain  in  deposit  at  interest  for  at 
least  three  months.  The  drawee  is  directed  to  honor  at  face 
when  presented  by  any  bank,  banker  or  trust  company.  This 
check  will  not  be  good  after  three  years  from  its  date." 

and  the  plan  or  scheme  as  authorized  by  the  company  is  as  follows: 

"  For  the  checks  which  have  a  deposit  value  of  five  cents, 
that  is  those  which  will  be  issued  to  retail  cash  customers  who 
buy  one  dollar's  worth  of  merchandise,  the  retailer  will  pay 
the  Moulton  company  six  cents ;  the  customer  gets  what  is 
worth  five  cents  if  deposited  in  interest  account  and  allowed 
to  remain  three  months  and  the  Moulton  company  gets  one 
cent,  which  represents  its  gross  profit. 

"  Delivery  of  these  checks  in  large  quantities  is  made  to 
the  retail  merchant  as  they  are  required,  they  being  sent  to  a 
local  bank  in  the  retailer's  town,  and  delivered  over  to  the 
merchant  on  his  paying  cash  therefor,  as  a  deed  would  be  de- 
livered ;  the  bank  remitting  the  money  paid,  less  a  remitting 
fee  of  one-half  of  one  per  cent.,  with  an  adequate  minimum 
fee.  In  remitting  the  bank  remita,  not  direct  to  the  Moulton 
Company,  but  to  the  Moulton  Company's  home  bank,  and  the 
latter  places  every  five  cents  of  the  six  cents  the  retail  merchant 
baa  paid,  into  the  special  account  of  the  Moulton  Company  and 
the  proceeds  of  every  one  cent  of  the  six  cents  the  merchant 
has  paid,  into  the  general  account  of  the  Moluton  Companv. 
The  Moulton  Company  and  its  home  bank  agree  that  the 
sums  deposited  in  the  special  account  shall  not  be  subject  to 
any  withdrawals,  escept  in  payment  of  the  special  diecks,  set 
forth  in  extenso  above,  and  thus  for  every  such  check  issued 
a  sum  is  deposited  in  the  special  account  sufficient  to  cover 


by  Google 


Opihiohs  of  the  Attobney-Genebal  287 

it,  which  cannot  be  deleted  from  the  account  for  any  other 
purpose. 

"  a.  The  retail  customer  gets  actual  cash  to  the  extent  of 
5  per  cent,  of  his  purchases,  provided  he  leaves  his  deposits 
three  mouths  in  tlie  bank. 

"  b.  The  retail  merchant  gives  something  more  attractive 
than  trading  stamps,  in  the  same  way  he  delivers  trading 
stamps. 

"  c.  The  banks  which  collect  and  remit  the  payments  by 
the  merchant  get  a  fee  of  one-half  of  one  per  cent,  of  what 
is  remitted,  minimum  fee  of  15  oents,  and  get  new  accounts 


"  d.  The  home  bank  get^  a  big  account. 

"  e.  The  Moultou  Company  get  a  gross  profit  of  one  per 
cent,  of  the  price  of  merchandise  sold  at  retail  by  merchants 
who  enter  the  plan." 

and  the  inquiry  is,  does  this  plan  violate  any  provision  of  the  law  ? 

Opinion 
After  a  careful  study  of  sections  2360  and  2301  of  the  Penal 
Law  (formerly  sections  384-p  and  384~q  of  the  Penal  Code),  which 
relate  to  the  "  issue  and  redemption  of  trading  stamps  and  similar 
devices,"  I  am  satisfied  that  the  proposed  plan  of  the  Mouiton 
Company  does  not  violate  either  of  such  enactments  as  they  have 
been  construed  or  condemned  as  unconstitutional  by  various  courts 
of  the  State.  It  seems  to  have  been  the  intention  of  the  Legisla- 
ture of  this  State  in  the  early  stages  of  the  legislation  regulating 
the  business,  to  destroy  the  trading  stamp  system  except  when  such 
stamps  were  issued  by  a  dealer  or  manufacturer  and  placed  upon 
tbe  goods  sold  or  manufactured  by  him,  and  redeemable  by  such 
dealer  or  manufacturer  in  money  or  merchandise,  and  the  first  act, 
passed  in  1887,  was  aimed  at  tbe  prohibition  of  any  gift,  prize  or 
premium  as  a  reward  to  the  purchaser  of  any  article  of  food,  but 
the  Court  of  Appeals  in  People  v.  Gillsou,  109  N.  Y.  389,  in  a 
long,  well  considered  opinion,  declared  the  act  anconstitutional. 
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The  present  section  2360  of  the  Penal  Law  was  enacted  by  chapter 
768  of  the  Laws  of  1900  and  became  section  384-p  and  this  was 
also  held  to  be  unconstitutional  in  People  ex  rel.  Madden  v. 
Dycker,  Third  Department,  reported  in  72  App.  Div,  308.  In 
that  case  the  plan  adopted  and  pursued  by  the  parties  was  quite 
similar  to  that  outlined  by  the  Moulton  Company,  except  in  that 
case  the  trading  stamps  were  redeemable  in  prizes  of  merchandise 
instead  of  money  at  a  bsnk,  and  stress  was  laid  upon  such  fact, 
and  that  the  articles  given  as  prizes  were  exhibited  continuously 
and  openly  in  the  store  occupied  by  the  company  which  redeemed 
the  stamps.  The  opinion  was  based  largely  upon  the  authority  in 
People  V.  Gillson,  supra,  and  at  page  314  the  Court  says: 

"  The  prohibitive  part  of  section  384-p  aims  at  the  prac- 
tice of  issuing  trading  stamps  that  are  to  be  redeemed  by  any 
person  other  than  the  merchant  who  distributes  them,  or  the 
manufacturer  of  the  packages  of  goods  sold.  Just  what  there 
ia  in  the  thing  prohibited,  differing  from  the  thing  expressly 
authorized,  that  makes  it  inimical  to  the  public  welfare  and 
general  safety  does  not  appear.  This  record  does  not  disclose 
any  element  of  chance  in  the  transaction.  Even  the  possibility 
of  some  of  the  stamps  never  being  offered  for  redemption  is 
largely  eliminated  by  there  being  no  time  or  boundary  limit 
to  the  collection  of  the  stamps,  and  nothing  in  the  arrange- 
ment preventing  holders  of  small  lots  of  stamps  from  com- 
bining with  others  to  make  a  sufficient  number  for  redemption. 
The  transaction  is  not  a  species  of  lottery,  and  does  not  appeal 
to  the  gambling  instinct.  ( People  v.  Gillson,  109  N.  Y.  389 ; 
Commonwealth  v.  Siason,  178  Mass.  578;  ex  parte  McKenna, 
126  Cal.  429 ;  State  V.  Dalton  [R  L],  48  L.  R.  A.  775.) 

"  Section  384  is  not  included  in  the  articles  of  the  Penal 
Code  (tit.  10,  arts.  8,  9)  relating  either  to  'lotteries'  or 
'  gaming.'  The  mere  fact  that  the  stamps  are  redeemable  by 
an  agent  of  the  prinicpal  or  by  a  third  person  does  not  seem 
to  affect  the  transaction  so  far  as  public  safety  and  the  gen- 
eral welfare  of  the  community  is  concerned,  or  make  it  differ 
from  the  transaction  declared  to  be  within  the  prohibition  of 
the  Constitution  by  the  Gillson  case." 
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and  on  page  317  tbe  Court  continues: 

"  The  aection  of  the  code  under  which  the  relator  was 
arrested  is  not  a  lawful  exercise  of  the  police  power  of  the 
Legislature,  and  it  is  in  violation  of  the  provisions  of  the 
Constitution." 

This  last  decision  was  rendered  in  1902  and  by  chapter  657, 
Laws  of  1904,  aection  384-q  was  added  to  the  Penal  Code  (now 
section  2361,  Penal  Law).  This  section  made  it  unlawful  for 
anybody  to  sell  or  issue  any  trading,  discount  stamp,  check,  ticket, 
coupon  or  other  similar  device,  unless  there  should  be  written  or 
printed  thereon  the  redeemable  value  thereof  in  lawful  money  of 
the  United  States  in  money  value  of  not  less  than  five  cents  in  each 
lot,  and  stamps  could  be  issued  which  were  redeemable  by  any  other 
person,  firm  or  corporation  other  than  the  person  or  firm  isauing 
the  same  without  the  consent  of  the  person,  firm  or  corporation 
issuing  the  same,  made  the  person  issuing  the  same  liable  for  the 
face  value  of  any  such  stamp  or  stamps,  and  made  any  person  vio- 
lating any  provision  of  the  act  guilty  of  a  misdemeanor. 

This  new  section  was  before  the  Court  of  Appeala  in  the  Appel- 
late Division,  Fourth  Department  (102  App.  Div.  103),  in  case 
of  People  ex  rel.  Appel  v.  Zimmerman,  and  it  was  also  held  to  be 
unconatitutional  upon  two  gronnds,  i.  e.,  first,  upon  the  ground 
that  it  was  an  unreasonable  and  illegal  interference  with  flie  liberty 
of  a  citizen  in  his  pursuit  of  a  livelihood,  and,  second,  that  it 
created  a  preferential  claaa. 

The  legislation  in  all  these  cases  was  sought  to  be  upheld  upon 
the  ground  that  they  were  reasonable  regulations  under  the  police 
power  of  the  State  and  were  therefore  not  repugnant  to  the  Con- 
stitution and  in  People  ex  rel.  Appel  v.  Zimmerman,  eujyra,at 
page  111,  the  Court  says: 

"  One  or  two  propositions  may  be  r^arded  as  settled  by 
authority.  The  police  power  while  sufficiently  comprehensive 
to  meet  most  every  exigency  involving  the  public  health, 
safety  or  morals,  is  subsidiary  to  the  Constitution.  When 
the  purpose  is  plainly  to  subserve  the  public  in  some  of  the 

10 

Digilized  by  Google 


290  Opinions  of  the  Attobket-Obitebai. 

respects  named,  the  legislative  enactmeot  will  be  sDStained. 
for  legislative  control  is  aupreme  providing  it  keeps  witMii 
the  limitations  of  the  Constituton. 

"  But  it  is  also  a  landmark  of  our  Constitution  that  the 

individual  is  permitted  to  engage  in  any  lawful  pursuit  in  > 

legitimate  and  honorable  manner  and  he  is  above  interferain 

even  by  the  Legislature  if  he  keeps  within  the  limits  sn^ 

gested." 

The  decision  in  the  different  States,  where  similar  questjoos  havr 

been  before  State  Courts  and  also  in  the  Federal  Courts,  arei' 

uniform  or  harmoniouB  but  the  ivcight  of  opinion  is  against  (If 

const itnti on ality  of  such  statutes,  and  in  the  light  of  the  ra^ 

in  our  own  State  I  think  it  is  quite  clear  that  the  plan  proposeil  U 

the  ifonlton  Company  is  not  violative  of  any  of  the  provision*'! 

tlie  Penal  Law  which  are  constitutional. 

But  there  is  another  phase  of  this  subject  which  presents  it'f'f 
for  consideration  and  that  is  this:  I 

It  is  provided  by  section  140  of  the  State  Banking  Law  in  pan  ' 
as  follows : 

"  *     «     »     j^Q   corporation,    domestic   or    foreign,  o'tifr 

than  a  national  bank  or  a  federal  reserve  bank,  nnlfss  «■ 

pressly  authorized  by  the  laws  of  this  State,  shall  eroplov  atj 

part  of  it-s  property,  or  be  in  any  way  interested  in  but  funJ 

which  ahaii  be  employed  for  the  purpose  of  receiving  depojiif. 

making  discounts,  or  issuing  notes  or  other  evidences  of  df'': 

to  be  loaned  or  put  into  circulation  as  money.     All  notea  an^ 

other  securities  for  the  payment  of  any  money  or  thedeliwri 

of  any  property,  made  or  given  to  any  such  association.  iiLi' 

tution  or  company,  or  made  or  given  to  secure  the  pavmeit 

of  any  money  loaned  or  discoimtcd  by  any  corporation  or  ft 

officers,  contrary  to  tlic  provisions  of  this  section  shall  ^ 

void." 

The  trading  stamps  or  checks,  by  whatever  name  tbey  may  1' 

railed  are  evidences  of  debt.     They  are  partially  in  the  form  "t ' 

checks  and  payable  to  the  order  of  bearer  according  to  the  <^ 

ditions  named  on  the  back;  thev  circulate  without  endor«eiWi'' 
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they  have  series,  mimbera^snd  dates;  if  deposited  in  auffioient  num- 
bers iu  interest  bearing  account  and  left  three  months  or  more  they 
will  draw  interest;  the  drawee  is  directed  to  honor  at  face  when 
presented  by  any  bank,  banker  or  trust  company,  the  checks  or 
stamps  are  redeemable  after  three  j'ears  from  their  dates  and  they 
are  thus  put  into  circulation  as  money.  The  Moulton  Company 
employs  part  of  its  funds  for  the  purpose  of  meeting  these  obliga- 
tions when  they  are  presented  to  its  home  bank,  and  it  is  not  ex- 
pressly authorized  so  to  do  by  the  laws  of  this  State. 

It  is  further  provided  by  section  22  of  the  Glraieral  Corporation 
Law  as  follows: 

"  §  22.  pROKiBiTiON  OF  Bansino  Fowbrs.  No.  Corpora- 
tion, domestic  or  foreign,  other  than  a  corporation  formed 
under  or  subject  to  the  banking  laws  of  this  State  or  of  the 
United  States,  Kicept  as  permitted  by  such  laws,  shall  by  any 
implication  or  construction  be  deemed  to  possess  the  power  of 
carrying  on  the  business  of  discounting  bills,  notes  or  other 
evidences  of  debt,  of  receiving  deposits,  of  buying  and  selling 
bills  of  exchange,  or  of  issuing  bills,  notes  or  other  evidences 
of  debt  for  circulation  as  money,  or  of  engaging  in  any  other 
form  of  banking;     *    *     * " 

The  Moulton  Company  is  not  formed  under  the  Banking  Laws, 
but  it  proposes  to  issue  cheeks,  stamps  or  evidences  of  debt  for  cir- 
rulation  as  money,  and  it  seems  to  me  that  they  come  perilously 
near,  if  not  within,  the  absolute  inhibition  of  the  two  statutes. 

Former  Attorney-General  Oarmody  held  in  an  opinion  reported 
in  Report  of  1913,  page  188,  that  a  corporation  organized  under 
the  Business  Corporation  Law  for  the  purpose  of  conducting  a 
real  estate  business  which  entered  into  contracts  with  its  patrons 
to  receive  small  installments  of  $1  per  week  until  the  payments 
should  amount  to  $100  and  then  to  secure  lots  and  prepare  plans 
for  houses,  and  erect  thereon  houses  for  the  respective  parties,  not 
to  exceed  $3,000  in  value,  such  customers  to  pay  therefor  in 
mcmthly  payments-of  $8.45  for  each  $1,000  of  the  cost  of  the  home, 
and  in  the  event  of  the  purchaser  declining  to  accept  the  location 
and  plana  the  company  agreed  to  return  to  the  purchaser  the  money 
j    which  he  had  paid  to  the  company  with  interest  at  4^^  per  cent, 
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was  exercieing  the  powers  oi  a  banking  corporation  in  violation 
of  the  proTisions  of  the  above  mentioned  statutee. 

There  is  still  another  objection  to  this  proposed  plan: 
The  purposes  of  the  Moulton  CtMnpany  as  stated  in  its  certificate 
of  incorporation  are  as  follows : 

"  To  conduct  the  business  of  advertising  and  increasing  the 
salM  of  retail  merchants  and  dealers  throu^out  the  State  of 
New  York,  and  the  United  States ;  of  preparing  and  sellinf 
to  such  merchants  and  dealers  printed  matter  for  sudi  pll^ 
poses,  and  of  doing  all  manner  of  things  incident  and  nece^ 
sary  thereto." 

There  is  not  a  word  in  its  proposed  purposes  of  the  issuance 
of  ttuj  checks,  trading  stamps  or  other  evidences  of  debt,  nor  is 
there  anything  indicating  the  forming  or  setting  apart  of  a  fund 
to  meet  such  obligations,  or  in  fact  to  do  any  of  the  things  whici 
it  now  proposes  to  do  except  by  giving  its  purpoaes  a  strained  and 
unwarrantable  construction.  The  ostensible  purposes  of  the  co^ 
poration  are  to  advertise  the  business  of  retail  dealers  and  U> 
increase  their  sales,  preparing  and  selling  printed  matter,  etc., 
but  we  find  the  real  purpose  is  to  issue  checks,  stamps  or  othei 
evidences  of  debt  and  to  sell  them  to  merchants  who  in  turn  can 
place  them  in  bank  to  be  eventually  paid  out  of  a  fund  which  hi: 
been  set  aside  by  the  Moulton  Company  to  meet  such  obligations. 
Unless  the  proposed  plan  is  within  the  express  provision  of  the 
charter  or  necessarily  incidental  thereto,  it  would  be  ultra  vins  and 
therefore  unenforceable. 

It  is  held  in  Chapman  v.  Lynch,  156  N.  Y.  551,  that  a  contrast 
made  by  a  business  corporation  for  the  manufacture  of  salt,  to 
receive  money  in  special  account  upon  deposit,  was  ultra  vires, 

"  It  has  been  freqeuntly  stated  that  the  validity  of  con- 
tracts of  corporations  is  to  be  determined  by  comparing  the 
contract  made  with  the  charter,  and  if  uptm  such  comparisw 
it  appears  that  the  contract  is  neither  expressly  authorized, 
nor  a  necessary  or  reasonable  incident  to  the  exercise  of  the 
powers  specifically  granted,  the  contract  is  ultra  vires." 
Bath  Gas  Light  Co.  v.  Claffey,  151  N.  T.  29. 
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It  cannot  be  claimed  that  the  proposed  plan  ia  "  expressly 
authorized  "  hy  the  charter  of  the  Moulton  Company,  but  ie  it  a 
"  necessary  or  reasonable  incident  to  the  exercise  of  the  powers 
specifically  granted?"  It  may  be  claimed  that  by  the  use  of  the 
words  "  increasing  the  ealea  "  and  "  selling  printed  matter  "  that 
authority  was  conferred  upon  the  company  to  issue  to  such  dealers 
checks  or  trading  stamps  to  circulate  through  the  banks,  and  as 
incidental  to  that  work  to  keep  a  fund  in  bank  to  meet  such  obliga- 
tions when  they  are  presented,  but  it  will  require  quite  a  stretch 
of  the  imagination  to  say  that  such  transactions  are  "  necessary 
or  reasonable  incidents  "  to  the  advertising  business  or  the  selling 
of  printed  matter  to  merchants. 

I  am  forced  to  withhold  my  approval  of  this  proposed  plan  of 
the  Moulton  Company,  for  the  reasons  hereinbefore  stated,  without 
regard  to  the  question  whether  it  ia  ultra  vires  or  not,  and  I  do 
therefore  advise  you  that  the  proposed  plan  is  violative  of  both 
the  Banking  Law  and  General  Corporation  Law. 

Dated,  October  14,  1916. 

E.  E.  WOODBURY, 

A  ttomey-Oeneral. 

To  Hon.   Eugene   Lamb   Richards,   Superintendent  of  Batiks, 
Albany,  N.  Y. 


HiaKWAi  Law  —  AcquiaiTion  si  Board  of  Sctervisosb  of  Innc^EST  nr 
Lands  Lebs  than  tuk  Fee  —  ActtuisiTiOM  or  EAtiEMENT  in  Lands  fob 
Ddosit  of  Skiil. 

A  board  of  superviBorB  of  a  couittf  in  acquiring  lands  purHUant  to 
aectioDB  14S-16&  of  the  Highway  Law  (chapter  30  of  t^  Laws  of  1909, 
lis  amended)  may  acquire  an  eauument  in  lands  to  be  put  to  the  uee  of 
spoil  area. 

Statement  of  Facts 

State  Highway  No.  5498,  Orange  county,  extends  along  the 
easterly  and  southerly  sides  of  Storm  King  Mountain  and  is  com- 
monly known  as  the  Storm  King  Road.  The  major  portion  of 
this  highway  is  over  new  riglits  of  way,  land  sufficient  for  the  loca- 
tion of  the  highway  having  been  acquired  on  Storm  King  Moun- 
tain over  certain  private  property.  At  points  along  the  newly 
acquired  right  of  way  the  slope  of  the  mountain  is  steep.    At  these 
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pointR  the  roadways  is  to  be  cut  out  of  the  solid  rock.  To  progrfs- 
the  work  within  reasonable  expense  blasting  operations  are  neces- 
sary. Owing  to  the  character  of  the  rock  as  well  as  the  preeipitai:^ 
slope  of  the  mountain  it  is  impossible  to  carry  on  the  work  inci- 
dental to  this  construction  without  causing  loose  etone  to  break 
away  and  be  precipitated  down  the  mountain  side  upon  private 
property. 

Inquibx 

My  opinion  is  requested  by  the  ComuiisHioner  of  Ilighwavt 
whether  under  the  statutes  now  prevailing  an  easement  for  spoil 
purposes  can  be  acquired  during  the  period  of  the  construction  I'f 
State  Highway  No.  5498  in  the  property  upon  which  the  stones  am: 
other  debris  is  precipitated. 

Opinion 

By  sections  148-155  of  the  Highway  Law  (Laws  of  1905,  cha]i- 
ter  30,  as  amended),  the  Legislature  has  prescribed  a  method  of 
taking  private  property  for  a  public  use,  viz. :  for  the  eonstnifliou 
of  State  or  county  highways  and  uses  in  connection  with  such  con- 
struction. 

Section  148  provides  as  follows : 

"  AcQUBiTiON  OP  Lands  fob  Right  of  Way  and  Othek 
PuBPOSES.  If  a  State  or  county  highway,  proposed  to  be  eoa- 
structed  or  improved  as  provided  in  this  article,  shall  deviate 
from  the  line  of  a  highway  already  existing,  the  Board  "f 
Supervisors  of  the  county  where  such  highway  is  located,  shall 
acquire  land  for  the  requisite  right  of  way  prior  to  the  artiial 
commencement  of  the  work  of  construction.  The  Board  of 
Supervisors  may  also  acquire  lands  for  the  purpose  of  obtaiD- 
ing  gravel,  stone  or  other  material,  when  required  for  the  eoa- 
Btruetion,  iraprovemont  or  maintenance  of  highways  or  for 
spoil  hanks  together  with  a  right  of  way  to  such  spoil  banb 
and  to  any  bed,  pit,  quarry,  or  other  place  where  such  gravel, 
atone  or  other  material  may  be  located." 
Referring  to  the  provisions  of  the  section  quoted  above  "  the 
Board  of  Supervisors  may  also  acquire  lands  for  *  *  * 
spoil  banks,  together  with  a  right  of  way  to  snch  spoil  banb 
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*      *     *,"  it  will  be  Doted  that  the  statute  does  not  provide  in  par- 
ticular terms  for  the  acquisition  of  the  fee  to  the  land. 

The  courts  have  repeatedly  held  that  in  the  taking  of  private 
property  for  public  use  the  statutes  conferring  that  power  are  to 
bo  strictly  construed  and  where  the  estate  to  be  taken  is  not  defined, 
»nly  such  an  estate  or  interest  will  vest  as  is  necessary  to  accom- 
plish the  purpose  in  view,  and  where  an  easement  is  sufficient  no 
greater  estate  can  be  taken. 

In  Hudson  and  Manhattan  R.  R.  Co.  v.  Wendell,  103  N.  Y.  166, 
1Y6,  Judge  Chase  writing  for  the  Court  of  Appeals,  quoting  from 
authorities  cited  upon  this  question,  states  as  follows : 

"  In  the  absence  of  constitutional  restrictions  the  Legis- 
lature in  the  exercise  of  its  power  to  authorize  the  taking  of 
private  property  for  public  use  is  the  exclusive  judge  of  the 
extent,  d^ree  and  quality  of  interest  which  are  proper  to  be 
taken.  It  rests  wholly  in  the  wisdom  of  the  L^slature  to  say 
what  estate  shall  be  taken.  In  construing  the  statutes,  how- 
ever, it  will  not  be  implied  that  a  greater  interest  or  estate 
can  be  taken  than  is  absolutely  necessary  to  satisfy  its  lan- 
guage and  object  or  than  the  Constitution  allows.  And  al- 
though a  taking  at  the  fee  may  be  authorized  where  necessary 
in  the  absence  of  express  words  the  statute  will  not  be  so  con- 
strued where  its  purpose  will  be  satisfied  by  the  taking  of  an 
easement,  *  *  •  In  construing  a  statute  authorizing  the 
taking  of  private  property  for  public  use,  it  will  not  be  im- 
plied that  a  greater  interest  or  estate  can  be  taken  than  is 
absolutely  necessary  to  satisfy  the  language  and  object  of  the 
act,  and  where  the  Constitution  and  statute  are  both  silent  on 
the  subject  nothing  more  than  an  easement  can  be  taken." 

See  also  The  Brooklyn  Park  Commissioner  v.  Armstrong,  45 
N.  Y.  234,  240 ;  The  Washington  Cemetery  v.  The  Prospect  Park 
and  Coney  Island  R.  R.  Co.,  68  N.  Y.  591,  594;  Sweet  v.  Buffalo, 
X  Y.  &  Phil.  Ry.  Co.,  79  N.  Y.  293,  29i). 

From  the  inquiry  by  the  Commissioner  of  Highways  it  is  ap- 
parent that  the  acquisition  of  an  interest  in  extra  land  is  desired  to 
provide  for  spoil  area  upon  which  the  contractor  will  be  permitted 
to  desposit  spoil  during  actual  construction  work.    It  is  my  opinion 
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that  such  a  use  of  land  is  withiu  the  provisions  of  section  148  of 
the  Highway  Law  quoted  above  and  to  borrow  from  the  language  of 
Judge  Cliaee  in  Hudson  and  Manhattan  R.  K,  Co.  v.  Wendell, 
supra,  "  although  a  taking  of  the  fee  may  be  authorised  where 
neeefsary  in  the  absence  of  express  words,  the  statute  will  not  be 
so  construed  where  its  purpose  will  be  satisfied  by  the  taking  of 
an  easement." 

I  am,  therefore,  of  the  opinion  that  under  the  statutes  the  Board 
of  Supervisors  of  Orange  county  are  authorized  to  proceed  to 
acquire  an  eaaement  in  lands  adjoining  the  right  of  way  acquired 
for  the  construction  of  State  Highway  No.  5498  for  the  purpose 
of  depositing  thereupon  spoil  resulting  from  such  construction. 

Dated,  October  19,  1916. 

E.  E.  WOODBURY, 

AUo  mey-Genera  I. 
To  Hon.  Edwin  Duffey,  Commissioner  of  Highways  of  the  Stale 
of  New  York.  Albany,  N.  Y. 


Natubauzation  —  Seottoks  4351.  4352,  4353  AND  4354  OP  the  t)mv> 
States  Coxiiled  Statutks  ( 1013)  ;  Suction  148,  Jvsiciast  Lawj  Bv»- 
DIVISION  4  OY  Sncnon  3343  of  the  Code  or  Civil  pBOC^BDtjBE. 

The  count/  clerk  o£  HamilUin  amnty  is  the  clerk  of  the  Supreme  Court 
for  all  actions,  special  proceedings  and  acta  to  be  done  in  or  by  Kuthoritj 
of  the  Supreme  Court  within  or  for  said  countf. 

ISQUIRY 

Where  should   the  declaration  of   intention   and   petition   for 
naturalization  of  aliens  residing  in  Hamilton  county  be  filed. 

Opinion 

It  is  provided  by  section  4351  of  the  United  States  Compiled 
Statutes  (1913): 

"  All  courts  of  record  in  any  State  or  territory  now  exist- 
ing, or  which  may  hereafter  be  created,  having  a  seal,  a  clerk 
and  jurisdiction  in  actions  at  law  or  equity,  or  law  and 
equity,  in  whicli  the  amount  in  controversy  ia  unlimited," 
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ahall  have  jurisdiction  to  naturalize  aliens  as  citizens  of  the  United 

States.    It  is  further  provided  by  such  section : 

"  That  the  naturalization  jurisdiction  of  all  courts  herein 
specified,  State,  Territorial  and  Federal,  shall  extend  only 
to  aliens  resident  within  the  respective  judicial  districts  of 
such  courts." 

Section  4352  reads  in  part  as  follows: 

"  An  alien  may  be  admitted  to  become  a  citizen  of  the 
United  States  in  the  manner  following  and  not  otherwise: 

"  First.  He  shall  declare  an  oath  before  the  clerk  of  any 
court  authorized  by  this  act  to  naturaiize  aliens,  or  his  author- 
ized deputy,  in  the  district  in  which  such  alien  resides,  two 
years  at  least  prior  to  his  admission,     *     *     l* 

"  Second.  Not  less  than  two  years  nor  more  than  seven 
years  after  he  has  made  such  declaration  of  intention  he 
shall  make  and  file  in  duplicate  a  petition  in  writing,  signed 
by  the  applicant  in  his  own  handwriting  and  duly  verified, 
in  which  petition  such  applicant  shall  state  his  full  name,  his 
place   of    residence    (by    street    and    number,    if   possible), 

*  *  *  the  time  when  and  the  place  and  name  of  the  court 
where  he  declared  his  intention  to  become  a  citizen  of  the 
United  States.  •  *  *  The  petition  shall  also  be  verified 
bj  the  affidavits  of  at  least  two  credible  witnesses,  who  are 
citizens  of  the  United  States,  and  who  shall  state  in  their 
affidavits  that  they  have  personally  known  the  applicant  to 
be  a  resident  of  the  United  States  for  a  period  of  at  least  five 
years  continuously,  and  of  the  State,  territory  or  district  in 
which  the  application  is  made  for  a  period  of  at  least  one  year 
immediately  preceding  the  date  of  the  filing  of  his  petition. 

*  *  *  At  the  time  of  filing  his  petition  there  shall  be 
filed  with  the  clerk  of  the  court  *  *  *  the  declaration 
of  intention  of  such  petitioner,  which  certificate  and  declara- 
tion shall  be  attached  to  and  made  a  part  of  said  petition." 

Subdivisions  3  and  4  of  the  same  section  provides  the  method 
by  which  be  shall  appear  in  open  court  and  take  the  oath  of  alle- 
giance,  and  prove  that  he  has  resided  continuously  within  the 

Digilized  by  Google 


298  Opinions  of  the  Attobnet-Generai, 

United  States  at  least,  five  yeare,  and  within  the  State  or  territrtrr 
where  such  court  is  at  the  time  held  one  year  at  least,  and  that  il 
addition  to  liis  oath  he  muBt  have  the  testimony  of  at  least  two  wii- 
nesses,  citizens  of  the  United  States,  as  to  the  fact  of  reeideui-f. 
moral  character,  etc. 

Section  4353  provides  that  the  cleric  of  the  court  shall  imme- 
diately after  filing  the  petition,  give  notice  thereof  by  posting  in  hit 
office  certain  facts  including  the  residence  of  the  alien,  the  date  oi 
final  bearing  upon  his  petition  as  nearly  as  may  be,  and  the  namp? 
of  his  witnesses. 

Section  4354  provides  that  the  petitions  for  naturalization  maj 
he  made  and  filed  during  a  term  of  a  court  or  in  vacation  of  s 
court. 

These  several  provisions  seem  to  clearly  contemplate  that  tbt 
applicant  shall  make  and  file  bis  declaration  of  intention  and 
petition  and  affidavits  with  the  clerks  of  the  courts  as  follows:  If 
the  application  is  made  through  the  United  States  Circuit  or  Dis- 
trict Court  as  provided  by  section  4351,  the  papers  should  be  fiW 
with  the  clerk  of  such  Circuit  or  District  Court  wherein  the  appli- 
cant resides.  If  made  in  the  State  Courts  then  to  the  clerk  of  the 
court  wherein  the  applicant  resides. 

By  subdivision  4  of  section  3343  of  the  Code  of  Civil  Procedure, 
it  is  provided  as  follows : 

"  The  word,  'clerk,'  signifies  the  clerk  of  the  court  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  l>v 
whose  authority,  the  act  is  to  be  done,  which  is  referred  i.i 
in  the  provision  in  which  it  is  used.  If  the  action  or  special 
proceeding  is  brought,  or  the  act  is  to  be  done,  in  or  by  the 
authority  of  the  Supreme  Court,  it  signifies  the  clerk  of  the 
county  wherein  the  action  or  special  proceeding  is  triable,  or 
the  act  is  to  be  done." 

It  is  also  provided  in  section  148  of  the  Judiciary  Law  that 
"  Fulton  and  Hamilton  counties  shall  be  deemed  one  county,"  fof 
the  purpose  of  holding  trial  and  special  terms  of  the  Supreme 
Court  therein.  It  will  be  noted  that  nothing  is  said  as  to  where  the 
courts  may  be  held  but  it  follows  that  wherever  the  court  is  helil. 
whether  in  Fulton  or  iramilton.  the  county  clerks  of  the  respective 
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counties  become  the  clerka  o£  the  court  by  force  of  section  3343  of 
the  code  for  all  actions,  proceedings,  "  and  acts  to  be  done  "  in 
their  respective  counties,  and  if  an  alien  resides  in  Hamilton 
county  and  wishes  to  file  a  declaration  of  intention  to  become  a 
citizen  through  the  State  Supreme  Court,  he  would  be  compelled 
to  file  it  with  the  clerk  of  Hamilton  county,  as  that  is  the  place 
where  the  "  act  is  to  be  done,"  and  his  duplicate  petitions  and 
affidavits  should  also  bo  filed  there.  When  the  matter  is  taken  up 
for  a  hearing  before  the  court,  whether  it  is  held  in  Fulton  or 
Hamilton  county,  the  papers  or  a  siifBcient  certificate  should  he 
presented  to  the  court  (In  re  Bodek,  63  Fed,  Eep.  815),  and  upon 
final  disposition  of  the  application,  all  papers  and  orders  should  be 
returned  to  the  county  clerk  of  Hamilton  county,  as  he  is  the 
"  clerk  of  the  court "  in  all  actions,  proceedings  and  acts  to  be  done 
within  that  county.  In  re  Fronascone,  99  Fed,  Eep.  48,  it  was 
held: 

"  The  essential  fnct  of  the  declaration  is  always  decisively 

shown  by  production  of  the  record  or  by  due  certification 

thereof," 

As  long  as  Fulton  and  Hamilton  counties  are  grouped  together 
as  one  county  for  Supreme  Court  purposes,  it  follows  that  a  suitor 
of  cither  county  is  entitled  to  all  the  rights  and  privileges  in  any 
court  held  in  either  county. 

The  applicant  is  required  to  appear  at  the  court  with  his  wit- 
nesses and  it  becomes  a  court  proceeding.  While  the  clerk  of  • 
Fulton  county  may  be  in  attendance  and  do  the  clerical  work,  the 
hearing  is  a  judicial  determination  and  the  applicant,  being  a 
resident  and  suitor  from  Hamilton,  it  becomes  the  duty  of  the 
court  to  order  and  direct  that  all  papers  used  and  testimony  taken, 
be  filed,  and  all  orders  and  decisions  made  in  such  proceedings  be 
entered  in  the  county  clerk's  office  of  the  county  of  Hamilton,  where 
the  applicant  resides,  as  provided  by  the  General  Rules  of  Practice. 
Perhaps  this  would  not  be  necessary  inasmuch  as  Fulton  and 
Hamilton  counties  are  united  as  one  county  for  the  purpose  of 
holding  terms  of  the  Supreme  Court  therein,  but  in  any  event, 
the  county  clerk  of  Hamilton  county  is  the  clerk  of  the  Supreme 
Court  for  all   naturalization  of  residents  of  that  connty.     The 
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declaration  of  intention,  the  petition  and  affidavits,  oath  of  alie 
giancc  and  all  pai^ers  connocled  with  his  naturalization,  shonM  be 
filed  in  that  coontv,  and  all  orders  relating  to  the  admission  of 
residents  of  that  county, to  citizenship  should  be  entered  in  that 
county. 

I  am  informed  by  the  clerk  of  Fulton  county  (hat  in  the  one 
ease  of  naturalization  from  Hamilton  county  during  bis  official 
career  as  county  clerk,  the  declaration  was  entered  in  that  county, 
but  there  is  no  information  whether  it  was  entered  in  Fulton  . 
county  by  order  of  the  court,  or  by  direction  of  the  county  clerk 
acting  without  order.  With  all  due  regard  to  the  order  of  the 
court,  if  the  naturalization  papers  were  entered  in  Fulton  county 
by  its  order,  the  fact  remains  that  a  resident  of  Hamilton  county 
is  a  suitor  from  that  county  and  Hamilton  county  has  a  full  set  of 
county  officers  including  a  clerk  with  a  seal,  and  whether  the  court 
was  held  m  Fulton  or  Hamilton  county,  the  clerk  of  Hamilttai 
county  was  the  clerk  of  the  court  for  all  actions,  proceedings  and 
legal  acts  to  be  done  in  such  county, 

I  am  therefore,  of  the  opinion  that  the' declaration  of  intentiOD, 
the  petition  and  affidants,  oath  of  allegiance  and  all  other  papers 
relating  to  the  naturalization  of  residenta  of  Hamilton  county, 
should  be  filed  and  orders  made  should  be  entered  in  the  county 
clerk's  office  of  the  county  of  Hamilton  and  for  all  such  purposes 
he  is  the  clerk  of  the  Supreme  Court  for  that  county. 

Dated,  October  31,  1916. 

E.  E.  WOODBUKY, 

Attorney-General, 

To  C.  O.  C.  Cowley,  Chief  'NabiraVnniion  Examiner. 


-  LiABn-iTiFs  OF  OoMPAims  fob  Abskssmebts  Paw 

The  unounta  paid  in  advance  by  holders  of  co-operative  insurwiM 
policies,  either  quart«rlj'  or  annually,  create  a  liability  against  the  nmt- 
pany  to  the  amount  o(  the  unearned  assefianientB,  and  such  compmii^ 
■hould  hold  M  such  unearned  premiuma  in  reserve  until  the  reneuaJ 
periods  have  expired. 

Inquiry 

Should  the  advance  payments  made  by  policyholders  of  an  asscffi- 
ment   insurance  company   be  cliarged  against  such   conipany  as 
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liabilities  upon  a  atateinent  of  its  condition  hy  an  examiner  of  the 
Insurance  Department  t 

OPIMIOH 

The  New  York  Caaualty  Company  of  Buffalo  is  a  co-operative 
health  and  accidcut  association  operating  under  the  provisions  of 
artice  VI  of  the  Insurance  Law  of  the  State  of  New  York.  The 
company  transacts  the  business  of  health  and  accident  insurance  on 
the  assessment  plan,  and  operates  in  New  York  State  only. 

Four  different  policies,  known  as  the  Itcgular,  the  New  York 
Casualty  Special,  the  Model  and  the  Housewife  policy,  are  issued 
by  the  company. 

The  policy  fee  on  tlie  Model  policy  is  $2,  and  on  the  others 
$3  each.  The  monthly  premiums  run  from  $1  up,  and  the  bene- 
fits are  graded  according  to  occtipation.  Specific  indemnities  are 
provided,  the  payment  for  the  loss  of  both  hands,  feet  or  eyes  being 
the  same  as  the  death  indemnity,  and  for  the  loss  of  one  hand  and 
one  foot,  one-half,  and  for  the  loss  of  one  eye,  one-third  the  death 
indemnity. 

The  call  for  January,  1916,  was  made  on  December  21,  1915, 
and  the  total  amount  received  hy  the  company  and  in  the  course 
of  collection,  was  allowed  by  the  examiner  as  a  credit  to  the  com- 
pany in  the  statement  of  its  assets,  and  all  the  collections  made 
or  in  the  course  of  collection  in  advance  of  the  December  call  upon 
quarterly  and  annual  assessments  was  charged  as  a  liability  as 
follows : 

"  Quarterly  and  annual  assessments  paid,  or  in  course  of 
collection  in  advance  of  December  call,  $1,877." 

The  report  of  the  examiner  shows  that  the  liabilities  of  the  com- 
pany exceed  its  admitted  assets  by  the  sum  of  $1,675.81  and  if 
the  above  amount  of  $1,877,  advance  payments,  had  not  been 
charged  against  the  company  as  a  liability,  there  would  have  ap- 
peared to  remain  a  amall  balance  of  assets  over  liabilities  at  the 
date  of  the  report. 

Section  205  of  the  Insurance  Law  reads  in  part  as  follows: 

"  Every  such  casualty  association  or  society  shall  maintain 
a  reserve  or  emergency  fund  of     *     *     *     two  dollars  for 
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each  five  thousand  dollars  of  m^iurance  in  force  *  *  • 
and  thereafter  five  per  ceut  of  the  amount  realized  on  each 
periodical  call  shall  be  set  apart  and  added  thereto,  imlesd 
the  same  be  already  accumulated,  until  such  fund  shall  be 
equal  to  two  dollars  on  each  five  thousand  dollars  of  insur- 
ance in  force.  In  ease  such  reserve  or  emergency  fund  or  any 
portion  thereof  shall  h&xc  been  used  by  any  such  corporation 
or  society  for  the  purpose  for  which  the  same  was  created  or 
maintained,  the  amount  so  used  shall  be  made  up  and  restored 
to  said  fund  within  six  months  thereafter," 

By  this  provision  every  casualty  company  is  required  to  keep 
permanently  on  hand  a  certain  amount  as  a  reacrre  fund,  and  the 
statute  directs  just  how  it  shall  be  accumulated  and  if  any  part  of 
it  is  uaed  up  it  muat  be  restored.  It  is  not  a  temporary  fund  to  be 
made  up  by  advance  payments  made  by  policyholders,  which  may 
be  required  to  pay  losses  st  any  time  and  thus  depleted  or  com- 
pletely uaed  up. 

If  the  amounts  paid  in  advance  are  not  reserved  for  the  purpose: 
for  which  they  were  intended,  i.  e.,  to  continue  the  policies  upon 
which  they  were  paid,  in  force  until  the  end  of  the  periods  for 
which  such  advance  payments  were  made,  but  can  be  diverted  to 
other  uses,  the  policyholder  is  deprived  of  some  of  the  security 
for  which  the  advances  were  made.  The  company  agrees  with 
every  policyholder  who  pays  for  three  mcHiths  or  a  year  in  advance 
that  his  life  and  health  shall  be  insured  for  such  periods  without 
further  payments  from  bim  (unless  the  company  shall  see  fit  to 
cancel  the  policy  before  that  time).  If  such  advance  payments  are 
used  for  sorno  other  purpose,  instead  of  being  reserved  to  meet 
expenses  and  losses  which  will  occur  during  such  periods,  then 
such  policyholders'  contracts  will  be  impaired  and  jeopardized  (o 
the  extent  of  such  diversion  of  funds. 

It  must  be  borne  in  mind  that  this  is  an  assessment  company 
without  capital  and  without  funds  except  such  as  are  colleeteil 
from  time  to  time  to  provide  for  losses  and  current  expenses  and  » 
small  reserve  fund. 

Article  VI  antborizes  the  assessment  upon  the  members  to  meet 
the  claims  that  are  incurred  from  time  to  time  for  expenses  and 
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losses,  but  does  iiot  seem  to  contemplate  the  collection  of  preaiiutaa 
in  advance.  The  Insurance  Department  has  approved  of  this  form 
of  insurance,  and  the  question  now  arises  aa  to  how  such  advance 
piciiiiums  should  be  listed  in  a  statement  of  its  accounts,  if  at  all. 
All  three  kinds  of  the  policies  issued  by  the  New  York  Casualty 
Cotiipany  of  Buffalo,  provide  for  certain  payments  either  monthly, 
tpiarterly  or  annually  and  it  is  claimed  by  the  company  that  policy- 
holders who  pay  quarterly  or  annually  in  advance  secure  additional 
advantages  either  in  the  way  of  increase  of  beneiits  or  reduction  of 
preuiiums.  This  seems  to  be  so,  but  I  am  unable  to  see  how  it 
changes  the  liability  of  the  cwnpany  to  such  policyholders.  If  the 
company  has  the  right  to  appropriate  a  portion  or  the  whole  of 
such  advance  premiums  to  other  purposes,  the  funds  which  have 
been  paid  in  for  the  support  of  those  policies  have  been  depleted 
by  just  the  amount  of  such  appropriations,  and  as  the  expenses  and 
losses  accrue,  the  advance  payments  which  have  been  made  are 
used  up  before  the  renewal  periods  for  which  the  policyholdera 
have  paid,  hnve  expired  and  either  a  deficit  is  found  to  exist  or 
Rufficient  funds  are  not  available  to  meet  current  obligations  and 
resort  must  be  made  to  additional  assessments.  Each  form  of 
policy  contains  this  provision : 

"  This  policy  is  issued  subject  to  the   payment  of  such 

premiums  as  are  required  by  the  company  should  it  be  found 

that  the  regular  premiums  are  insufficient," 

In  the  light  of  this  policy  provision,  it  would  appear  that  it  is 
of  great  importance  to  every  policyholder  who  has  paid  in  advance 
that  the  company  should  be  compelled  to  keep  intact  all  unearned 
premiums  until  they  have  been  actually  earned  by  the  policy. 

We  further  find  that  each  policy  contains  the  following  pro- 
vision : 

"  The  company  may  cancel  this  policy  at  any  time  without 
prejudice  to  any  claim  arising  on  account  of  disability  com- 
mencing prior  to  the  date  on  which  the  cancellation  takes 
effect  by  a  written  notice  of  cancellation  delivered  to  or  mailed 
the  assured  at  his  last  address,  as  shown  hy  the  records  of  the 
company,  with  the  company's  check  for  the  unearned  portion, 
if  any,  of  the  premiums  paid,  which  check  shall  be  sufficient 
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It  will  have  to  be  conceded  hy  all  parties  that  the  contritctual 
relations  of  the  parties  are  fixed  and  determined  by  the  policy,  and 
we  find  by  the  above  quoted  paragraph  that  the  company  has  re- 
served the  right  to  cancel  each  policy  upon  sending  to  the  assured 
a  written  notice  of  cancellation  and  the  company's  check  for  the 
unearned  portion  of  the  premium. 

It  is  difBcult  to  see  ui>on  what  reasonable  theory  the  cmnpauy 
can  reserve  the  right  to  cancel  a  policy  upon  mere  caprice  or  other- 
wise by  simply  giving  notice  of  the  cancellation  thereof  and  send- 
ing a  check  for  the  unearned  premium,  and  still  object  to  holding 
m  reserve  such  unearned  premiums  as  liabilities.  ^Vhen  the  com- 
pany accepts  premiums  upon  3U<^  conditions  it  certainly  should 
not  be  allowed  to  use  them  and  still  be  permitted  to  cancel  the 
policies  without  adequate  protection  to  such  polieyholdera.  With 
an  assessment  association  which  is  required  to  maintain  but  a 
small  reserve  fund,  it  is  of  great  importance  to  those  policy- 
holders who  have  paid  their  assessments  in  advance,  that  it  should 
b»  required  to  hold  all  unearned  premiums  until  they  have  been 
applied  in  pro  rata  order  with  all  other  policyholders. 

It  is  claimed  by  the  company  that  the  above  quoted  clause  from 
the  policy  was  adopted  from  a  stock  company  policy,  and  only 
amounts  to  "  a  reserved  right  of  the  company  to  be  exercised  or  nwt 
at  its  pleasure  —  the  policyholder  cannot  force  its  exercise,  and 
unless  and  until  the  company  chooses  to  exercise  the  right,  no 
liability  can  arise  against  the  company  thereunder." 

It  13  provided  by  tfie  Insurance  Law  that  every  policy  of  insur- 
ance shall  contain  the  entiit  contract  between  the  parties,  and 
each  policy  reserves  the  right  to  the  company  to  cancel  the  samt' 
at  any  time.  No  reasons  are  required  to  be  alleged  why  the  can- 
cellation is  made.  If  cancellations  are  made,  then  the  policyholder 
is  entitled  to  a  return  of  all  uneametl  premiums.  The  attorney 
for  the  company  concedes,  and  the  language  is  nnnnstakable,  that 
■when  cancellations  are  made,  a  liability  of  the  company  arises 
immediately  to  the  policyholder,  and  it  is  an  assessment  company 
without  stockholders  and  without  invested  capital  or  reserve  fnini 
.  except  the  small  reserve  fund  required  by  section  205  of  the  I^s^l^ 
ant^  Law.  If  the  advance  payments  made  by  the  policyholders  have 
been  prwiously  used  up,  there  would  be  no  protection  for  the 
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policyholder,  and  while  there  is  no  specific  statutory  provision  re- 
quiring all  unearned  premiums  to  be  held  in  reserve  until  they 
have  been  applied  pro  rata  with  other  policyhi^ders,  or  returned 
to  them  upon  cancellation  of  their  policies,  the  company's  liability 
cannot  be  denied.  The  liability  exists,  and  it  is  the  duty  of  the 
Insurance  Department  to  see  that  the  rights  and  interests  of  the 
policyholders  are  safeguarded. 

It  is  also  claimed  by  the  company  that  it  has  not  exercised  the 
right  of  cancellation  of  any  of  the  quarterly  or  annual  policies  and 
therefore  no  liability  has  arisen  in  favor  of  such  policyholderB, 
The  fact  remains,  that  the  company  has  reserved  the  right  to  cancel 
such  policies  at  any  time  and  until  each  quarterly  or  annual  ad- 
vance payment  has  been  earned  by  the  policy,  the  company  can 
create  a  liability  against  itself  by  the  exercise  of  ita  right  of  can- 
cellation. With  this  right  existing,  can  it  be  justly  claimed  by  the 
company  that  it  should  not  be  required  to  hold  the  funds  which 
are  necessary  to  meet  its  obligations,  and  which  may  only  arise 
out  of  its  own  exercise  of  power,  until  the  periods  have  elapsed 
for  which  advance  payment  were  made,  or  in  other  words,  until 
the  premiums  have  been  fully  earned  i  As  long  as  the  company 
has  resen'ed  to  itself  the  right  to  cancel  any  number  of  policies 
it  may  elect  to  cancel,  it  should  be  compelled  to  keep  a  sufficient 
fund  on  hand  to  meet  its  obligations  which  may  only  arise  out  of 
the  exercise  of  its  own  option. 

This  is  not  a  company  where  assessments  are  made  each  month 
to  meet  all  losses  which  have  accrued  up  to  the  date  of  such  assess- 
ments, but  assessments  are  made-  at  a  fixed  rate,  by  the  m<Hith, 
quarterly  and  annually  in  advance,  and  if  these  are  found  insuf- 
ficient, then  additional  assessments  can  be  made.  If  these  ad- 
vance premiums  are  not  reserved  by  the  company  to  be  applied 
pro  rata  with  all  other  policyholders  to  meet  expenses  and  losses 
as  they  accrue,  then  all  policyholders  who  have  paid  in  advance  are 
subject  to  conditions  over  which  thev  have  no  control;  their  money 
used  up  and  expended  long  before  the  renewal  period  has  expired ; 
and  they  arc  subjected  to  additional  assessments  without  any 
adequate  protection. 

As  long  as  the  company  has  adopted  the  same  or  a  similar  form 
to  that  used  by  stock  companies  in  regard  to  the  return  of  unearned 
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premiums  in  the  event  of  canceliation,  I  can  see  no  reason  why  it 
should  not  be  required  to  protect  its  policyholders  by  a  reserve 
amounting  to  the  unearned  portions  of  such  asaesBment^  in  the  same 
manner  as  such  stock  companies  are  compelled  to  do,  whether 
specific  provision  is  made  in  the  statute  for  such  reserve  or  not. 

I  am  informed  that  it  is  the  practice  of  the  Insurance  Depart- 
ment to  compute  the  unearned  premium  on  a  monthly  basis,  and 
that  the  assessments  paid  for  more  than  a  month  in  advance  are 
the  only  ones  which  enter  into  the  computation  for  the  purpose  of 
ascertaining  the  amount  of  the  unearned  premiums.  This  appears 
to  be  fair  to  both  the  company  and  the  policyholder. 

It  is  claimed  by  the  attorney  for  the  company  that  if  the  action 
adopted  by  the  Insurance  Department  in  this  case  is  insisted  upou 
it  will  be  a  reversal  of  its  practice  for  many  years  back  in  relation 
to  assessment  companies  and  that  the  department  should  be  bound 
by  its  action  in  the  past  upon  the  principle  of  stare  decisis.  This 
is  denied  by  the  department  and  it  claims  that  it  has  always 
charged  assessment  companies  with  assessments  paid  in  advance, 
hut  whatever  has  been  the  practice  in  the  past,  it  should  not  be 
continued  if  it  does  not  properly  protect  and  safeguard  the  interests 
t3i  the  policyholders  as  well  as  those  of  the  company.  I  also  think 
it  would  be  the  duty  of  the  Insurance  Department  to  require  tbe 
company  to  hold  in  reserve  the  pro  rata  shares  of  all  unearned 
assessments  if  there  were  no  cancellation  clause  in  the  policies. 

The  fact  that  those  policyholders  who  pay  in  advance,  obtain 
some  additional  benefits  on  account  of  such  advance  paymentf, 
does  not  appeal  to  me  as  a  reason  why  the  department  should  ignore 
the  liability  of  the  company  to  such  policyholders. 

I  am,  therefore,  of  the  opinion  that  the  pro  rata  portion  of  all 
assessments  paid  in  advance  upon  the  policies  issued  by  the  New 
York  Caaualty  Company,  both  quarterly  and  annually,  should  be 
listed  and  charged  against  the  company  as  liabilities. 

Dated,  November  29,  1916. 

E.  E.  WOODBIIRT, 

Attorney-General. 
To  Hon.  Jesse  S.  PiiiLiPs,  Supcrintcndetit  of  Insurance,  Albany, 
N.Y. 
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An  increaHe  of  salary  under  nubdivision  2  o(  Mction  389  of  the  Educa- 
tion Law  may  b«  granted  to  take  effect  during  ttae  term  uf  offline  uf  the 
district  superintendent  affected  thereby. 

Inquiry 

The  State  Coinmiflsioner  of  Education  has  requested  that  au 
opLDiou  be  rcudered  as  to  whether  or  iiot  the  increase  of  salary 
under  subdivision  2  of  section  381)  of  the  Education  Law  may  take 
effect  during  the  term  of  office  of  the  district  superintendent 
affected  thereby. 

Opimioh 

The  Education  Law,  section  38!),  as  amended  by  chapter  W07 
of  the  Laws  of  ]910,  provides  as  follows: 

"  §  380.     Salabv  of  District  Supkbintekdent: 
"  1.  Each  district  superintendent  shall  receive  an  annual 
salary   frcon   the  State  of   twelve  hundred   dollars   payable 
monthly  by  the  Commissioner  of  Education   from  moneys 
appropriated  therefor. 

"  2.  The  sui^rvii-ors  of  the  towns  composing  any  super- 
visory district  may  by  adopting  a  resolution  by  a  majority  vote 
increase  the  salary  to  be  paid  by  such  district  to  its  district 
superintendent.     Such  supervisors  must  thereupon  file  with 
the  clerk  of  the  Board  of  Su|)ervi¥ora  a  certificate  showing  the 
amount  of  such  increase.     The  Board  of  Supervisors  of  each 
county  shall  levy  such  amount  annually  by  tax  on  the  towns 
composing  such  supervisory  district  within  the  county." 
I  do  not  find  any  constitutional  provision  with  reference  to  the 
compensation  of  such  officers  or  which  prohibits  such  an  increase 
of  salary  in  the  case  of  such  officers  during  their  term  of  office. 

The  Constitution  of  this  State  prohibits  the  giving  of  extra  com- 
pensation to  officers  (article  3,  section  2S),  the  passage  of  local  , 
bills  by  the  Legislature  increasing  or  diminishing  certain  com- 
pensations (article  3,  section  18)  preventing  the  increase  of  com- 
pensation of  certain  designated  State  officers  during  the  term  for 
which  they  are  elected   (article  5,  section  1),  and  forbids  that 
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salaries  of  constitutional  officers  named  in  the  Constitution  be 
increased  or  diminished  during  their  terms  of  office  (article  10, 
section  9). 

None  of  these  provisioua  mentioned  has  any  application  here. 

It  has  been  well  settled  in  this  State,  that  the  prospective  salary 
of  a  public  office  may  be  increased  by  the  Legislature  except  in  so 
far  as  expressly  forbidden  by  the  Constitution  and  that  this  doc- 
trine applies  equally  to  the  delegated  authority  of  a  local  board. 
(Connor  v.  New  York,  5  N.  Y.  285;  Dorr  v.  City  of  Troy,  19 
Hun,  224 ;  Matter  of  the  ilayor,  33  App.  Div.  365 ;  Truesdale  v. 
City  of  Eocbester,  33  Hun,  574.) 

It  is  clear  that  no  restriction  has  been  placed  upon  the  super- 
visors of  the  town  composing  any  super^'isory  district  under  sec- 
tion 389  of  the  Education  Law  relative  to  a  change  in  compensa- 
tion during  the  term  of  office  and  I  find  no  other  statutory  pro- 
vision applicable  to  this  office  which  would  interfere  with  the 
granting  of  an  increase  to  take  effect  during  the  term  of  office  of 
the  district  superintendent  affected  thereby. 

The  restrictions  contained  in  subdivision  5  of  sectiiMi  12  of  the 
County  Law  are  not  applicable  to  this  office.  That  subdivision 
contains  a  provision  that  "  the  salary  or  compensation  or  an  officer 
or  employee  elected  or  appointed  for  a  definite  term  shall  not  be 
increased  or  diminished  during  such  term."  This  subdivision  is 
one  of  the  subdivisions  prescribing  the  general  powers  of  the  Board 
of  Supervisors  and  applies  only  to  officers  recognized  as  county 
officers,  the  appointment  or  election  of  whom  is  provided  for  either  . 
in  the  County  Law  or  by  regulation  of  the  Board  of  Supervisois. 
The  district  superintendents  perform  duties  under  the  regulatiou 
and  control  of  the  State  Department  of  Education.  Their  duties 
relate  solely  to  the  conduct  of  a  State  system  of  schools.  Their 
salaries  are  paid  by  the  State  except  that  an  increase  may  be 
granted  to  be  paid  pursuant  to  this  section  by  the  district  affected. 
They  are  not  county  officers  within  the  meaning  of  the  County  !.««■ 
provision. 

Moreover,  this  proposed  increase  is  not  granted  by  the  Donrd 
of  Supervisors,  Sul)divifiion  2  of  section  3S9  confers  the  power 
of  increase  upon  the  suiicrvisors  of  the  several  towns  comprisiug 
the  supenisory  district  and  the  tax  levied  to  pay  for  this  increase 
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is  levied  upon  the  property  of  the  towns  composing  such  district 
within  the  county.  There  is  uothinj;  to  indicate  that  the  statute 
contemplated  that  this  resolution  should  be  passed  in  a  r^ular 
meeting  of  the  hoard.  The  supervisors  outside  of  the  supervisory 
district  are  not  interested.  The  statute  commands  the  Board  of 
Supervisors  npon  the  filing  of  a  certificate  showing  the  amount  of 
such  increase  to  levy  such  amount  by  tax  on  the  towns  composing 
such  supervisory  district  and  it  has  been  held  that  a  peremptory 
writ  of  mandamus  may  be  granted  directing  the  board  to  levy  such  ' 
tax  upon  the  filing  of  such  a  certificate.  (People  ex  rel.  Wingate 
v.  Board  of  Snpervisors,  79  Misc.  641.) 

It  is,  therefore,  my  opinion  that  such  an  increase  of  salary  may 
be  granted  to  take  effect  during  the  term  of  office  of  the  district 
superintendent  affected  thereby  and  that  the  provision  of  siihdi- 
visicm  5  of  section  12  of  the  County  Law  has  no  application. 

Dated,  Decemlwr  2nd,  1916. 

E.  E.  WOODBURY, 

A  Homey-General. 


The  town  in  which  a  grade  croseing  ia  eliminated  upon  a  county  high- 
way which  wan  contttructcd  prinr  to  the  anactment  of  chapter  S3  of  the 
Laws  of  1912,  in  Htill  liable  for  15  per  rent  of  the  expensea  of  auch 
elimination;  but  tnwna  are  no  longer  liable  for  any  portion  of  the 
e^penttea  connected  with  anch  eliminationa  upon  county  highwaya  which 
iMve  beeo  coastnicted  nince  such  act  took  effect. 

Inqdiet 

Are  the  towns  still  liable  to  contribute  towards  the  expense  of 
eliminating  railroad  grade  cri^s-inga  upon  county  highways  since 
the  enactment  of  chapter  R3  of  the  Laws  of  1912? 

Opinion 

On  the  5th  day  of  May,  1912,  the  Public  Service  Commission, 
Second  IHstrict,  was  petitioned  for  the  alteration  in  the  manner 
in  which  the  highway  known  as  the  Voorlieeaville-New  Salem 
County  Highway,  No.  984,  in  the  town  of  New  Scotland,  Albany 
county,  crossed  the  tracks  of  the  West  Shore  Railroad  Company 
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(leased  and  operated  by  the  New  York  Central  and  IIud.son  Bivir 
ICailroad  Companj),  pursuant  to  the  provisions  of  set-tiou  91  of 
the  liailroad  Law. 

The  |)etitioii  wae  granted  on  the  2Gth  day  of  August,  11>13,  anti 
the  work  was  then  proceeded  with  and  finally  coinpleteil  in  Novem- 
ber, 1915.  The  entire  cost  amounted  to  the  sum  of  $36,618.30, 
and  half  of  such  expense  was  paid  on  the  basis  of  the  State  paying 
SO  per  cent,  the  county  35  per  cent  and  town  of  Kew  Scotland  15 
per  cent  thereof;  the  railroad  company  paying  the  other  one-half 
of  the  cost. 

County  Highway  No.  948  was  constnicted  prior  to  the  2nd 
day  of  April,  1912,  but  the  petition  for,  and  all  the  work  con- 
nected with  the  elimination  of  such  grade  crossing,  was  subsequeut 
thereto. 

It  is  now  claimed  by  the  Board  of  Supervisors  of  Albany  county, 
that  it  is  entitled  to  a  refund  from  the  State  of  the  Bum  of 
$1,373.19,  representing;  fifteen  per  cent  of  one-half  of  the  actual 
cost  of  such  elimination. 

It  is  provided  by  section  94  of  the  Railroad  Law,  in  part  as 
follows : 

"  Whenever  under  the  provisions  of  sections  ninety  and 

ninety-one  of  this  chapter  a  highway  is  constructed  across  an 

exiating  railroad  and  is  a  part  of  a  State  or  county  hi^way 

constructed  or  improved  as  provided  in  the  Highway  Law, 

one-half  of  the  expense  of  making  such  crossing  above  or 

below  grade  or  changing  or  rebuilding  tho  existing  structure 

by  which  such  crossing  is  made,  shall  l>e  paid  by  the  railroad 

corporation,  and  tlie  remaining  one-half  of  such  expense  shall 

l>e  paid  by  the  State  in  the  ca,se  of  a  State  highway,  and 

jointly  by  the  State,  county  and  town  in  the  ea^e  of  a  county 

highway,  in  the  same  proportion  and  in  the  same  manner  as 

the  cost  of  constniction  or  iiuprovoment  of  such  State  or 

county  highway  is  paid." 

Since  v\pril  2,  1912,  the  above  section  has  been  twice  amended. 

The  first  amendment,  chapter  378  of  the  Laws  of  1914,  made  i 

change  in  the  subdivision  above  quotetl,  and  the  amendment  made 

by  chapter  240  of  the  Laws  of  1915  was  a  general  amendment  of 
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the  section,  but  made  no  cltange  in  the  above  quoted  portion  of  such 
section.  Neither  amendment  made  any  change  in  the  method  of 
apportioning  the  expense  for  an  elimination  of  a  grade  crossing. 

Prior  to  April  2,  1912,  the  expense  of  constructing  a  county 
highway  was  home  by  the  State,  county  and  town  in  the  following 
nnanner:  The  State  paid  50  per  cent,  the  county  35  pet  ceat  and 
the  town  15  per  cent.  By  chai)ter  83  of  the  Laws  of  1912,  which 
took  effect  April  2,  1912,  it  was  provided  that  thereafter  the  cost 
of  conatruction  of  such  county  highways  should  be  borne  jointly 
by  the  State  and  county,  the  State  to  pay  05  per  cent  and  the  county 
35  per  cent,  and  the  town  was  eliminated  from  further  liability  to 
pay  any  portion  of  such  costs.       z 

If  the  provisions  of  the  railroad  law  relating  to  the  town's 
liability  to  contribnte  to  the  expense  of  altering  railroad  crossings 
upon  county  highways  which  were  constructed  under  the  law  as  it 
stood  prior  to  April  2,  1912,  were  changed  by  the  amendment  of 
the  Highway  Law  above  referred  to,  there  is  conflict  and  repug- 
nancy between  the  two  statutes,  but  it  would  seem  that  if  the  Legis- 
lature intended  to  change  the  Kailroad  Law  with  reference  to  the 
apportionment  of  the  expenses  for  the  elimination  of  grade  cross- 
ings upon  such  county  highways  which  were  constructed  before,  aa 
well  as  those  constructed  after  the  act  of  1912,  we  would  find 
some  amendment  of  the  Railroad  Law  which  would  clearly  indi- 
cate such  intent  and  not  leave  the  change  to  inference  or  implica- 
tion which  is  worked  out  through  an  amendment  to  an  entirely 
different  statute.  There  has  been  no  change  in  the  phraseolt^  of 
section  94  of  the  Hailrond  Law  so  far  as  it  provides  for  contribu- 
tion by  the  towns.  It  provides  that  the  expense  of  elimination  of 
crossings  of  the  character  of  the  one  at  Voorheesville  is  to  be  paid 
for  jointly  by  the  State,  county  and  town,,  "  in  the  same  proportion 
and  in  the  same  manner  as  the  cost  of  the  construction  or  improve- 
ment of  such  State  or  county  highway  is  paid,"  but  it  is  claimed 
that  this  provision  so  far  as  it  applies  to  a  town  was  wholly  re- 
pealed by  implication  by  the  enactment  of  chapter  83  of  the  Laws 
of  1912. 

Repeals  by  implication  are  not  favored  by  the  courts  and  will 
not  be  declared  except  upon  the  clearest  manifestation  of  such  an 
intent  on  the  part  of  the  Legislature. 
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Griramer  v.  Tenement  House  Dept.,  204  N.  Y.  370. 
City  of  New  York  v.  Trustees,  85  A.  D.  355. 
Matter  of  Tiffany,  iTy  N.  Y.  455. 
People  V.  Ward,  01  N.  Y.  616. 

These  two  statutes  relate  entirely  to  different  classes  of  work, 
one  to  the  conatruction  of  State  and  county  highways  and  the 
other  to  the  alteration  and  elimination  of  railroad  crossings  upon 
such  hi^ways.  The  inconsistency  which  is  claimed  to  exist  arises 
out  of  the  fact  that  the  railroad  law  after  providing  that  one-half 
the  expenses  of  elimination  shall  be  State,  county  and  (oim 
charges,  directs  that  it  shall  he  paid  in  the  same  proportion  hy  the 
respective  municipalities  as  provided  by  the  Highway  Law  for  the 
construction  of  such  highways,  and  when  we  turn  to  the  lligbwaj 
Law,  as  amended  in  1912,  we  find  tliat  no  part  of  the  expense  can 
be  charged  upon  the  town  since  April  3nd  of  that  year. 

"  If  by  any  fair  construction,  whether  strict  or  liberal,  a  reasmi- 
able  field  of  operation  can  l)e  found  for  both  acts,  that  construction 
should  be  adopted,"  (Id.  Matter  of  Tiffany,  457.)  It  seems  to 
mo  by  construing  the  Railroad  Law  as  still  applicable  to  the  dia- 
tribntion  of  the  expenses  for  such  eliminations  as  they  were  ap- 
portioned before  the  enactment  of  chapter  83  of  the  Laws  of  lfll2, 
npon  all  county  highways  which  were  constructed  under  the  law 
as  it  stood  prior  to  that  date,  and  that  the  towns  are  only  elimi- 
nated from  contribution  for  such  expenses  on  all  roads  constructed 
under  the  statute  as  it  has  existed  since  that  date,  that  effect  can 
be  given  to  both  statutes  and  both  can  be  upheld.  If  they  are  so 
repugnant  that  both  cannot  be  sustained,  then  the  provisions  of 
chapter  S3  so  far  as  it  eliminates  the  town  from  contribution. for 
snch  work,  will  have  to  be  regarded  as  inoperative,  since  the  en- 
actment of  chapter  378  of  the  Laws  of  1!)14,  for  section  94  of  the 
Railroad  Law  has  been  twice  amended  as  hereinbefore  stated, 
since  chapter  83  was  passed  and  by  both  amendments  the  Kabilitv 
of  the  town  has  been  continned.  It  is  equally  well  settled  that 
where  repugnancy  exists  in  different  statutes,  to  such  an  extent 
that  they  cannot  be  reconciled,  then  the  later  or  more  recent  statute 
shall  prevail  over  the  former,  as  the  later  law  is  presumed  to 
express  the  last  intention  of  the  Legislature.    I  do  not  think,  how- 
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ever,  that  it  is  neeeasary  that  either  act  should  be  conetnied  as 
repealed,  hut  that  both  should  be  given  effect  in  their  respective 
fields  o£  operation. 

Again,  I  am  informed  that  since  the  eDactmeDt  of  chapter  83 
of  the  Laws  of  1012,  both  the  Highway  Department  and  the  Public 
Service  Commission  have  treated  tlie  provisions  of  the  Kailroad 
!Law  with  reference  to  the  distribution  of  the  expenses  of  elimina- 
tion of  railroad  grade  crossings,  as  still  in  force  as  to  the  town's 
liability  upon  all  roads  constructed  under  the  law  aa  it  existed 
before  the  2nd  day  of  April,  1012,  and  have,  on  several  occasions, 
made  distribution  of  such  expenses  upon  county  highways  con- 
structed under  the  law  as  it  stood  prior  to  such  date,  in  precisely 
the  same  way  they  did  before  the  passage  of  chapter  83.  While 
the  interpretation  of  those  two  commissions  is  not  absolutely  con- 
trolling, still  their  action  is  entitled  to  great  weiglit  upon  a  subject 
inv>)]ving  doubt  as  to  the  proper  construction  to  be  placed  upon 
these  statutes. 

"  The  practical  construction  of  a  statute  by  those  for  whom 
the  law  was  enacted,  or  by  public  officers  whose  duty  it  is  to 
enforce  it,  acquiesced  in  by  all  for  a  long  period  of  time,  is  of 
great  importance  in  its  interpretation  in  a  case  of  serious 
ambiguity." 

Grimmer  v.  Tenement  House  Dept.,  205  N.  Y,  549, 

and  cases  cited. 
People  ex  rel.  Werner  v.  Prendergast,  206  N.  Y.  411, 
Easton  v.  PickersgiU  et  al,  95  N.  Y.  310. 

It  was  held  by  Attorney-General  Carniody  in  an  opinion  under 
date  of  April  25,  1912  (Report  of  1912,  page  230),  that  a  town 
would  remain  liable  for  its  proportion  of  the  cost  of  construction  of 
all  county  highways  where  the  liability  had  become  fixed  prior  to 
the  2nd  day  of  April,  1912,  and  the  same  ruling  was  again  made 
by  Mr.  Carmody  in  an  opinion  in  report  of  1912,  at  page  234. 
It  was  held  in  the  latter  opinion  that  the  act  of  1912  was  not 
intended  to  act  retroactively  and  that  in  all  cases  where  plans  and 
appropriations  had  been  made  before  April  2,  1912,  for  the  con- 
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struction  of  county  hi^ways,  the  cost  of  aucb  (roDstructioii  Elioiild 
be  apportioned  between  the  State,  county  and  town  in  accordance 
with  the  provisions  of  section  141  of  the  Highway  Law,  aa  it 
stood  prior  to  the  enactment  thereof  by  chapter  S3.  I  am  in  full 
accord  with  both  of  such  opinions,  hut  neither  related  to  the  dis- 
tribution of  expenses  connected  with  the  elimination  of  grade  cross- 
ings upon  a  county  highway. 

By  leaving  the  word  "  town  "  in  section  94  of  the  Railroad  Law 
in  the  two  amendments  which  have  been  made  thereto  since  the 
enactment  of  the  1912  law,  the  intent  of  the  Jx^islatnre  to  con- 
tinue the  town's  liability  for  expenses  connected  with  the  elimina- 
tion of  grade  crossings  upcm  all  county  highways  which  were  con- 
structed under  the  law  as  it  existed  prior  to  April  2,  1912,  is 
clearly  indicated.  If  it  were  intended  that  the  State  and  county 
alone  should  pay  the  one-half  of  the  expenses  of  all  eliminations 
after  the  passage  of  chapter  83,  then  the  word  "  towns  "  con- 
tained therein  is  not  only  useless  but  confusing.  On  the  contrary, 
if  the  Legislature  intended  that  the  costs  of  such  elimination 
should  he  paid  by  the  State,  county  and  to^vn,  or  by  the  State  and 
county  alone,  in  the  same  manner  as  the  costs  of  construction  were 
originally  paid,  it  was  necessary  to  continue  the  word  "  town  "  in 
the  statute  when  it  was  amended.  By  this  construction,  the  two 
statutes  are  harmtmized ;  both  are  given  force  and  effect,  and  no 
repeal  by  implication  ia  required.  It  is  apparent  that  the  Legisla- 
ture intended  to  eliminate  the  town  from  contribution  for  both  con- 
struction and  elimination  expenses  after  April  2,  1912,  and  I 
thint  it  is  also  quite  apparent  that  it  intended  to  continue  the 
liability  of  towns  to  contribute  its  fifteen  per  cent  of  the  exj)ense* 
for  elimination  of  all  grade  cros'i'ings  on  county  highways  which 
were  constructed  before  that  date. 

While  this  subject  is  not  entirely  clear  of  all  doubt,  I  am  forced 
to  the  conclusion  that  the  towns  are  still  liable  for  fifteen  per  cent 
of  the  cost  of  all  eliminations  of  grade  crossings  upon  county  hipli- 
ways  which  were  constructed  under  the  law  as  it  stood  prior  to 
April  3,  1912,  but  are  not  liable  for  any  portion  of  the  expenses  of 
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elimination  of  grade  crossings  upon  such  county  highways  as  have 
been  constructed  under  the  law  ob  it  has  existed  since  that  date. 
Dated,  December  13th,  1910, 

E.  E.  WOODBURY, 

A  ttomey-Oenera  I. 
By  Mebton  E.  Lewis, 

First  Deputy. 

To    Hon.    Edwim    Doffey,    State    Commissioner    of   Highways, 
Albany.  N.Y. 


CiiTTiNo  IcK  ON  State  Camalh  —  Application  of  Siiiini»iHioM  J3,  Sccnon 
33,  Canal  Law  —  When  SuPEBiHTCiniBnT  of  Public  Wobkb  Mat  Exact 

COHFEHSATION. 

Subdivision  13,  section  33,  of  the  Canal  Law,  nuthoriEing  the  Superin- 
tendent of  Public  Works  to  issue  permits  on  aiich  terms  iih  he  may  deem 
advuitageoUB  to  the  State  to  on^  person  to  cut  ice  from  State  canals, 
applies  to  ice  found  on  the  aitificiBl  canals  of  the  State  and  to  the 
artificial  works  connected  tlierewith,  such  as  reservoirs,  feeders,  etc..  but 
has  no  application  to  ice  found  on  the  navigable  rivers  of  the  St«t«  which 
have  merely  been  canaliied  under  the  Barge  canal  improvement. 

Inquiet 

The  Superintendent  of  Public  Works  points  out  that  since  the 
canalization  of  portions  of  the  Mohawk  and  Hudson  rivers  a  ques- 
tion has  arisen  as  to  hia  authority  under  subdivision  13,  section 
33  of  the  Canal  Law,  to.  issue  permits  and  exact  compensation  as  a 
condition  of  permitting  persons  to  han'est  ice  therefrom.  He 
points  out  that  the  improvement  of  the  Hudson  and  Mohawk 
rivers  has  been  accomplished  not  only  by  deepening  the  same,  but 
also,  in  some  localities  by  raising  the  pool  elevation  by  nieans 
of  dams  thus  providing  a  greater  area  of  water  than  the  natural 
water  area;  that  at  every  point  on  the  canalized  rivers  some  im- 
provement has  been  made  which  has  changed  the  natural  cMidJ- 
tions,  etc.,  and  requests  an  opinion  as  to  his  authority  to  e^act 
compensation  for  cutting  ice  on  said  canalized  rivers  in  the  follow- 
ing class  of  cases : 

1.  Where  the  river  channel  has  been  deepened  without  appro- 
priaticm  by  the  State  of  any  land  on  either  side  of  the  river. 
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2.  Where,  by  the  appropriation  of  land  on  either  side  of  the 
river,  the  State  iself  becomes  the  riparian  oivuer  and  its  lands  must 
be  crossed  to  reach  the  river. 

3.  Where  the  elevation  of  the  river  has  been  raised  by  the  con- 
struction of  dams  and  the  area  of  the  water  vastly  increased,  the 
State  acquiring  flowage  rights  on  either  shore. 

4.  AVbere  the  sole  improvement  to  the  river  has  been  deepening 
of  its  bed  but  no  appropriation  has  been  made  of  land  tm  either 
side  of  the  stream  nor  any  increase  in  the  surface  area. 

Opinion 
Broadly  speaking  I  am  of  the  opinion  that  the  application  of 
subdivision  13,  section  33  of  the  Canal  Law  is  limited  to  the  arti- 
ficial canals  of  the  State  and  to  the  works  connected  therewith  such 
as  reservoirs,  feeders,  etc.,  and  has  no  application  to  ice  formed  on 
the  canalized  Hudson  and  Mt^awk  rivers. 

In  determining  the  ri^ts  of  the  State  in  the  premises  two  funda- 
mental rules  must  be  borne  in  mind. 

First,  the  general  rule  is  well  settled  that  on  non-navigable  rivers, 
at  least,  the  right  to  harvest  ice  is  in  the  owner  of  the  bed  thereof. 
In  40  Cye.  844,  the  rule  is  laid  down  that; 

"  Ice  forming  upon  water  belongs  to  the  owner  of  the  soil 
beneath  the  water." 

"  A  riparian  proprietor  ia  the  owner  of  the  ice  which  forms 
over  that  portion  of  the  bed  of  the  stream  which  he  owns  and 
has  the  right  to  cut  and  sell  it     *     *     *  " 
In  29  Cyc.  331,  the  rule  is  laid  down  that: 

"  The  owner  of  the  soil  under  the  water  is  ordinarily  the 
sole  and  exclusive  owner  of  the  ice  forming  upon  such  water 
and  the  riparian  ownership  of  the  bed  of  a  stream  carries  with 
,it  the  right  to  the  ice  forming  upon  that  surface  as  far  as  the 
riparian  right  to  the  soil  extends,  *  *  *  " 
In  Slingerland  v.  International  Contracting  Co.,  43  A.  I),  215, 
224  (affd.  in  16!)  N.  Y,  fiO),  the  court  says: 

"  The  owners  of  the  waters  of  a  mill  p(md  own  the  ice 
formed  upon  it.    The  owner  of  the  bed  of  a  ati^am  osrps  the 
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ice  within  it.     (Myer  v.  Whitaker,  55  How.  Pr.  376;  Swan 
V8.  Goff,  39  A.  D.  95)  *    *    *." 
Tte  same  rule  is  laid  down  in  Valentino  v.  Scbantz,  2tQ  N.  Y. 
1,  where  it  is  said : 

"  A  riparian  owner  above  a  mill  dam  has  the  fixed  and  well 
defined  right  to  take  ice  from  the  stream  where  it  flows  over 
his  land.  The  owners  of  the  mill  dam  cannot  avail  them- 
selves of  such  right  notwithstanding  the  fact  that  their  action 
may  be  said  to  have  rendered  its  exercise  possible." 

Applying  this  rule  it  was  held  in  Green  Island  Ice  Co.  v.  Nor- 
ton, 105  A.  D.  331  (affd.  in  1!)8  N.  Y.  529),  that  the  State  being 
the  owner  of  the  fee  of  the  bed  of  the  Mohawk  basin  it  was  com- 
petent for  the  L^slature  to  restrict  the  right  to  take  ice  there- 
from to  persons  obtaining  permission  ao  to  do  from  the  Superin- 
tendent of  Public  Works. 

"If  (says  the  court)  the  ice  belongs  to  the. owner  of  the 
fee  where  it  is  fonried,  then  the  ice  in  question  here  belongs 
to  the  State.  '  Lands  appropriated  by  the  canal  authorities 
for  the  use  of  the  canal,  under  the  statute,  are  held  by  the 
State  in  fee.'  (Sweet  v.  City  of  Syracuse,  129  N.  Y.  316, 
334;  Heacock  &  Ucrry  v.  State  of  New  York,  105  id.  248.) 

"  It  seems  to  me  that  the  control  that  the  State  has  over 
the  canals  and  their  waters  is  different  from  that  which  it 
exercises  over  the  navigable  waters  of  the  State.  The  one  it 
exercises  by  right  of  sovereignty,  and  '  among  other  ri^ts 
which  pertain  to  sovereignty  is  that  of  using,  regulating  and 
controlling  for  special  purposes  the  waters  of  all  navigable 
rivers  or  streams,  whether  fresh  or  salt,  and  without  regard 
to  the  ownership  of  tiie  soil  beneatli  the  water.'  (Smith 
V.  City  of  Rochester,  92  N.  Y.  403,  477.) 

"  In  the  case  of  its  canals,  as  we  have  seen,  it  owns  the  fee 
of  the  land  beneath  the  waters  and  the  atrip  of  land  on  each 
side;  it  owns  it  as  it  owns  its  public  buildings,  and  while  that 
ownership  is  for  the  benefit  of  the  people,  and  one  in  which 
the  people  have  an  interest,  that  interest  is  a  collective,  not 
a  several  interest,  not  an  interest  which  permits  any  one  of 
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the  people  by  right  of  firat  appropriation  to  take  a  portion 
thereof  and  reduce  it  to  private  ownership." 

It  will  be  observed  that  the  court  clearly  diatinguishea  between 
the  rights  of  the  State  in  ita  canal  proper  and  in  its  navigable 
waterways  canalized. 

The  aame  distinction  is  pointed  out  in  Gould  on  Waters,  Sd  Ed-, 
Bection  Ifll,  where  it  is  said  that: 

"  When  the  State  appropriates  the  fee  of  land  for  the  con- 
struction of  canals,  the  former  owner  has  no  right  to  take  ic* 
therefrom ;  but  if  the  canal  is  simply  a  servitude  the  owner  of 
the  feet  is  entitled  to  take  the  ice  when  its  removal  does  not 
interfere  with  the  navigation  or  the  use  of  the  water  for 
hydraulic  purposes." 
A  reading  of  the  comtntmication  of  the  Superintendent  of  PuUic 
Works  presenting  this  inquiry  discloses  that,  in  the  main,  the  State 
has,  in  the  exercise  of  its  reserved  sovereign  right,  and  without 
any  appropriation,  merely  enteral  upon  and  improved  the  naviga- 
tion of  these  navigable  streams. 

Such  action  did  not,  in  my  opinion,  eerve  to  divest  riparian 
owners  of  any  riparian  rights,  or  the  public  of  any  rights  which 
they  possessed  in  these  waters  prior  to  the  State's  entry.  If  prior 
thereto  they  possessed  the  right  to  cut  ice  thereon  the  mere  fuct 
that  the  State  has  seen  fit  to  enter  upon  and  make  use  of  the  streams 
for  canal  purposes,  and  accordingly  to  alter  the  natural  conditions 
to  meet  the  needs  of  navigation,  does  not  divest  them  of  those 
ri^ts. 

Riparian  owners  on  these  rivers  whose  title  extends  to  the  thresh 
of  tho  stream  would  seem  under  the  rule  heretofore  stated)  in  t"^ 
absence  of  the  exercise  by  the  State  of  the  power  of  eminent 
domain,  depriving  them  of  tho  right),  entitled  to  harvest  'c* 
formed  on  the  water  within  their  property  lines. 

In  Williams  v.  City  of  Utica,  217  N.  Y.  162,  it  was  held  that 
the  patent  therein  involved,  because  of  the  peculiar  language  em- 
ployed, carried  title  to  the  bed  of  the  Mohawk  river;  but  in  the 
more  recent  case  of  Danes  v.  State.  219  N.  Y.  67,  the  Court  of 
Appeals  reiterates  the  general  rule  that  the  title  to  the  beds  of  the 

Digilized  by  Google 


Opinions  op  thg  AiTOBiiEr-GGNBEAL  319 

Mohawk  and  Hudson  rivers  above,  as  well  ae  below  the  influence 
of  the  tide,  is  in  the  Stata 

I  think  it  may  fairl;  be  laid  down  as  a  general  rule,  permitting 
of  but  few  exceptionsj^  that  the  State  holds  fee  title  to  the  bed  of 
the  Mohawk  and  Hudson  rivers,  but  it  holds  this  title  not  as  a 
proprietor  but  aa  a  sovereign  in  trust  for  the  people. 

As  stated  in  Roesmiller  v.  State,  58  L.  R.  A.  (Wis.)  93,  98: 

"  Wherever  the  title  to  the  beds  of  navigable  waters  is  in 
the  State  for  public  purposes,  all  the  incidents  of  public  waters 
at  common  law  exist,  and  that  thej  include  the  public  right  of 
taking  ice  to  the  same  extent  as  the  right  of  taking  fish,  etc" 

The  rule  is  stated  in  20  Cjc.  331,  as  follows: 

"  In  the  absence  of  a  statute  to  the  contrary,  where  the 
State  owns  the  bed  of  a  stream,  the  right  to  cut  ice  thereon, 
ifl  a  common  right  of  the  public,  where  there  is  no  inter- 
ference with  any  other  person  to  a  like  enjoyment,  subject 
only  to  such  mere  police  regulations  as  the  Legislature  may 
prescribe  to  preserve  the  common  right  Subject  to  such  rules, 
one  person  has  the  same  right  to  the  ice  formed  upon  public 
waters  as  has  another  until  there  has  been  an  actual  appro- 
priation of  such  ice.  The  State  is  not  the  owner  of  ice  formed 
on  public  waters,  and  baa  no  right  to  sell  it.  The  limit  of 
State  authority  to  interfere  with  the  taking  of  ice  from  public 
waters  is  the  making  of  regulations  which  will  preserve  the 
common  right  to  do  ao." 

In  Slingerjand  v.  International  Contracting  Co.,  43  A.  D.  215, 
224  (affd.  in  169  N.  Y.  60),  the  court  says: 

"  The  State  owns  the  Hudson  river  in  trust  for  (he  use 
of  the  public.  Apart  from  the  statute  about  to  be  considered 
(referring  to  tiie  statutes  now  embodietl'in  article  XVI  of 
the  General  Business  Law),  the  ice  formed  upon  it,  like  the 
fish  within  it,  become  the  property  of  the  captor  who  first 
peacefully  seizes  it," 

The  opinion  of  the  Court  of  Appeals  in  the  same  case  (169 
N.  Y.  60,  72)  states  that: 
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"  The  Hudson  river,  being  a  navigable  stream,  the  ice 
formed  therein  belongs  to  the  first  appropriator  and  the  right 
to  take  it  is  one  owned  in  common  with  the  public ;  except  as 
an  exclusive  privil^e  is  conferred  by  the  statute  upon  the 
owners,  or  lessees,  of  ice  houses  on  the  river  of  cutting  and 
gathering  the  ice  formed  in  the  waters  adjacent  to  their  lands, 
upon  compliance  with  certain  conditions.  (Chapter  953, 
Laws  of  1895 ;  chapter  388,  Laws  of  1879.)" 

In  American  Ice  Co.  v.  Catskill  Cement  Co.,  43  Misc.  221,  226. 
the  court  says,  speaking  of  the  Hudson  river,  that : 

"  It  has  been  the  law  of  this  State  until  the  Legialatare 
otherwise  decreed  (by  chapter  953,  Lawa  of  1895,  and  chapter 
264,  Laws  of  1899)  that  this  ice  was  common  property  and 
belonged  to  the  first  appropriator." 

See  also  Bnggs  t.  Knickerbocker  Ice  Co.,  11  Misc.  197. 

The  New  York  cases  cited  had  to  do  with  the  Hudson,  a  river 
navigable  in  law  as  well  as  in  fact ;  but  the  authorities  appear  to 
apply  the  rule  there  laid  down  to  rivers  navigable  in  fact  but  not 
in  law  (such  as  the  Wohawk,  and  the  Hudson  above  tide  water), 
the  title  to  which  is  held  by  the  State  as  a  sovereign  in  trust  for 
the  public,  and  to  hold  that: 

"  The  right  of  every  person  within  the  State  to  enjoy  its 
public  waters  for  every  l^itimate  purpose,  including  the 
cutting  and  appropriation  of  ice,  which  does  not  wrongfully 
interfere  with  the  right  of  any  other  person  to  like  enjoyment, 
subject  only  to  such  mere  police  regulations  as  the  legislature 
may  in  its  wisdom  prescribe  to  preserve  the  common  heritage 
of  all  is  a  constitutional  right  of  all  persons  within  the  State." 

and  that  the  State  possesses  no  such  property  right  or  interest  in 
the  waters  of  such  stream  or  the  ice  formed  therefrom  as  will  per 
mit  it  to  sell  the  same.  (Rossmiller  v.  State,  58  L,  R.  A.  [Wis.] 
93.) 

The  distinction  in  this  respect  between  ice  forming  on  canaliied 
streams  and  on  artificial  canals  is  adverted  to  in  the  opinion  of 
the  court  in  Green  Island  Ice  Co.  v.  Norton  (supra).  It  lies  in 
the  different  character  of  the  State's  ownership  of  the  two  things. 
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As  to  ice  forming  upon  its  public  rivers  which  have  merely  been 
canalized,  the  only  power  possessed  by  the  State  ia  ono  of 
regulation. 

So  far  as  the  Hudson  is  concerned,  the  upland  owners  possessing 
ice  liouscfl  on  thf  banks  thereof  are  afforded  a  preferential  right  to 
the  ice  forming  thereon  by  virtue  of  the  provisions  of  article  XVI 
of  the  General  Business  Law,  which  has  been  sustained  by  the 
courts  only  as  an  exercise  of  the  State's  power  to  regulate  the 
taking  or  appropriation  of  the  ice  (Slingerland  v.  International 
Contracting  Co.,  43  A.  D.  215;  affd.  in  169  N.  Y.  60.) 

Applying  these  rules  to  the  above  enumerated  situations : 

1.  The  fact  that  the  State  has  entered  upon  these  rivers  and 
merely  canalized  and  deepened  them  (without  making  any  appro- 
priation) does  not  in  my  opinion  operate  to  divest  riparian  owners 
or  the  public  of  their  former  rights  to  the  ice  formed  thereon. 

2.  The  fact  that  the  State  has  appropriated  or  owns  portions  of 
the  banks  of  these  rivers  has  no  bearing  on  the  question  of  the 
right  of  the  public  or  the  riparian  owners  to  cut  ice  thereon,  the 
determining  factors  being  that  the  rivers  are  public  navigable 
rivers  and,  assuming  that  the  State  has  title  to  the  bed,  it  is  as  a 
sovereign  in  trust  for  the  public 

3.  With  respect  to  the  situations  enumerated  in  the  third  classi- 
fication, I  am  informed  that  at  certain  points  on  the  Hudson  and 
Mohawk  rivers  the  State  has  erected  dams  which  cause  the  water 
to  overflow  the  natural  banks  of  the  river  and  submerge  large  areas 
of  natural  upland  to  which  the  State  has  by  appropriation  or 
otherwise  obtained  the  absolute  fee  title.  Thus  a  large  ice  field 
has  been  created  on  and  over  land  outside  of  tlie  natural  bed  of  the 
river,  to  which  land  the  State  owns  the  absolute  fee  title. 

While  the  State  has  no  title  to  the  ice  formed  within  the  limits 
of  the  natural  bed  of  these  rivers,  applying  the  rile  laid  down  in 
Green  Island  Ice  Co.  v.  Norton  (supra)  and  other  cases,  I  am 
persuaded  that  it  has  such  a  proprietory  title  to  and  interest  in  the 
ice  formed  on  these  artificial  areas,  without  the  limits  of  the 
natural  bed,  that  it  may  sell  or  dispose  of  the  same,  and  that  the 
11 
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aforesaid  provisions  of  section  33  of  the  Canal  Law  apply  to  iee 
foimd  on  these  areas. 

4.  Under  the  state  of  facts  assumed  in  the  fourth  classificatioii 
I  think  the  State  does  not  possess  the  right  to  sell  the  ice  formed 
upon  these  rivers. 

I  have  not  considered  it  necessary  and  have  not  intended  by  the 
foregoing  to  express  any  opinion  as  to  whether  the  riparian  owners 
along  these  streams  possess  any  rights  in  the  ice  formed  therera 
superior  to  the  rights  of  the  general  public. 

Dated,  December  19,  1916. 

E.  E.  WOODBURY, 

Attomey-Qeneml 

To  Hon.  William  W.  Wotherspoon,  Superiniendevt  of  Pvblir 
Works,  Alhany.N.  Y. 
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Pkisoh  Law  —  Code  or  Cbiiqrai.  Pbocedvbe — Cebtipicates  df  Rusokable 

DOOBT. 

A  prisoner  who  obtains  a  certiflcate  of  reasonable  doubt  may  not  have 
counted  in  his  favor  the  time  he  b  Ht  liberty  under  such  certificate  upon 
his  prison  sentence, 

Inquiet 

If  a  prisoner  is  released  from  priaon  upon  a  certificate  of  reason- 
able doubt,  which  certificate  is  thereafter  vacated  and  he  is  re- 
turned to  prison,  does  the  time  he  was  out  of  prison  by  reason  of 
such  certificate  count  as  part  of  the  term  of  his  original  sentence  ? 

Opinion 

My  conclusion  ia  that  the  issuance  of  the  certificate  of  reasonable 
doubt  stays  the  execution  of  the  sentence.  This  ia  based  upon  sec- 
tion 531  of  the  Code  of  Criminal  Procedure,  as  follows : 

"  If,  before  the  granting  of  the  certificate,  the  execution  of 
the  judgment  have  commenced,  the  further  execution  thereof 
is  suspended  and  the  defendant  must  be  restored  by  the  officer 
in  whose  custody  he  is  to  his  original  custody." 

The  result  would  be,  therefore,  that  during  the  time  he  waa  out 
of  prison  under  the  certificate,  his  sentence  would  cease  to  run  and 
upon  his  return  he  would  have  to  serve  fhe  interrupted  time. 
Dated,  January  6,  1016. 

E.  E.  WOODBURY, 

A  itomey-GeneraJ. 

To  Hon.  Jons  B.  Riiet,  Superiniendent  of  State  Prieons,  Albany, 

N.r. 
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DoMcenc  Relations  Law — Cohuoh  Law  Mabriaoes — Saving  Clause,  |  19. 

A  inarria)^  conaunnnnted  upoD  the  high  seas,  b;  the  cBptain  of  Ui( 
vessel  would  be  invalid  under  our  laws,  unlest  one  or  both  of  the  con- 
tracting parties  believed,  in  good  faith,  that  the  person  solemuiung  tht 
marriage  had  authority  to  do  io. 

Inqdibv 

Does  a  marriage  ceremony  performed  by  tlie  captain  of  a  vesael 
owned  by  a  New  York  State  corporation  upon  the  high  eeaa  pll^ 
porting  to  unite  in  wedlock  two  residents  of  the  Kingdom  of  Ben- 
mark  Cfmatitute  a  legal  marriage  under  the  laws  of  the  State  of 
New  York  ? 

Opinion 

My  opinion  ia  asked  as  to  the  validity  of  a  marriage  between 
Peter  Theador  Tbogerson  and  Valboi^  Maria  Stumanu,  and  1 
am  informed  by  the  papers  accompanying  the  inquiry  that,  on 
July  8th,  1907,  the  above  named  parties,  both  residents  of  Copen- 
hagen, Denmark,  and  I  assume  citizens  of  that  country,  were 
married  by  one  A,  W.  Nelson,  Captain  of  the  Paeifle  Mail  S.  S. 
"  City  of  Panama,"  on  board  said  ship ;  that  at  the  time  of  such 
marriage  the  ship  was  seven  nautical  miles  from  land.  The  ma^ 
riage  ceremony  was  performed  by  aach  captain  upon  the  mutual 
request  of  the  contracting  parties,  but  there  is  nothing  to  indicate 
that  the  captain  was  clothed  with  any  authority  to  perform  such 
ceremony,  as  provided  by  and  under  the  statutes  of  this  State,  and 
I  assume  for  the  purpose  of  this  opinion  that  he  had  no  ri^t  to 
solemnize  such  a  marriage  according  to  the  laws  of  this  State.  The 
certificate  is  signed  by  three  witnesses. 

It  is  stated  in  the  letter  of  Hon.  T.  W.  Gregory,  United  States 
Attorney-General,  to  the  Secretary  of  State,  Hon.  Kobert  LaDsiDg. 
that  the  validity  of  this  marriage  will  depend  upon  the  laws  of 
this  State,  and  the  reason  given  for  such  statement  is  the  fact 
that  the  "  City  of  Panama  "  is  owned  by  the  Pacific  Mail  Steam- 
ship Company,  which  is  ineorpomtod  under  the  laws  of  the  State 
of  New  York. 

The  two  contracting  parties  were  residents  and  citizens  of  a  fo^ 
eign  country  at  the  time  of  such  marriage,  and  the  ceremony  was 
performed  outside  of  the  three  mile  limit  and  therefore  outside  of 
the  jurisdiction  of  both  the  United  States  and  tl^  Stateiof  New 
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York,  and  having  been  performed  upon  the  oceaa  outside  of  the 
juriBdiction  of  any  country,  it  would  appear  to  me  that  it  is  more 
important  to  ascertain  whether  the  marriage  was  valid  by  the  laws 
of  Denmark.  However,  it  has  been  held  that  the  validity  of  a 
marriage  is  to  be  determined  by  the  law  of  the  State  where  it  was 
entered  into  (Tan  Voorhis  v.  Brintnall,  86  N.  Y.  18),  and  as 
the  vessel  upon  whi(4i  the  marriage  was  solemnized  was  owned  by 
a  New  York  corporation  and  sailing  under  the  American  flag,  and 
registered  at  the  port  of  New  York,  it  is  deemed  essential  that  the 
marriage  should  be  tested  by  the  laws  of  the  State  of  New  York, 
and  inasmuch  as  Mr,  Brun,  the  Danish  minister,  has  asked  the 
question  "  whether  the  marriage  was  a  lawful  and  valid  marriage 
according  to  the  laws  of  the  State  of  New  York,"  I  have  given  the 
subject  consideration  along  those  lines. 

Prior  to  the  enactment  of  chapter  339  of  the  Laws  of  1901,  a 
man  and  woman,  by  agreeing  to  be  married,  followed  by  cohabita- 
tion and  mutual  acknowledgment  by  both  of  the  existence  of  the 
marital  relations  and  by  holding  each  other  out  to  the  world  as 
husband  and  wife,  thus  became  legally  married,  and  such  mar- 
riages were  known  as  "  commtxi  law  "  marriages,  but,  by  the  pas- 
sage of  the  above  act,  section  19  thereof  provided  that  no  marriage, 
after  January  let,  1903,  should  be  valid  unless  solemnized  as 
therein  stat^,  and  this  provision  remained  in  force  until  the  pas- 
sage of  chapter  742  of  the  Laws  of  1907,  which  took  effect  Jan- 
uary 1,  1908.  This  section  19  was  repealed  by  the  last  mentioned 
act  and  since  that  time  there  has  been  no  direct  prohibition  against 
common  law  marriages  except  as  the  statute  provides  that  all 
marriages  mus(  be  solemnized  by  certain  clei^yraen  and  officers 
named  therein,  which  inferentially  at  least  prohibits  the  con- 
summation of  marriage  by  common  law  methods.  This  section  was 
in  full  force  and  effect  at  the  time  of  the  marriage,  or  pretended 
marriage,  of  the  parties  under  consideration  herein;  however, 
there  is  a  saving  clause  for  marriages  solemnized  under  certain  con- 
ditions, and  for  a  better  understanding  of  its  provisions,  it  is  here 
^ven  in  full : 

"  §  19.     No  marriage  claimed  to  have  been  contracted  on  or 
aft^  the  first  day  of  January,  nineteen  hundred  and  two, 
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within  this  State,  otherwise  than  in  this  article  providril. 
shall  be  valid  for  any  purpose  whatever,  provided,  howeier. 
that  DO  such  marriage  shall  he  deemed  or  adjudged  to  be 
invalid,  nor  shall  the  validity  thereof  be  in  any  way  affecifl 
on  account  of  any  want  of  authority  in  any  [leraon  solenniziiig 
the  same  under  subdivision  one,  two,  three  and  four  of  Becliiffl 
eleven  of  this  article,  if  consummated  with  a  full  belief  n 
the  part  of  the  persons  so  married,  or  either  of  them,  that  &e^ 
were  lawfully  joined  in  marriage  or  on  account  of  any  mis- 
take in  the  date  or  place  of  marriage  or  in  the  residence  of 
either  of  the  parties  in  case  of  a  marriage  solemniud  under 
subdivision  four  of  said  section  eleven." 

"  §  1.     This  act  shall  take  effect  on  the  first  day  of  Jan- 
uary, in  the  year  nineteen  hundred  and  two." 

It  will  be  observed  that  notwithatanding  the  prohibition  of  w"* 
mon  law  marriages  which  continued  down  to  .Tanuary  1,  190^.  ii 
was  provided  that  such  a  marriage  should  not  he  held  to  be  invalid 
for  want  of  authority  in  the  person  solemnizing  the  sane,  if  <^' 
summated  with  a  full  belief  on  the  part  of  the  persons  so  niBrricd. 
or  either  of  them,  that  they  were  so  married,  and  if  it  is  a  fact  that 
one  or  both  of  the  parties  believed  that  the  captain  hai  ^^ 
authority  to  marry  them,  and  acted  upon  that  assumption,  toe 
marriage  would  be  held  valid  so  far  as  the  laws  of  this  State  ire 
concerned.     (Matter  of  Ilinman,  147  App.  Div.  452.) 

'I  have  been  unable  to  find  any  case  whore  a  marriage  vas  foi- 
summated  upon  the  high  seas  except  by  a  minister  of  the  Gospel. 

In  Culling  v.  Culling,  74  Law  Times  Reports,  252,  it  was  hfW 
that  a  marriage  solemnized  by  a  clergyman  of  the  Estatilwli™ 
Church  of  England,  at  sea,  without  the  publication  of  banns  or  tbf 
obtaining  of  a  license,  was  a  valid,  common  law  marriage. 

If  the  marriage  of  these  two  parties  can  be  sustained  ni^  '"■' 
ground  under  our  laws,  it  wonM  have  to  be  under  the  saving  clau-'e 
of  section  19,  as  it  was  not  claimed  that  there  was  any  vrrittf 
contract  made  and  signed  by  the  parties  as  provided  by  section  H 
of  the  Domestic  Relations  Law,  as  amended  by  chapter  339,  "'" 
of  1902,  nor  that  the  captain  had  any  authority  to  perfom  it^ 
ceremony  as  required  by  our  statutes. 
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Foreign  niarrin^es  have  been  held  valid  here  as  reepecta  the 
inheritance  of  property. 

Ilaynea  v.  ATeDennott,  7  Abb.  N.  C.  98. 

It  has  also  been  held  that : 

"  Unloag  expressly  so  provided  by  'statute  a  marriage  sol- 
emnized by  an  Hnanthorized  person  is  not  void  where  the 
parties  assent  to  the  marriage  and  it  is  acknowledged  and  con- 
summated by  cohabitation  as  husband  and  wife." 
Ilnnter  v.  Milan,  41  Pacific,  332. 
Londerry  v.  Chester,  2  N.  II.  2C8. 

This  principle  would  apply  to  these  parties  if  it  were  not  for  the 
fact  that  our  statutes  did  expressly  provide  the  persons  who  could 
solemnize  marriages,  and  a  captain  of  a  vessel  is  not  one  of  the 
persons  mentioned  therein.  And  it  appears  very  clearly  that  the 
only  way  the  marriage  in  question  can  be  held  to  be  valid  is  nnder 
the  saving  clause  of  section  19  as  hereinbefore  stated. 

I  do  therefore  conclude  that  the  marriage  of  Peter  Theador 
Thogersen  to  Valborg  Maria  Stumann  by  the  captain  of  the  steam- 
ship "  City  of  Panama  "  was  valid  so  far  as  the  laws  of  the  State 
of  New  York  apply,  provided  either  or  both  of  the  two  cMitracting 
parties  fully  believed  that  they  were  lawfully  joined  in  marriage. 

I  herewith  return  the  marriage  certificate. 

Dated,  .Tanuary  24,  1916. 

E.  E.  WOODBURY, 

A  ttomey-Oetieral. 
To  Hon.  CuAKLEfl  S.  Whitman,  Oovmor,  Alhany,  N.  ¥. 


Atiemftbd  Common  T/aw  and  Contbactwai,  Marbiage  ix  Japan  —  Nor 
Vaud  in  New  Tobk  Statk  —  Citizenship  of  Ilceoitimate  Child  a 
Fedkral  Question  —  Domestic  Rojitions  IjAW,  {  11 — TJnitgo  States 
BeviRBu  Rtatittkb,  |  lftB3  —  Civit  Code  of  Japan,  Articles  778.  836  — 
abticlk8  xiii  and  xiv  "the  law  conceknino  the  application  of 
Laws  in  Gbnual  "  of  Japan. 

A  so-called  common  law  mirriaife  and  an  attempted  contractuftl 
marriage  bptwren  a  citizen  of  the  State  of  New  York  and  m  Japanese 
woman  in  Japan  would  not  be  Teci>f;iiized  aa  a  valid  marriage  in  New 
York  State  beraiiHe  not  rerngnizpS  as  a  vsliii  rommon  law  or  atatutory 
marriage   in   Jnpnn.      M'liether   an   illegitimnte   child   of  such   parties   is 
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a  citi2«n  of  the  State  at  New  York  depends  primarily  upon  whether  hr 
is  a  citizen  of  the  United  States,  and  of  thai  queetioD  the  Federal 
governmeat  has  exclusive  jurisdiclion. 

Inqoiby 

1.  Is  a  commou  law  marriage  contracted  in  Japan  between  a 
citizen  of  the  State  of  New  York  and  a  Japanese  voman  a  1^1 
marriage  under  the  laws  of  the  State  of  New  York,  and 

2.  Is  tbe  issue  of  such  a  marriage  a  citizen  of  this  State  ? 

Opinion 

Peter  Wallace,  Jr.,  was  born  on  March  18, 1905,  of  Sato  Tani,  a 
Japanese  woman,  a  subject  of  that  country.  At  tbe  time  of  such 
birth,  tbe  parents  were  not  married  and  tbe  child  was  bom  an 
illegitimate.  The  father  and  mother  continued  to  cohabit  and  lira 
t{^ther  until  March  2Cth,  1910,  at  which  time  they  entered  into 
a  contract  by  which  they  agreed  to  take  each  other  as  husband  and 
wife.  This  contract  of  marriage  was  duly  signed  and  sealed  by 
the  respective  parties  at  Maiboong,  Unsan  District,  Empire  of 
Korea,  in  the  presence  of  two  witnesses  and  was  duly  acknowledged 
by  both  before  Ozro  0,  Gould,  Vice  and  Deputy  Consul  Genera] 
of  the  United  States,  at  Seoul,  Korea. 

Peter  Wallace,  Sr.,  the  father  of  Peter  Wallace,  Jr.,  was  at  the 
time  of  such  marriage  and  still  is  a  citizen  of  the  United  States 
and  a  resident  of  the  State  of  New  York,  and  has  never  taken  anv 
steps  to  become  a  citizen  of  Japan,  or  any  other  foreign  countrj. 
and  still  claims  to  be  a  citizen  and  resident  of  the  State  of  New 
York. 

The  questicms  formulated  by  the  Department  of  State  at  Wash- 
ington for  answer  by  our  State  authorities  are  these : 

Ist.  Was  the  marriage  of  Peter  Wallace,  Sr.,  and  Sato  Tani  a 
legal  marriage  under  the  laws  of  the  State  of  New  York  ? 

2nd.  Does  the  marriage  of  the  parents  of  Peter  Wallace,  Jr., 
establish  hie  status  as  a  citizen  of  the  State  of  New  York ! 

It  has  been  repeatedly  held  in  this  State  that  the  law  of  tbe 
State  or  country  where  the  marriage  takes  place  will  control  the 
question  whether  or  not  the  marriage  shall  be  recognized  as  valid 
in  this  State.  (Miller  v.  Miller,  91  N.  Y.  315 ;  Olmsted  v.  Olmsted, 
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190  N.  T.  464,)  We  are  concerned  therefore  in  ascertaining  the 
law  of  Japan,  in  which  country  Peter  Wallace  and  Sano  Tani  were 
domiciled  when  the  marriage  ceremony  was  attempted. 

Previous  to  the  Civil  Code  of  Japan  (enacted  July  16,  1898)  ■ 
"common  law"  marriages  were  recognized  in  that  country.  But 
since  that  date  the  legal  formalities  of  marriage  must  be  followed. 
These  are  a  contract  either  written  or  oral  in  the  presence  of  two 
witnesses,  and  filed  with  or  notified  to  and  thereafter  recorded  by 
(lie  Registrar  of  the  Family  Registry  Office 'of  the  city  or  village 
(article  775,  Civil  Code  of  Japan).  So  that,  assuming  as  we  must 
that  these  formalities  were  not  followed,  there  has  been  I  cO'nclude 
no  legal  marriage  of  Wallace  and  the  Japanese  woman  so  far  as 
the  laws  of  Japan  are  concerned. 

Article  XTII  of  the  Japan  statute  entitled  "  The  Law  Concern- 
ing the  Application  of  Laws  in  General,"  provides  that: 

"  The  conditions  of  the  formation  of  a  marriage  are  deter- 
mined in  respect  to  each  party  by  the  law  of  his  or  her  home 
country,  but  as  regards  form,  the  law  of  the  place  of  celebra- 
tion of  the  marriage  governs." 

And  article  XIV  of  the  same  statute  provides : 

"  The  effect  of  a  marriage  ie  determined  by  the  law  of  the 
home  country  of  the  husband." 

This  means  that  the  formalities  of  a  marriage  in  Japan  must  be 
those  of  Japan ;  and  such  rule  is  in  harmony  with  the  rule  as  stated 
in  the  New  York  cases,  i.  e.,  the  law  of  lex  loci  governs.  The  con- 
ditions which  must  exist  to  authorize  a  marriage  are  determined  by 
the  laws  of  the  home  country  of  each  party  (conditions  as  to  age, 
capacity,  consent,  etc.),  and  those  which  spring  into  existence  after 
the  marriage  are  those  of  the  home  country  of  the  husband. 

Section  24  of  the  New  York  Domestic  Relations  Law,  providing 
that  illegitimate  children  are  legitimatized  by  the  subsequent  mar- 
riage of  the  parents,  is  the  law  of  the  home  country  of  Peter  Wal- 
lace, the  husband,  and  would,  since  Japan  permits  that  statute 
to  operate  within  its  borders,  legitimatize  the  child  in  Japan,  pro- 
vided of  course  a  valid  marriage  had  taken  place  in  Japan  aceord- 
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ing  to  the  laws  of  that  country.  Japan  also  has  a  statute  legitima- 
tizing children  upon  the  marriage  of  the  parents  (article  S3G, 
Civil  Code  of  Japan).  The  child  having  once  been  legitimatized 
iu  Japan,  would  then  be  recognized  as  legitimate  by  the  courts  of 
this  State.     (Miller  v,  Itiller,  supra.) 

All  these  statutes  and  rulings,  however,  presuppose  a  valid  mar- 
riage in  Japan. 

We  have  thus  far  observed  why  there  was  no  common  law  or 
statutory  marriafre  of  Peter  Wallace  and  Sato  Tani  under  the  laws 
of  Japan.  Nor  was  there  a  written  contractual  New  York  mar- 
riage at  the  American  Consulate  in  compliance  with  the  Domestic 
Relations  Law  of  this  State  (section  11),  for  the  reason  that  the 
contract  was  not  acknowledged  before  a  judge  of  a  court  of  reconl 
as  that  section  provides.  Nor  do  the  New  York  courts  recognize 
a  common  law  marriage  which  was  not  recognized  by  the  law  of  the 
country  in  which  the  parties  resided  when  the  relations  were  being 
carried  on.     (Matter  of  Hall,  61  A.  D.  266.) 

I  conclude,  therefore,  upon  the  facts  as  stated  that  New  York 
State  will  not  recognize  a  marriage  as  existing  hetwe<en  Peter  Wal- 
lace and  Sato  Tani. 

With  respect  to  the  question  of  citizenship  (the  second  question 
propounded)  I  feel  that  more  properly  it  should  be  left  to  the  State 
Department  at  Washington,  Tlie  department  apparently  desires 
to  determine  whether  Peter  Wallace,  Jr.,  is  a  citizen  of  the  United 
States,  and  the  solution  of  that  question  depends  in  my  opinion 
entirely  upon  a  construction  of  section  1993  of  the  United  State' 
Revised  Statutes :  "  Citiaimship  of  rhUdren  of  citizens  bom 
abroad,"  All  children  heretofore  born  or  hereafter  bom  out  of 
the  limits  and  jurisdiction  of  the  TTnited  States,  whose  fathers 
were  or  may  be  at  the  time  of  their  birth  citizens  thereof,  are 
declared  to  be  citizens  of  the  Fnitcd  States;  but  the  ri^ts  of 
citizenship  shall  not  descend  to  children  whose  fathers  never  resided 
in  the  United  States."  A  determination  by  this  office  that  Peter 
Wallace,  Jr.,  was  a  citizen  of  New  York  would  involve  nothing 
other  than  a  bold  interpretation  by  me  of  section  1993,  a  Federal 
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Btatute,  for  no  person  so  far  as  I  can  discover  can  be  a  citizen  of 
New  York  without  first  being  a  citizen  of  the  United  States, 

Dated,  January  26,  1916. 

E.  E.  WOODBURY, 

A  ttomey-Generai. 
To  Hon.  Feamcis  M.  Hugo,  Secretary  of  Slate,  Albany,  N.  Y. 


Boards  or  Svpebvisobs  —  Powebb,  Etc. 

A  board  of  BUperviwra  has  no  authority  to  appropr>«t«  money  for  the 
■uppTQsaion  of  the  mosquito  nuisance. 

Imquiry 

Has  a  Board  of  Supervisors  authority  to  appropriate  money  for 
the  distribution,  throughout  the  schools  of  the  county,  of  cards 
regarding  the  mosquito  evil,  for  the  purchase  of  moving  picture 
ulma  or  for  paying  the  expaises  of  public  speakers  ? 

Opinion 

It  has  been  held  (Wakely  v.  Mclntyre,  154  N.  Y.  628),  that 
Boards  of  Supervisors,  in  the  exercise  of  l^slative  powers  con- 
ferred upon  them  by  the  Constitution,  are  not  confined  in  their 
action  to  the  bare  letter  of  the  statute,  but  may  in  the  exercise  of 
sound  discretion  act  under  powers  that  are  to  be  fairly  implied. 
However  this  may  be,  some  statute  must  be  found  either  expressly 
or  impliedly  authorizing  the  act  sought  to  be  accomplished. 

I  have  searched  the  County  Law  to  find  some  provision  that 
would  "  either  expressly  or  impliedly  "  authorize  the  appropriation 
above  referred  to,  but  I  am  unable  to  find  any  such  provision  which 
I  think  can  be  construed  to  cover  it.  It  is  provided  in  section  240 
of  the  County  Law,  subdivision  15,  that  "  the  expenses  necessarily 
incurred,  and  sums  authorized  by  law,  or  by  the  Board  of  Super- 
visors pursuant  to  law,  to  be  raised  for  any  connty  purpose,"  shall 
be  county  charges.  This  provision  is  the  only  one  that  can  be 
stretched  to  cover  such  an  appropriation,  but  any  expenses  author- 
ized by  the  Board  of  Supervisors  must  be  pursuant  to  aonio  act  of 
the  Legislature,  expressed  or  implied,  and  unless  there  is  some 
enactment  that  I  have  overlooked,  there  is  no  such  law.      /  -  i 


334  Opinions  op  the  Attobney-Genehal 

The  abatement  of  nuisances  and  the  suppression  of  evils  that  are 
detrimenta]  to  the  public  health,  aubjeot  to  such  supervision  over 
them  as  the  State  Board  of  lleajth  is  given  by  statute,  is  vested  in 
the  local  boards  of  health,  and  sections  27,  28  and  29  of  the  Public 
Health  Law  relate  to  the  suppression  of  the  moquito  evil  and 
should  be  followed,  and  if  the  statute  ia  insufficient  it  would  be 
preferable  to  have  it  amended  rather  than  to  adopt  some  course 
that  is  not  authorized  by  statute. 

I  take  it  that  the  contemplated  purchase  of  films  to  be  displayed 
in  moving  picture  shows  and  expense  of  securing  public  speakers 
is  all  along  the  line  of  the  abatement  of  the  mosquito  nuisance,  and 
the  whole  of  the  proposed  appropriation  of  $1,600  is  subject  to  the 
suggestion  hereinafter  made. 

I  do,  therefore,  advise  you  that  the  Eoard  of  Supervisors  of 
Westchester  County  have  not  the  authority  to  make  the  appropria- 
tion referred  to  in  your  letter  for  the  purposes  therein  stated. 

Dated,  February  21,  1916. 

E.  E.  WOODBURY, 

AHomey-Generol. 
To  Hon.  Hebmann  M.  Bifiua,'  Commissioner  of  Health,  Albany, 
N.Y. 


Imquiey 


First.  Where  charges  have  been  preferred  against  a  sheriff,  and 
the  sheriff  subsequently  removed  by  the  Governor,  are  claims  for 
services  and  expenses  rendered  by  the  referee  appointed  by  the 
Governor,  the  Deputy  Attorney-General  and  assistant  counsel  and 
expert  accountant,  legal  claims  against  the  county  1 

Second.  Are  the  claims  of  the  attorneys  employed  by  the  sheriff 
to  defend  him  in  his  case  legal  claims  against  the  county? 

Opinion 

Subdivision  16  of  section  240  of  the  County  Law  provides  as 
follows:  ,-.  I 
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"  The  following  are  eountj  diarges: 

"  16.  The  reasonable  coats  and  expenees  in  proceedings  be- 
fore the  Governor  for  the  removal  of  any  county  officer  upon 
charges  preferred  against  him,  including  the  taking  and  print- 
ing of  the  testimony  therein." 

It  is,  therefore,  apparent  that  all  expenses  set  forth  in-  the  first 
paragraph  of  your  letter  are  proper  county  charges.  Those  in  the 
second  paragraph  are  not  lawful  couflty  charges.  Both  these  con- 
clusions have  been  judicially  arrived  at  and  are  discussed  at  length 
in  People  ex  rel,  Nash  v.  Board  of  Supervisors,  164  A.  D.  89,  94, 
to  which  you  should  refer. 

Dated,  March  1,  1916. 

E.  E.  WOODBURY, 

Attomey-Oenerai. 
To  Silas  F.  Pottee,  Esq.,  West  Vietma,  Oneida  Cmmty,  N.  Y.. 


Baboe  Canal  Law  —  Section  3  —  REDUUJ>tNa  Budoes. 

New  brtdgea  shall  be  built  over  the  canals  to  take  the  place  of 
exiating  bridges  whenever  required  or  rendered  aecessary  hj  the  new 
location  at  the  canals. 

Inqdiey 

Do  the  provisions  of  the  Barge  Canal  Law  require  the  recon- 
struction of  a  bridge  across  the  canalized  river  at  Northumber- 
land} 

Opinion 

I  concur  in  the  opinion  rendered  by  Attorney-General  Carmody 
under  date  of  June  12,  1914,  to  State  Engineer  Bensel,  to  the 
effect  that  the  provisions  of  section  3  of  the  Barge  Canal  Law : 

"  New  bridges  shall  be  built  over  the  canals  to  take  the  place 
of  existing  bridges  wherever  required  or  rendered  necessary 
by  the  new  location  of  the  canals," 

make  it  incumbent  upon  the  State  to  rebuild  the  bridge  span- 
ning the  Hudson  river  a  short  distance  above  the  State  dam  at 
Northumberland. 
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This  coDcliiBion  would  seem  to  be  further  borne  out  hy  tbe  fty- 
called  Bond  report,  whieb  as  I  understand  it,  formed  the  founila- 
tion  whereby  the  Legislature  arrived  at  the  conclusion  that  it  woulil 
cost  $101,000,000  to  construct  the  canal.  AccCHupanying  this 
report  is  a  schedule  of  the  various  bridges  which  u-ill  be  encountered 
and  the  disposition  to  be  made  thereof  (p.  443  et  seq.).  In  this 
schedule  (p.  478)  is  included  the  Northumberland  bridge  at  Sta- 
tion 1648,  which,  according  to  the  schedule,  is  to  be  rebuilt  or  re- 
placed at  an  estimated  expense  of  $52,532. 

I  think  it  was  the  legislative  intent  to  provide  for  the  recon- 
struction of  this  bridge. 

Dated,  March  8,  1916. 

E.  E.  WOODBURY, 

Attoniey-Ge  nerai. 

To  Hon.   Frank  M.   Williams,  Stale  Engineer  a»d  Siineyor. 
Albany,  N.  Y. 


Fbibons  —  Abcbitectu«al     Sebvicks  —  Comuibsion     on     New     Pbisoss  — 
Wis  en  ALE  Pbibo.'?. 

Contracts  between  CommUsion  on  New  Prinoiis  and  William  J.  Bcarda- 
ley  with  reterenre  to  architectural  Hcrviees  rendered  in  coiineetion  nUh 
proposed  new  prison  at  Bear  Mountain  and  Wingdale  considered  witli 
reference  to  the  relations  of  tlie  State  to  Huch  architect  under  such 
contracti  and  the  com  pen  an  tion,  if  any,  due  to  him  by  reason  of  Hit 
alnndonment  of  the   work  contemplated  by   such  contracts. 

Inquiky 

The  original  contract  between  the  State  of  New  York  by  the 
Commission  on  New  Prisons  with  William  J.  Beardajoy,  dated 
November  13,  1908,  together  with  supplemental  contract  between 
the  same  parties,  dated  September  26,  1910,  were  submitted  to 
the  Attorney-General  by  Senator  Henry  M.  Sage,  chairman  of  the 
Senate  Finance  Committee,  making  inquiry  with  reference  to  tbe 
relations  of  the  State  to  ilr.  Beardsloy  by  virtue  of  such  contracts 
and  the  statutes  in  relation  to  the  erection  of  a  new  prison  at  Bear 
Mountain  and  Wingdale. 

Opinion 

I  imderstand  your  inquiry  to  be  with  reference  to  the  status  of 
the  claim  of  Mr,  Beardsley  againt^t  the  State  by  reason  of  these 
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cfontracta  and  by  reaaoa  of  the  statutes  which  have  been  passed 
relating  to  the  erection  of  a  new  prison  at  Bear  Mountain  and 
Wingdale.  More  particularly,  I  understand  that  you  have  intro- 
duced a  bill  in  the  Senate,  introductory  No.  816,  printed  No.  895, 
providing  for  the  erection  of  a  new  prison  at  Wingdale  or  Beek- 
'man,  the  architectural  work  to  be  performed  by  the  State  Architect 
rather  than  Mr.  Beardaley,  even  though  Uie  prison  should  be  erected 
at  Wingdale. 

I  have  examined  very  carefully  the  opinions  rendered  by  Attor- 
ney-General Carmody,  addressed  to  the  CommiBsion  tm  New  Pris- 
one,  with  reference  to  this  subject  (see  opinions  of  Attorney-Gen- 
eral, 1912,  pages  138,  173;  1913,  page  553).  Mr.  Carmody  came 
to  the  conclusion  that  the  claim  of  the  architect  for  a  percentage 
cooipensation  on  the  contract  price  of  the  new  prison  at  Wingdale 
was  not  a  legal  claim  against  the  State.  I  have  been  disposed  to 
concur  in  the  opinion  of  Mr.  Carmody,  but  I  find  upon  a  careful 
examination  of  the  statutes  that  he  has  omitted  to  take  into  consid- 
eration a  provision  of  chapter  447,  Laws  of  1909,  which  seems  to 
me  to  cure  any  legal  defects  in  the  contract  of  November  18,  1908. 
It  was  provided  as  follows: 

"  The  previous  acts  of  the  commission  in  employing  the 
architect  who  has  submitted  said  plans  are  hereby  legalized, 
ratified  and  confirmed,  and  the  commission  is  hereby  author- 
ized to  extend  his  employment  to  cover  the  additional  expendi- 
ture herein  authorized." 

As  indicated  in  the  opinion  of  Mr,  Carmody,  chapter  364,  Laws 
of  1910,  provided  for  the  abandonment  of  the  Bear  Mountain  site, 
and  chapter  365,  Laws  of  1910,  provided  for  the  acquisition  of  a 
new  site,  and  the  construction  of  the  prison  on  such  site  in  substan- 
tial compliance  with  the  plans  for  the  Bear  Mountain  site.  Exist- 
ing laws  providing  for  such  plans  and  authorizing  the  employment 
of  the  architect  submitting  the  same  were,  by  that  statute,  made 
applicable  to  the  construction  of  a  prison  on  the  new  site. 

The  original  contract  having  been  ratified,  legalized  and  con- 
firmed by  the  T.^ialature,  and  the  Legislature  having  recognized 
the  existence  of  this  contract  of  employment  by  authorizing  its 
continuance  in  connection  with  the  new  site,  the  supplemental  con- 
tract of  September  20,  1910,  naturally  followed.  ,_  ibGooylc 
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The  Legislature  having  ratified^  legalized  and  ctrnfirmed  the 
"acts  of  the  comtaissioii  "  in  employing  the  architect  who  sub- 
mitted the  plans  which  were  accepted,  overcame  the  objections 
raised  by  Mr.  Camiody  as  to  the  legality  of  the  cmitract,  for  what 
the  L^slatiire  had  the  power  to  do  in  the  first  place,  it  had  the 
power  to  validate,  and  there  can  be  no  question  but  that  the  Legis- 
late had  the  power  to  authorize  the  making  of  a  contract  to  employ 
a  private  architect 

We  are  left  then  to  consider  the  contracts  which  were  made.  In 
providing  competition  for  awards  with  reference  to  plans,  specifica- 
tions and  estimates,  the  commission  ofiFered  to  the  architect  receiv- 
ing the  first  award  that  he  ^ould  be  appointed  the  architect  of  the 
buildings. 

Sections  S  and  10  of  chapter  570,  Laws  of  1006,  as  amended  by 
chapter  521,  Laws  of  1907,  authorized  public  competition  for  the 
furnishing  of  designs,  plane,  specifications  and  eatimatee  for  the 
construction  of  a  new  prison.  A  board  of  award  was  constituted  to 
examine  the  sealed  proposals  and  to  select  therefrom  ita  first,  sec- 
(md  and  third  choice,  and  section  10  provided  as  follows : 

"  The  plans,  specifications  and  estimates  so  selected  shall 
be  the  absolute  property  of  the  State,  but  such  award  shall 
not  be  deemed  to  be  an  acceptance  of  any  plan  so  submitted 
and  selected." 

Section  11  of  the  same  statute,  as  amended  by  chapter  521,  Laws 
of  1907,  provided  as  follows : 

"  The  said  commission  is  hereby  authorized  to  use  not  ex- 
ceeding $10,000  of  the  money  herein  appropriated  for  the 
awards  to  be  made  by  said  board  under  the  provisions  of 
section  10." 

It  will  be  seen  that  the  board  was  not  authorized  to  make  an 
offer,  to  the  author  of  the  design  receiving  the  first  award,  to  ap- 
point him  the  architect  of  the  buildings,  but  that  an  appropriation 
of  $10,000  was  made  for  the  purpose  of  these  awards,  it  being 
contemplated  by  the  I^egielature  that  the  plans,  specificatiims  and 
estimate  selected  should  thereby  become  the  absolute  property  of 
the  State  and  the  award  should  not  be  deemed  even  an  acceptance 
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of  the  plan  selected.  Notwithstanding  that  fact,  1  find  from  an 
examination  of  the  rules  and  regulations  governing  the  competi- 
tion, as  published  hy  the  commission  on  January  15,  1908,  a  copy 
of  which  I  have  before  me,  that  the  conimiasi(Hi  made  the  following 
offer  to  those  competing  for  these  awards : 

"  The  author  of  the  design  determined  to  have  the  highest 
order  of  merit  will  be  appointed  architect  of  the  buildings, 
subject  to  such  association  with  some  other  architect  as  the 
board  may  deem  necessary,  in  a  contingency  hereinafter  men- 
tioned and  will  be  paid  the  customary  fees  therefor,  fs  set 
forth  in  the  schedule  of  minimum  charges  heretofore  estab- 
lished by  the  American  Institute  of  Architects,  subject  to  the 
limitations  hereinafter  stated.  The  compensation  of  the  archi- 
tects will  be  paid  from  time  to  time  as  in  the  opinion  of  the 
said  commission  may  be  just. 

"  The  author  of  the  design  determined  to  be  entitled  to  sec- 
ond place  in  the  order  of  merit  will  he  paid  the  sum  of 
$3,000. 

"  The  author  of  the  design  determined  to  be  entitled  to 
third  place  in  the  order  of  merit  will  be  paid  the  sum  of 
$2,000. 

"  Each  of  the  authors  of  the  seven  designs  determined  to 
be  entitled  to  tlie  next  highest  order  of  merit  will  be  paid 
$500.  The  three  most  meritorious  designs  will  then  become 
the  property  of  the  State."  , 

The  "  contingency  "  above  mentioned  relates  to  another  para- 
graph of  the  rules  and  regulations  whereby  the  commission  re- 
served-the  right  to  require  that  the  successful  architect  should 
associate  with  himself  some  architect  satisfactory  to  the  commia- 
sion  in  the  event  that  the  author  of  the  first  design  should  not  be 
a  person  of  sufficient  experience  and  standing  to  qualify  him  for 
so  important  a  trust. 

Inferential ly,  at  least,  the  board  was  not  authorized  to  make  his 
selection  as  architect  the  price  for  the  first  award  inasmuch  as 
$10,000  was  evidently  appropriated  tor  tJie  purpose  of  purchasing 
such  selected  designs.     But  later  in  the  year  1908,  viz.:  May  6, 
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lOOB,  the  Legislature  uuthorized  the  commission  to  employ  sacb 
successful  architect. 

On  March  3,  1908,  the  ctmimission  issued  a  modified  program 
relating  to  the  competition,  a  copy  of  which  I  have  before  me,  aod 
therein  extended  the  time  of  closing  the  competition  to  May  4, 
1008.  Perhaps  the  making  of  the  award  was  held  pending  the 
enactment  of  the  act  of  May  6th.  I  have  no  information  as  to 
that;  but  the  contract  with  Beardsley,  the  successful  architect, 
was  not  entered  into  until  the  13th  of  November,  1908.  There 
was  nothing  in  the  act  of  May  6th,  1908,  which  legalized  the  act 
of  the  commission  in  making  the  offer  of  employment,  but  even  if 
that  act  was  ultra  vires,  the  illegality  of  their  action  in  exceeding 
their  authority  was  cured  by  the  validating  act  of  190!).  (Chapter 
447,  Laws  of  1909.) 

Since  the  offer  made  by  the  com^mission  to  employ  him  as  the 
architect  of  the  buildings  was  one  of  the  "  acta  of  the  commission  " 
specifically  legalized  by  the  Legislature  in  1909,  it  cannot  be  said 
that,  prior  to  his  employment  he  had  been  paid  for  his  plans,  ^>eci- 
fications  and  estimates.  Therefore  the  contract  of  November  13, 
1908,  which  provided  among  other  things  that  he  should  be  paid 
for  his  designs,  plans,  etc.,  and  which  was  legalized,  did  not  provide 
double  compensation  therefor. 

It  is' plain  that  both  the  statute  providing  for  the  competition 
(Laws  of  1907,  chapter  521)  and  the  offer  made  by  the  commis- 
sion provided  that  ^e  designs,  etc.,  of  the  architect  receiving  the 
first  award  shoTild  become  the  absolute  property  of  the  State.  Thus 
he  may  be  considered  to  have  cwnpeted  upon  that  condition.  He 
also  competed  upon  the  condition  that,  if  successful,  he  would  be 
employed  as  the  architect  of  the  buildings  and  receive  the  cus- 
tomary fees  therefore,  as  set  forth  in  the  schedule  of  minimum 
charges  theretofore  established  by  the  American  Institute  of  Archi- 
tects, subject  to  certain  expressed  limitations  as  to  engineering  ser- 
vices and  rCT'iaion  of  plans.  No  provision  was  made  in  his  con- 
tracts reserving  to  him  any  rights  to  the  designs,  etc.  He  was 
actually  employed  as  architect  and  his  designs,  plans,  specifica- 
tions and  estimates  thus  became  the  absolute  property  of  the  State. 
His  remedy,  if  any,  is  not  to  claim  title  to  his  designs,  etc.,  but 
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to  predicate  any  eleim  he  may  have  upon  his  contract  with  ^he 
State  which  was  legalized  by  the  Legislature. 

Starting  with  the  assumptioii  that  a  legal  contract  was  entered 
into  pursuant  t«  a  legal  offer  by  reason  of  the  legalizing  act  of  the 
Legislature,  i^e  disposition  of  the  matter  must  be  in  accordance 
with  the  general  law  of  contracts.  The  courts  in  this  State  have 
held  that,  in  the  absence  of  fraud  or  collusion,  the  acts  of  public 
ofticers  acting  on  behalf  of  the  State  within  the  limitations  of  the 
authority  conferred  upon  them  and  in  the  performance  of  their 
duties  in  dealing  with  third  persons,  are  the  acts  of  the  State  and 
cannot  be  repudiated  by  it.  (People  v.  Stephens,  71  N.  T.  527.) 
I  have  not  had  sufficient  facts  presented  to  me  to  determine  the 
question  whether  there  was  fraud  or  collusion,  and  I  therefore 
cannot  pass  upon  that  question. 

Therefore,  we  are  left  to  the  consideration  of  the  contract  itself 
to  determine  the  rights  of  the  parties,  subject,  however,  to  one 
exception,  namely,  the  limitation  of  the  power  of  the  Legislature 
as  prescribed  by  the  Constitution.  The  Legislature  has  no  c<mi- 
stitufional  authority  to  "grant  any  extra  compensation  to  any 
public  officer,  servant,  agent  or  contractor."  (Constitution,  article 
III,  section  28.)  The  l^alizing  of  the  offer  of  the  commission 
and  the  subsequent  contract  justified  making  him  architect  and 
paying  him  the  customary  fees  for  such  worL  But  if  the  subse- 
quent contract,  viz. :  the  contract  of  November  13,  1908,  goes  fur- 
ther so  as  to  agree  to  pay  him  something  in  addition  to  the  offer 
made  and  which  was  accepted,  the  legalizing  act  of  the  Legislature 
would  constitute  to  that  extent  an  unconstitutional  grant  of  extra 
compensation  by  the  Legislature  to  a  "  public  officer,  servant,  agent 
or  contractor  "  and  would  be  void,  since  the  validity  of  the  contract 
itself  is  dependent  upon  the  legalizing  of  it  by  the  Legislature. 
In  other  words,  that  portion  of  the  contract  could  not  be  validated 
by  the  Legislature  if  it  sought  to  grant  to  the  successful  architect 
compensation  in  excess  of  the  amount  offered  and  accepted. 

Therefore,  it  is  incumbent  upon  the  State  to  compensate  him, 
if  at  all,  upon  tbe  basis  of  the  customary  fees  for  such  work  as  set 
forth  in  the  schedule  of  minimum  charges  theretofore  established 
by  the  American  Institute  of  Architects  and  not  in  accordance  with 
the  provisions  of  the  contract  itself,  if  such  contract  provides  ex- 
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cessive  fees.  I  am  not  familiar  with  that  schedule  of  fees  pre- 
scribed by  the  Institute  of  Architects,  but  the  State  Architect  cau 
undoubtedly  supply  that  data. 

The  work  on  the  prison  having  beeu  abandoned,  it  is  important 
to  find  what  the  American  Institute  of  Architects'  schedule  pro- 
vides for  such  a  ccoitingency. 

Consideration  should  also  be  had  of  the  supplemental  contract 
which  was  entered  into  after  the  change  of  site  from  Bear  Moan- 
tain  to  Wingdale,  upon  the  express  authorization  of  the  Le^slature 
(Xawa  of  1910,  chapter  363),  particularly  with  reference  to  the 
$30,000  additional  fee  provided  for  in  such  contract  for  "  extra 
work  in  redrafting  the  plans  and  specifications  for  such  plant,  and 
the  engineering  services  in  connection  therewith  made  neccBsary 
by  the  change  of  site  from  Rear  Mountain  to  Wingdale,  for  making 
test  borings  and  test  pits  at  the  Wingdale  site,  contour  survey  on 
such  new  site,  and  of  other  additional  work  caused  by  the  aban- 
d<mment  of  the  Bear  Mountain  and  the  selection  of  the  Wingdale 
site." 

I  find  upon  an  examination  of  the  rules  and  r^;ulation&  far  the 
competition  for  designs  for  the  Bear  Mountain  piison  that  such 
rules  and  regulations  provided  that  the  architect  appointed  shall 

"  So  revise  his  full  competitive  design  as  to  meet  the  fur- 
ther requirements  of  the  commission,  making  therein  such 
alterations,  changes  and  corrections  as  the  commission  may 
require,  and  may  also  be  required  by  the  State  Commission 
of  Prisons,  when  presented  to  it  for  approval  as  required  by 
law.     On  the  basis  of  the  design  so  revised  he  shall  prepare 
full  working  drawings  and  specifications  and  shall  during  the 
construction  of  the  buildings  have  the  full  and  usual  author- 
ity of  architect  of  the  work  under  and  in  accordance  with  the 
terms  of  the  schedule  of  the  American  Institute  of  Archi- 
tects." 
It  is  to  be  noted,  however,  that  this  provided  for  the  revision  of 
plans  to  be  used  for  a  particular  site  which  was  afterwards  changed 
by  action  of  the  Legislature.     Perhaps  he  was  entitled  to  special 
consideration  for  the  extra  work  of  adapting  the  phins  to.  the  new 
site  and  for  the  test  borings,  survey,  ptc,  but  such  extra  work  so 

Digilized  by  Google 


OpiNioffB  OF  THB  Attobhey-Geneeal  343 

compensated  for  should  not  be  included  in  the  estimate  of  what  is 
due  hiui  under  the  balance  of  the  contract. 

The  State  has  definitely  abandoned  the  work  then  contemplated 
and  the  contractors  have  presented  their  claims  to  the  Board  of 
Claims  and  been  compensated.  If  the  architect  in  charge  had  asj 
remedy  under  hia  contract,  it  must  he  upon  the  basis  of  the  aban- 
donment provision  of  such  contract,  the  fees  therein  prescribed  to 
be  tested  in  the  li^t  of  the  schedule  of  fees  of  the  American  Insti- 
tute of  Architects.  It  is  my  understanding  that  he  baa  never  pre- 
sented his  claim  to  the  Board  of  Claims  for  adjudication.  If  the 
statute  of  limitations  bars  him  from  presenting  a  claim  by  reason 
of  the  two-year  statute,  he  is  without  remedy  unless  the  L^islature 
prescribes  a  longer  statute  of  limitations  for  that  purpose.  It 
does  not  necessarily  follow,  however,  that  he  is  entitled  to  further 
compensation  because  I  am  informed  that  he  has  already  received 
over  $100,000  for  this  work. 

Moreover,  there  is  nothing  in  the  law  or  in  the  contraete  to  bind 
the  State  to  continue  his  services  after  abandonment  or  suspension, 
in  the  conduct  of  any  new  work  that  may  be  contemplated  by  the 
Legislature,  either  at  Wingdale  or  elsewhere. 

The  original  work  and  contract  having  been  definitely  termi- 
nated and  the  abandonment  or  suepenaion  of  the  work  having  been 
contemplated  and  covered  by  the  terms  of  the  contracts  them- 
selves, there  is  no  further  contract  right  against  the  State  to  employ 
such  architect  which  would  be  in  any  way  binding  upon  any  subse- 
quent Legislature. 

There  is  nothing  in  your  bill  indicating  the  use  of  his  designs, 
plans,  etc.,  for  the  new  Wingdale  or  Beekman  prison,  and  it  would 
be  absurd  to  contend  that,  whenever  in  the  future  the  State  under- 
takes to  build  a  priaon  either  at  Wingdale  or  elaewhere,  it  would 
be  cmnpelled  to  adopt  the  designa,  plans,  etc.,  of  such  architect. 
If  the  State  desires  to  do  so,  however,  it  may,  because  they  are  the 
absolute  property  of  the  State. 

I  return  herewith  original  contract.  State  of  New  York  by  Com- 
mission on  New  Prisons,  with  William  J.  Beardsley,  dated  Novem- 
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her  13j  1908,  together  with  suppletnental  contract  between  the  same 
parties  dated  September  26,  1910. 
Dated,  March  22,  1916. 

E.  E.  woohbury, 

A  ttomey-Oenerai, 
To  Hon.  Henry' M.  Saoe,  Senate  Chamber,  Capitol,  Albany,  N.  T- 


Banking  Law,  S  140 — Grneiiai.  Corposation  Law,  |  22. 

Trading  etniapd  that  are  covered  b^  advertising  matter  on  both  sides, 
paj-able  solely  by  tlie  corporation  iaaulng  them,  having  do  appearanre  of 
cin^ulating  medium  and  redeemable  bj-  the  corporation  iMuing  the  Mine, 
are  not  violative  of  either  the  l>anking  or  corporation  law. 

Inqbiky 

This  department  is  asked  whether  or  not  the  National  Caah 
Voucher  Corporation  can  legally  iasue  within  this  State  a  caali 
voucher  having  no  appearance  of  a  circulating  medium  and  re- 
deemable solely  by  that  corporation. 

Opinion 

I  have  examined  the  copy  of  voucher  and  alao  the  methods  to  be 
adopted  by  the  company  in  the  use  and  circulation  of  such  vonchers. 

It  appears  that  the  company  proposes  to  print  the  advertising 
matter  for  certain  dealers  and  manufacturers  upon  the  vouchers, 
and  then  to  place  them  with  dealers  in  desirable  quantities,  and 
the  dealers  pass  them  out  to  their  customera.  When  a  customer 
has  secured  one  hundred,  or  multiples  thereof,  he  can  present  the 
same  to  any  office  of  the  company  and  in  return  can  receive  from 
such  company  for  such  vouchers  at  the  rate  of  twenty-five  cents  per 
hundred.  The  dealer  pays  nothing  for  the  vouchers  and  the  only 
benefit  which  accrues  to  him  is  in  the  increase  of  trade. 

The  vouchers  do  not  circulate  as  money ;  thoy  have  none  of  the 
appearance  of  money  and  singly  they  are  of  no  particular  value, 
and  not  until  they  have  been  gathered  in  lots  of  one  hundred,  or 
multiples  thereof,  do  they  become  vested  with  any  appreciable 
value. 
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On  October  14,  1915,  I  wrote  an  opinion  relating  to  certificates 
which  the  JUoulton  Company  were  proposing  to  issue,  in  which  I 
arrived  at  the  conclusion  that  such  certificates  were  violative  of 
the  provisions  of  section  140  of  the  Banking  Law  and  section  22 
of  the  General  Corporation  Law,  hut  the  main  objections  urged  to 
the  certificates  which  the  Moulton  Company  were  about  to  issue 
do  not  apply  to  the  certificates  under  consideration.  Theee  cer- 
tificates have  the  value  plainly  printed  thereon ;  they  are  not  re- 
deemable by  any  particular  bank,  "but  solely  by  the  National  Cash 
Voucher  Corporation  at  any  of  its  offices;  they  are  not  payable 
at  any  bank;  they  are  not  be  be  deposited  in  any  bank  for  re- 
detnpti<Hi ;  they  could  not  pass  or  circulate  as  money ;  there  is  no 
direction  to  any  bank,  bankers  or  trust  company  to  honor  the 
vouchers  upon  presentation  by  the  draw^  or  by  anybody  else,  as 
they  are  payable  solely  by  the  corporation  at  their  offices ;  they  are 
covered  on  both  sides  with  advertising  matter  and  do  not  have  the 
least  appearance  of  any  circulating  medium. 

After  a  careful  study  of  the  proposed  vouchers  to  be  issued 
by  the  National  Cash  Voucher  Corporation,  I  think  they  can  be 
legally  circulated  and  are  not  violative  of  either  the  Banking  or 
Corporation  Law  of  the  State  of  New  York. 

Dated,  March  24,  1016. 

E.  E.  WOODBURY, 

A  ttomey-General. 

To  Hon.  Eugene  Lamb  Eichards,  Superintendent  of  Banks,  Al- 
bany, N.  Y. 

CoBBTiTCTiOMiL  Law  —  Vaumty  op  Bill  AuBnoina   Civil  Sebvice  Law 
(Senate  Int.  1224,  Prt  1708— N.  Y.  Const,  Art.  Ill,  SecB.  14,  15  and  17). 

Senate  bill.  Int.  1224,  Prt.  1708,  introduced  by  Senator  Horton,  Amend- 
ing Civil  Service  Law  in  relation  to  the  classiflcation  and  grading  of 
State  emplo.vpra  and  providing' that  "  aland ard  titles,  duties,  qualinca- 
tions,  grades  and  rates  of  compensation,  employments  and  employees  in 
the  State  Civil  Rerviee  are  hereby  created  in  nceordance  with  the  Code 
of  specillMtions  of  personal  Bervice  known  as  '  Schedule  A '  contained 
in  the  firHt  report  of  the  committee  on  civil  service  of  the  Senate  sub- 
mitted as  Senate  Doeuiuent  No.  40,  under  Date  of  March  27th,  191G, 
wliich  schedule  shall  have  the  force  and  effect  of  kw,"  is  violative  of 
Article  III,  sections  14,  15  and  IT  of  the  State  Constitution. 
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Con BTiTDTioiTAL  Law  —  I>[fboi>eb  Delsqation  or  Lbgiblative  Power. 

A  provision  in  such  bill  that  "  the  civil  service  coDnninion  shall  hare 
the  power  to  amend  from  time  to  time  the  qiiBlifications  of  ^>ecinc>iUoni 
contsined  in  '  Schedule  A  ' "  would  be  -an  improper  delegation  at  l^slt- 
tive  power  if  such  schedule  is  to  have  the  force  and  effect  of  Uw. 

Inquiry 

There  being  a  request  before  Rules  Committee  of  the  Assembly 
for  favorable  consideraticHi  of  the  Horton  Civil  Service  L^slstive 
Bill,  Senate  Printed  No.  1708,  and  it  being  construed  by  the  mem- 
bers of  such  conunittee  that  there  is  a  grave  question  as  to  the  con- 
stitutionality of  the  provisions  of  the  bill,  the  Speaker  of  the  As- 
sembly as  ohairmao  of  such  committee  requests  the  Attorney-Gen- 
eral to  render  immediately  an  opinion  with  reference  to  tiie  same. 

Opiwion 

The  Rules  Committee  of  the  Assembly  has  before  it  for  consid- 
eration, the  Horton  Civil  Service  Bill,  printed  No,  1708.  There 
is  a  grave  question  as  to  its  constitutionality,  upon  which  my 
opinion  is  requested. 

There  is  very  little  time  afforded  me  to  make  an  examination 
into  &is  question,  but  it  would  seem  from  a  hasty  examination  of 
the  bill,  in  the  light  of  the  Constitution,  that  the  opinion  of  the 
members  oi  the  committee  as  to  its  constitutionality  is  not  un- 
founded. Judging  only  from  the  standpoint  of  the  hasty  examina- 
tion which  I  have  been  able  to  give  it,  I  am  inclined  to  believe 
that  the  courts  would  hold  this  bill  to  be  violative  of  the  Constitu- 
tion, in  one  or  two  particulars. 

Sectitm  40  of  the  bill,  page  2,  provides : 

"  Standard  titles,  duties,  qualifications,  grades,  and  rates 
of  compensation,  employments  and  employees  in  the  State 
civil  service  are  hereby  created  in  accordance  with  the  code 
of  specificntiona  of  personal  service  known  as  '  schedule  A ' 
contained  in  the  first  report  of  the  committee  on  civil  service 
of  the  Senate;  submitted  as  Senate  document  number  forty, 
under  date  of  March  twenty-seventh,  nineteen  hundred  and 
sixteen,  which  schedule  shall  have  the  force  and  effect  of  hv. 
This  schedule  shall  be  published  by  the  Secretary  of  State  in 
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the  volumes  of  the  session  laws  of  nineteen  hundred  and  six- 
teen." 

Article  III,  section  14  of  the  Constitution,  provides  that  all  bills 
shall  have  an  enacting  clause,  and  that; 

"  No  law  shall  be  enacted  except  by  bill." 

The  report  of  the  Civil  Service  Committee  of  the  Senate,  known 
as  "  schedule  A,"  certainly  does  not  by  itaelf  constitute  a  bill 
within  the  meaning  of  the  Constitution,  and  therefore,  cannot  he 
separately  enacted  into  law. 

If  it  is  to  be  law,  it  becomes  such  by  virtue  of  its  being  made  or 
deemed  a  part  of  this  bill.  It  has  never  heretofore  existed  as  law, 
and  its  status  as  such  is  entirely  determined  by  the  provisions  of 
this  bill.  The  provisions  of  the  schedule  are  made  essential  parts 
of  this  bill,  because  by  the  terms  of  the  bill  standard  titles,  etc., 
'*  are  hereby  created  in  accordance  with  "  such  schedule,  which 
seems  to  be  of  the  very  essence  of  the  hill.  In  this  respect  it  is 
unlike  a  reference  to  the  Condemnation  Law  or  to  some  other 
statute  providing  merely  rules  of  procedure. 

The  question  arises  whether,  if  this  schedule  is  a  part  of  this 
bill,  there  has  been  conformity  with  section  15  of  article  III,  which 
provides  that: 

"  Ko  bill  shall  be  passed  or  become  a  law  unless  it  shall 
have  been  printed  and  upon  the  desks  of  the  members  in  its 
final  form,  at  least  three  calendar  l^slative  days  prior  to  its 
final  passage." 

I  understand  that  this  report  of  the  Senate  committee  has  not 
been  on  the  desks  of  the  members  in  its  final  form  at  any  time. 

Section  17  of  article  III  of  the  Constitution  is  a  further  pro- 
vision which  seems  to  be  violated  in  spirit  if  not  in  letter,  by 
simply  referring  to  this  schedule  instead  of  incorporating  it  in  the 
act.  In  cases  where  it  may  have  been  concluded  by  the  courts 
that  section  17  was  not  violated,  it  has  been  where  the  provisions 
in  question  were  not  made  or  deemed  a  part  of  the  act,  and  where 
the  validity  of  the  provisions  in  question  was  derived  from  the 
fact  that  they  had  previously  existed  as  rules  and  regulations  which 
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had  been  adopted  pursuant  to  law  uuder  broad  powers  conferred 
upon  the  authors  of  the  provisions.  This  committee  report  is 
clearly  made  a  part  of  this  act,  and  since  it  has  never  existed  as 
law  heretofore,  or  as  rules  and  reflations  made  pursuant  to  lav, 
this  bill  cannot  be  deemed  to  simply  ratify  something  which  has 
previously  had  the  force  and  effect  of  law. 

I  find  a  further  provision  in  section  53,  on  page  8  of  the  bill, 
which  seems  to  me  to  he  clearly  an  improper  delegation  of  If^ela- 
tive  power.    It  provides  that : 

"  The  civil  service  commission  shall  have  power  to  amend 
from  time  to  time,  the  qualifications  of  the  specifications  of 
personal  service  contained  in  '  schedule  A.* " 

If  this  schedule  is  to  have  the  force  and  effect  of  law,  it  sewns 
to  me  that  under  the  recent  decision  of  the  Court  of  Appeals,  in 
People  V,  Klinck  Packing  Co.,  214  N.  Y.  at  pages  138-140,  the 
Legislature  cannot  del^ate  to  this  commission  the  power  to  amend 
such  law. 

For  the  above  reasons  I  am  inclined  to  agree  with  those  mem- 
bers of  your  committee  who  believe  that  there  is  a  grave  question 
as  to  the  constitutionality  of  the  main  provisions  of  the  bill 

Dated,  April  20,  IDIG. 

E.  E.  WOODBURY, 

A  ttomey-GenenU. 

To  ITon.  Thadi>kus  C.  Sweet,  Speaker  of  the  Assembly,  Capitol, 
Albany,  N.  Y. 


Pbisoh  Law  —  State  Pbibon  Commission  —  Poweeb  or  Visitatiom. 

The  power  of  the  State  CommiHsion  of  PriBonB  to  Tigit,  inspect,  iirf 
Investifcate  penal  instilulionB  of  the  State  discuMed.  The  power  is  given 
to  the  Conunis^ion  hb  a  bod}*  and  not  to  its  members  as  individualB. 

Inqttirt 

Are  the  powers  of  visitation,  inspection  and  investigation  of  the 

)>enal  institutions  of  the  State  vested  in  the  State  Commission  of 

Prisons,  or  may  they  be  exercised  by  individual  members  of  the 

commission  ? 
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Opinion 

The  State  Constitution,  as  adopted  in  1894,  contains  this  pro- 
vision : 

"  A  State  Commission  of  Prisons  which  shall  visit  and 
inspect  all  institutions  used  for  the  detention  of  sane  adults 
charged  with  or  convicted  of  crime,  or  detained  as  witnesses 
or  debtors." 

Pursuant  to  this  constitutional  provision  the  State  Commission 
of  Prisons  was  created  bv  chapter  1026  of  the  Laws  of  1895,  as 
amended  hj  chapter  112  of  the  Laws  of  1901,  The  general  powers 
and  duties  of  the  commission  are  provided  for  in  section  46. 
This  section  provides,  among  other  things :  "  The  State  Commis- 
sion of  Prisons  shall  visit  and  inspect  ell  institutions  used  for  the 
detention  of  sane  adults  chained  with  or  convicted  of  crime,"  etc., 
and  section  47  of  the  Prison  Law  provides  for  the  visitation  and 
inspection  of  institutions. 

It  is  mv  opinion  that,  under  the  constitutional  provision  and 
under  the  aforesaid  sections  of  the  Prison  Law,  the  power  of 
visitation  and  inspection  is  devolved  upon  the  State  Commission 
of  Prisons  as  a  body,  and  not  upon  the  individual  members  of  the 
Commission ;  and  that  individual  members  of  the  commission  have 
onl^  the  power  and  right  of  visitation  and  i&spection,  under  the 
Constitution  and  these  statutes,  in  so  far  as  they  are  autiiorized 
by  due  resolution  of  the  State  CommiBsion  of  Prisons  as  an  official 
body. 

I  am  sustained  in  my  position  by  a  recent  decision  of  the  Su- 
preme Court,  in  an  opinion  of  Justice  Arthur  S.  Tompkins,  sitting 
in  Part  III  of  the  Supreme  Court,  at  White  Plains,  Westchester 
connty,  in  a  criminal  prosecution  entitled  The  People  of  the  State 
of  Kew  York  against  Thomas  Mott  Osborne.  In  this  prosecution 
the  indictment  charged  that  Mr.  Osborne  committed  perjury  while 
he  was  under  examination  in  a  proceeding  instituted  by  Dr,  Died- 
ling  under  section  47  of  the  Prison  Law.  Dr.  Diedling  had  not 
been  authorized  hy  the  commission  as  an  official  body  to  carry  on 
such  investigation.  Mr,  Justice  Tompkins  directed  an  acquittal 
by  the  jury  upon  the  indictment.  He  says  in  the  course  of  his 
opinion  (printed  in  the  New  York  Times,  March  16,  1916): 
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"  There  can  be  do  perjury  imless  the  proceeding  b  kUcIi 
the  teBtimoDj  is  given  ia  autiiorized  bj  law.  There  is  no 
proof  here  that  Dr.  Diedling  was  authorized  by  law  to  cai- 
duct  this  investigation  or  administer  an  oath.  The  Slile 
Prison  CommiBsion,  of  which  Dr.  Diedling  is  a  monber,  is 
composed  of  seven  memhere.  It  is  a  constitutional  bod;  hj- 
ing  a  seal  of  its  own,  with  ite  offices  in  the  Capitol  Biiil% 
at  Albany,  its  general  powers  and  duties  are  defined  b;  w- 
tion  46  of  the  Prison  Law,  and  it  is  therein  provided  that  ihi 
State  Commission  of  Prisons  is  empowered  to  visit  and  it- 
spect  all  institutions,  etc.  It  was  therefore  the  obvious  inleni 
of  this  act  to  vest  the  power  of  visitation  and  inspection  in 
the  Board  or  Commission  of  Prisons  as  b  body,  and  not  tfl  give 
an  individual  member  that  power." 

Further,  he  said: 

"  My  interpretation  of  the  language  of  these  two  secticffls 
(sections  43  and  47  of  the  Prison  Law)  is  that  a  ^n^emOB' 
ber  of  t^e  commission  may  not  make  an  official  visitation  and 
inspection  unless  authorized  by  the  commission.  The  act  pio- 
vides  that  said  commission  may  prepare  r^ulations  and  pro- 
vide blanks  and  forms  upon  which  information  shall  be  fil^ 
ni»hed,  etc.,  for  the  use  of  the  commission.  Whatever  is  doM 
■  for  the  commission,  and  not  by  the  commission  itseH,  «" 
only  be  done  when  authorized  by  the  commission.  The  powers 
given  by  the  Legislature  were  given  to  the  commission  as  > 
body,  and  not  to  an  individual  member  thereof.  Any  othw 
intention  would  have  been  clearly  stated.  To  construe  i!* 
statute  otherwise  would  be  to  vest  in  each  member  of  the  «'''■ 
mission  independent  power  and  seven  separate  and  dintind 
inspections  and  investigations  of  the  same  institution  coula 
be  made  at  one  and  the  same  time  in  harmony  or  at  discon 
with  each  other.  Such  power  would  be  productive  of  gwit 
confusion  and  would  seriously  interfere  with  the  orderij  c* 
duct  of  the  business  of  the  commission." 
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I  commend  the  entire  opinion  to  your  attenticm. 
Bated,  April  27,  1916. 

E.  E.  WOODBUEY, 

Attomey-Oev^ral. 

To  Hon.  JoHK  F.  Tbbmain,  Secretary,  Stale  CommUswn  of  ■ 
Prisons,  Albany,  N.  Y. 


I    L&flDB    OWKED    BT    THE    STATI    AND 

The  board  of  managerH  of  the  State  InduBtrial  FArm  Colony,  having 
under  Its  contra)  wrtain  lAnda  owned  by  the  State,  known  «h  the  Beek- 
man  site,  has  the  power  to  authoriEe  the  military  authoritiea  of  the 
State  to  use  these  lands  temporarily  for  military  camp  and  mobiliMtlon 
purposes. 

ISQDIHT 

The  Adjutant-General  desires  to  be  informed  whether  the  Board 
of  Managers  of  the  State  Industrial  Farm  Colony  can  legally  grant 
the  temporary  use  of  lands  owned  by  the  State  at  Beekman  to  the 
Armory  Commission  of  the  State  for  military  camp  purposes,  and 
if  such  permission  is  granted  whether  the  establishment  of  a  mili- 
tary camp  upon  such  premises,  by  ctHUnmnd  of  the  GJovenior,  prior 
to  the  approval  by  the  Governor  of  a  proposed  act  mtided  "  An  act 
making  an  appropriation  for  the  mobilization,  encampment  and 
field  exercise  of  the  National  Guard  of  the  State,"  would  bring 
snch  camp  within  the  provisions  of  said  proposed  act  and  make 
available  the  appropriation  therein  provided  for  the  mobilization 
of  the  Guard,  at  the  miltary  camp  thus  established. 

Opinion 

In  reference  to  the  subject  of  the  mobilization  of  the  National 
Guard  under  the  act  appropriating  $500,000  therefor,  I  note  that 
it  is  your  purpose  if  it  can  he  legally  accomplished  to  provide  for 
the  mobilization  of  the  National  Guard  upon  the  lands  owned  by 
the  State  and  under  the  control  of  the  board  of  managers  of  the 
Industrial  Farm  Colony, 

The  site  for  this  farm  colony  was  acquired  by  such  board  of 
managers  and  the  board  of  managers  itself  was  created  under  the 
authority  of  chapter  812  of  the  Laws  of  1911.    The  powers  of  the 
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board  of  managers  are  not  specifically  defined  exc^t  that  "  the  ^ 
board's  control  of  the  said  colony  tthall  include  among  other  thi:. 
(a)  the  election  of  the  officers  of  said  board;  (b)  the  appoiDliof- 
of  a  snperintendent  and  such  other  employees  as  the  said  W;; 
ahall  deem  pro|>er;  (c)  the  establi^me&t  and  alteration  of  rni^ 
and  r^ulationa  for  the  management  of  the  said  colony,  inclmii^ 
the  classification,  parole,  dischai^e  and  retaking  of  inmates  anJi 
Bvatem  of  ctmipcnsation  and  credits  by  marks  or  otherwise." 

Section  3  of  said  act  required  the  board  to  ascertain  whether  si; 
lands  then  owned  by  the  State  were  suitable  for  use  as  a  site '  ■ 
such  farm  and  industrial  colony  and  available  therefor.  In  »-■ 
no  lands  then  owned  by  the  State  were  found  to  be  suitable,  & 
board  of  managers  was  authorized  to  select  a  site  of  not  less  tlu: 
five  hundred  acres  and  enter  into  options  for  the  purchase  ttierp.'  | 
at  not  to  exceed  $flO,000  and  report  therecm  to  the  Legislature  « 
or  before  March  Ist,  1912. 

Without  going  into  the  entire  history  of  the  transacticm,  it  i 
sufficient  to  say  that  a  site  was  acquired  by  the  board  of  managt^ 
and  known  as  the  Beekman  site,  and  title  to  such  property  I  >■>' 
advised  is  now  in  the  State.  Such  lands  have  never  been  u««- 
No  buildings  have  been  erected  therewi  and  the  policy  of  the  Slalf 
as  to  the  establishment  of  such  farm  colony  has  either  been  alteiel 
or  its  aeeomplishment  deferred.  Such  lands  are  vacant  and  unuad 
and  as  you  have  been  advised  and  as  you  have  advised  me,  thesil' 
so  owned  by  the  State  is  highly  desirable  for  the  mobilization  p^l^ 
poses  of  the  National  Guard.  The  board  of  managers  are  the  Oil;- 
teea  of  the  State  for  the  benefit  of  the  State.  Their  powers  !Tf 
those  of  trustees  except  as  restricted  by  the  act.  There  is  no  ^ 
strictiou  in  the  act  which  would  prevent,  in  my  opinion,  tie  gnun- 
ing  by  the  board  of  managers  to  the  military  establishment  of  tw 
State  the  right  to  use  these  lands  temporarily  for  military  caaf 
and  mobilization  purposes. 

I  have  no  hesitation,  therefore,  in  advising  you  that  as  tw " 
of  this  land  will  accomplish  a  very  substantial  saving  for  the  Sis" 
you  will  be  justified  in  establishing  a  military  camp  upon  this  \m 
provided  that  you  first  obtain  from  the  board  of  manage"  "f 
written  authority  so  to  do. 
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This  audiorizatitm  from  the  board  of  managers  should  be  ob- 
tained promptly.  The  Govemor  should  be  advised  of  the  fwst  that 
it  has  been  obtained  and  be  ebonld  thereupon,  bv  ezecutiTe  or  other 
proper  order,  declare  it  to  be  a  military  camp ;  and  this  ^lould  be 
aoocmplished  before  the  a^Droval  by  the  GK>vemor  of  Assembly 
Bill  1989,  introduced  by  Aaaranblyman  Kincaid,  nor  pesiding  be- 
fore the  Qontnor  awaiting  executive  action  thereon.  If  this  pro- 
.  gnan  dtall  be  carried  out,  I  have  no  doubt  in  my  mind  as  to  the 
legality  of  tiie  entire  traneaction  and  that  it  will  meet  the  require- 
ments of  the  provisionB  of  the  Assembly  bill  above  mmtioned. 
Dated,  May  16,  1916. 

E.  E.  WOODBURY, 

A  ttomey-Oenerdl. 
To  the  Adjutaitt^enebaIh 


Badkino   Law,   |    260 — Elioibiutt   to   Hau>   Omoi    or   Batiksb    Bakk 


Under  |200  of  the  Banking  I>«w,  which  provides  that  &  person  Aall 
not  be  k  truatee  of  a  cavii^  hank  "  if  he  Is  not  a  resident  of  this  St^e," 
ft  perion  who  votes  in  ConiiectiGut,  but  from  eight  to  eleven  mon^s 
actually  live*  in  New  York  Citf,  and  for  twelve  mimttLi  "^tntilnt 
therein  a  r«|^Ur  plaoe  of  busineBH  and  clainia  such  sit;  as  his  prlndpiU 
residence,  is  not  a  "  resident  of  this  6tate  "  within  the  meaning  of  Utls 
section  sad  is  ineligible  to  bold  the  offl«e  of  savings  bank  trurtse. 

Irquibt 

Ib  a  panon  who  has  a  voting  residence  in  the  State  of  Connecti- 
cut, maintains  a  regular  place  of  business  within  the  city  of  New 
Yoric  during  the  entire  year  and  actually  lives  in  said  city  from 
eight  to  eleven  months  of  the  year,  eligible  to  hold  the  offioe  of  trus- 
tee of  a  savings  bank. 

OpimoN 

The  facts  are  as  follows: 

"  One  of  the  truateee  ao  voting  is  a  trustee  living  in  New 
York  city  and  an  inhabitant  thereof  for  eleven  months  yearly, 
maintains  his  family  home  there  twelve  (12)  months  yearly, 
has  a  place  fen*  the  regular  daily  transaction  of  business  in  pei- 
stm  therein  for  twelve  (12)  months  in  the  year  at  which  he 
is  regularly  in  attendance  (except  for  vacation),  is  a  native 
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of  Kew  York  State,  baa  his  matrimonial  domicil  therein,  and 
claimB  New  York  as  bis  home  and  principal  place  of  reeidence, 
it  being  stated  that  such  is  his  intention  and  choice. 

Another  of  the  trustees  so  voting  is  a  tmstee  living  in  Nev 
York  city,  and  an  inhabitant  thereof  for  eight  (8)  months 
yearlv,  is  a  householder  therein  for  twelve  (12)  montlu 
yearly,  has  a  place  at  which  he  is  regularly  in  attendance  for 
the  regular  daily  transaction  of  business  in  peraoa  therein 
for  twelve  (12)  months  in  the  year  (except  for  vacation),  is 
a  freeholder  owning  real  estate  tiierein,  is  a  native  of  New 
York  City,  has  his  matrimonial  domicile  therein,  and  claims 
New  York  as  bis  home  and  principal  place  of  residence,  it 
being  stated  that  such  is  bis  intention  and  choice." 

We  are  of  the  opinion  that  the  word  "  resident "  implies  that  the 
trustee  shall  have  a  "  domicile,"  that  is  a  place  at  whidi  the  trustee 
lives  "  with  intent  to  make  it  a  fixed  and  permanent  home." 
(Matter  of  Newcom,b,  192  N.  Y.  238,  250.)  It  can  hardly  be  said 
that  a  person  who  exercises  his  political  rights  in  Connecticut 
thereby  declaring  his  allegiance  to  that  State  considers  New  York 
State  his  home  State. 

Section  230  of  the  Banking  Law,  dealing  with  the  incorpora- 
tion of  savings  banks,  provides  that  the  incorporators  "  must  be 
citizens  of  the  United  States  at  least  four-fifths  of  them  must  be 
residents  of  this  State,  and  at  least  two-tbirda  of  them  must  be 
residents  of  the  county  where  the  business  of  the  savings  bank  is 
to  he  transacted." 

The  introductory  provision  in  section  230,  that  an  incorporator, 
and  therefore  a  trustee,  shall  be  a  citizen  of  the  United  States 
connotes  that  the  next  following  provision,  namely,  that  he  shall  be 
a  resident  of  the  State,  means  that  he  shall  be  a  citizen  of  Nen 
York  or  at  least  that  he  be  '"  domiciled  "  in  the  State,  i.  e.,  living 
here  with  the  intent  to  make  it  his  fixed  and  permanent  home. 

A  savings  bank,  like  all  other  corporations,  is  created  by  the 
State  and  the  privilege  of  doing  business  in  that  form  is  a  ri^t 
or  favor  conferred  by  the  government,  not  belonging  to  persons  in 
general.  As  it  would  seem  incongruous  that  the  State  of  New 
York  should  create  a  corporation  at  the  sole  request  and  for  the 

Digilized  by  Google 


OvnsioTse  of  the  Attobkxt-Oenebal  S55 

benefit  al<aie  of  citizene  of  other  States,  it  has  been  provided  in 
different  aectiong  throughout  our  corporation  laws  that  a  certain 
percentaj^  of  the  incorporators  shall  be  residents  of  this  State, 
which  we  feel  justified  in  construing  means  that  they  shall  be  citi- 
zens of  this  State  or  at  least  persona  who  have  chosen  New  York 
State  as  their  home  to  the  exdusion  of  a.  fixed  home  in  another 
State. 

As  was  said  in  People  v.  Piatt,  117  N.  T.  at  page  167: 

"  in  all  cases  where  a  statute  prescribes  '  residwice '  as  a 
qualification  for  the  enjoymeni  of  a  privilege  or  the  ^cercise 
of  a  franchise,  the  word  is  equivalent  to  the  place  of  domicile 
of  the  person  who  claims  its  benefit." 

In  Crawford  v.  Wilson,  4  Barb.  SOB,  it  was  also  said : 

"  The  terms  '  legal  residence '  or  '  inhabitancy,'  and 
'  domicile '  mean  the  same  thing.  By  legal  residence,  I  mean 
the  place  of  a  man's  fixed  habitation;  where  his  political 
ri^ts,  such  as  the  right  of  the  elective  franchise  are  to  be 
exercised." 

And  in  Cincinnati  H.  &  D.  R.  Co.  v.  Ives,  3  N.  T.  Supp.  895 : 

"In  statutes  relating  to  taxation,  settlements,  ri^ts  of 
Boffrage,  and  qualifications  for  office,  it  may  have  a  very  dif- 
ferent construction  from  that  which  belongs  to  it  in  statutes 
relating  to  attachments.  In  the  latter,  actual  residence  is 
omtemplated,  as  distinguished  from  l^al  residence." 

(See  also  Board  of  Education  v.  Grill,  73  Misc.  742.) 

As  an  additional  argument  that  section  230  and  therefore  sec- 
tion 260  of  the  Banking  Law  has  required  that  a  trustee  of  a 
savings  bank  be  a  citizen  of  this  State  or  at  least  domiciled  therein, 
we  call  attention  to  the  fact  that  no  foreign  savings  bahk  (that  is, 
(me  incorporated  and  supposedly  managed  by  citizens  or  reeidmtB 
of  another  State)  can  be  licensed  under  our  laws  to  do  business 
in  this  State,  and  therefore  we  must  construe  strictly  the  section 
which  seeks  to  bar  out  as  trustees  of  New  York  savings  banks 
residents  or  eitiz^is  of  another  State. 
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The  persoDS  refwred  to  in  your  lettw  are  not  citizms  of  New 
Y<»-k  State  or  pereouB  domioiled  dierein  since  they  have  not  the 
right  to  participate  in  ita  goTemmental  affairs  and  have  not  chosm 
New  York  State  as  their  iixed  and  permanent  home;  and  we  ooa- 
elude  they  are  ineligible  to  hold  the  office  of  savings  bank  tmstees. 
Dated,  May  18,  1916. 

E.  'E.  WOODBURY, 

AUomey-Qeneral. 

To  Hon.   Edqehe   Lamb  Richards,   Superintendeni   of  Bankt, 
Albany,  N.  Y. 


Autcanobiles  may  be  rented  uij  number  of  times  by  any  pftrticnlu 
departnunt,  offloer,  board  or  commisaioD  when  the  same  are  required  for 
their  official  work,  not  exceeding,  however,  more  than  ten  days  «t  any 
one  time,  tiut  claims  for  rent  of  an  automobile  based  upon  alight  (dBcial 
buiineu  as  an  excuse  for  a  junket  should  not  be  allowed,  and  claims 
for  the  rent  of  euch  vehictee  should  only  be  allowed  where  the  official 
wotit  waa  ueoMsary  and  Imperative  «nd  the  beet  interests  «f  the  state 
were  thereby  promoted. 

Ikquibt 

Does  the  provision  of  the  State  Finance  Law,  as  amended  by 
chapter  392  of  the  Laws  of  1916,  ameoding  sectiMi  36  end  provid- 
ing that  the  Comptroller  thall  not  audit  any  claims  for  the  remts  of 
BO  aBtomobile,  intended  primarily  for  die  carrying  of  passengers, 
for  a  period  oi  longer  than  ten  days  unless  moneys  are  specifically 
appropriated  therefor,  contemplate  that  said  period  c^  ten  days 
is  to  be  construed  (1)  as  the  aggr^ate  amount  against  said  appro- 
priation, or  (3)  for  one  person  in  a  department,  institution,  board 
or  commission,  or  (3)  as  a  permission  to  rent  an  automobile  for 
ten  days  at  a  time,  or  (4)  for  the  renting  by  various  persons  not 
exceeding  ten  days  in  the  aggregate  for  any  period. 

OpmioiT 

The  amendment  prohibits  the  Comptroller  from  auditing  anv 
claim  or  account  for  the  rent  of  an  automobile  intended  primarily 
for  the  carrying  of  passengers  for  a  period  longer  than  ten  days, 
nnleas  moneys  are  specifically  appropriated  therefor. 
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This  language,  coupled  as  it  ib  with  the  purchase  of  automot»lee 
by  State  departments,  boards,  etc.,  is  quite  ambigaoua  and  renders 
coDStruction  thereof  somewhat  difiScult,  but  I  think  it  was  the 
intention  of  the  Legislature  to  prevent  the  long  and  otmtinuous 
renting  of  an  automobile  b;  public  departments,  officers,  boards, 
etc,  and  that  it  was  deemed  best  to  limit  such  renting  to  a  period 
not  exceeding  ten  daj'S  at  any  one  time,  but  does  not  limit  the 
number  of  times  that  a  particslar  department,  officer,  board  or  com- 
mission may  hire  automobiles  which  are  necessary  for  use  in  the 
disdiarge  of  their  public  duties. 

I  am  also  of  the  opinion  that  it  was  the  legislative  intent  to 
impose  upon  the  Comptroller  the  responsibility  of  checking  abuses, 
if  any  should  be  attempted,  in  the  leasing  of  automobiles  to  the 
various  State  ofBcers,  boards,  and  departments  for  long  periods  of 
time,  and  is  an  administrative  function  with  which  he  is  charged, 
whidi  should  be  exercised  in  a  reasonable  manner,  and  while  the 
claims  for  the  leaung  of  automobiles  may  be  allowed  for  any 
number  of  times,  not  exceeding  ten  days,  which  the  duties  of  the 
claimants'  position  seem  to  require,  I  do  not  think  the  Comptroller 
is  bound  to  audit  claims  for  the  use  of  such  vehicles,  even  for 
periods  of  less  than  ten  days,  where  he  is  satisfied  that  such  ub6 
was  not  demanded  by  the  necessities-  of  the  work  in  hand.  In 
other  words,  I  think  it  was  the  intention  of  the  Legislature  by  such 
amendment  to  clothe  the  Comptroller  with  die  power  to  allow  all 
claims  for  the  use  of  autmnobiles,  for  periods  not  exceeding  ten 
days  at  a  time,  that  be  is  satisfied  are  honest  and  legitimate  charges 
for  the  good  of  the  public  service,  but  should  reject  all  claims  that 
appear  to  have  been  incurred  for  the  pleasure  or  private  purposes 
of  the  claimant,  based  upon  some  slight  official  business  as  an 
excuse  for  the  junket.  It  calls  for  the  exercise  of  judgment  and 
discretion  <»  the  part  of  the  Comptroller  as  to  the  necessity  for 
the  incurring  of  the  expense  as  well  as  a  fair  allowance  for  all 
such  expenditures  that  were  made  for  the  best  interest  of  the  States 

The  amendment,  as  it  is  phrased,  is  susceptible  of  different  inter- 
pretations ^nd  it  is  incumbent  upon  public  officers  to  endeavor  to 
obtain  the  true  intent  of  the  Legislature,  and  to  administer  it 
according  to  the  spirit  of  the  act,  so  as  to  prevent  evasion  and 
abuse  of  the  statute,  and  at  the  same  time  to  allow  all  reasonable 
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renting  of  automobiles,  not  to  exceed  a  period  of  ten  days  at  a 
time,  as  the  neceasities  for  such  use  may  arise.  I  cannot^  under 
the  circumstances,  lay  down  any  cast  iron  rule  that  diouM  be 
applied  to  all  claims,  but  the  Comptroller  must  be  guided  in  each 
instance  by  what  appears  to  him  to  be  the  highest  and  best  interests 
of  the  State. 

Dated,  May  24,  1916. 

E.  E.  WOODBURY, 

.4  Homey-Genera?, 

To  Hon.  EuoEUE  M,  Thavjb,  State  Comptroller,  Albany,  N.  Y. 


Sakatooa  Sprihgs  Statb  RKsstVATtoi*  —  Imvbbthent  or  COHFTBOLLEs'a 
TnrsT  PnnDB  iir  Appbopriatioh  Judqmentr  —  Pathbht  of  Arpaanih- 
Tioti  JODOMBriTs  —  Ckaft^  S6S,  Laws  of  1000  —  State  Fik&ncr  Law, 
I  61 — New  Y<nK  Statr  CoNSTrrunon,  A*ncLE  VII,  |  8;  Abticle  IX,  1 3. 


balance  of  proceeds  received  from  the  nsle  of  bonds  iasued  (or  the 
Reservation.  Investment  of  trust  funds  in  liis  care  in  such  judgmenU 
of  the  Court  of  Claims  ie  always  limited  by  the  constitutional  proriuDD 
that  the  outsUnding  unsecured  State  debt  shall  never  exceed  11,000,000. 

IHQUntT 

Has  the  State  Comptroller  authority  to  apply  a  balance  in  the 
State  Treasury  obtained  for  the  sale  of  Saratoga  Springs  State 
Reservation  'bonds  to  the  payment  of  any  portion  of  judgments 
against  the  State  in  the  Court  of  Claims  for  property  taken  by 
the  State  for  such  reservation  or  eould  the  Comptroller  invest  trust 
funds  under  his  supervision  in  such  judgments  of  the  Court  of 
Claims. 

Opinioh 

By  the  original  act  creating  the  State  Reservation  at  Saratoga 
(chapter  569,  Laws  of  1909),  an  issue  of  $600,000  of  bonds  was 
authorized  for  the  purchase  of  lands,  rights  and  easements  and 
for  "  the  payment  of  any  judgments  that  may  be  recovered  there- 
for in  the  Court  of  Claims."  The  same  language  quoted  appears 
iu  chapter  394  of  the  Laws  of  1911,  which  amended  the  Act  of 
1909  and  anthorizeil  Imuds  to  the  amount  of  $950,000  for  the 
reservation  instead  of  $600,000.    An  additional  issue  of  $235,000 
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was  atithorued  b;  chapter  252  of  the  Laws  of  1911,  and  auumg 
the  porposee  for  which  the  proceeds  were  to  be  used  was  again  in- 
cluded "  the  payment  of  any  judgments  that  may  be  reeovered  " 
in  the  Coort  of  Claims  for  lands  or  property  taken.  Chapter  335 
of  the  Laws  of  1915  authorized  $99,000  more  of  bonds  for  the  same 
purposes  as  set  forth  in  the  preceding  acts.  The  total  issue  of 
bonds  has  therefore  been  $1,284,000. 

Under  the  Act  of  1911,  $950,000  of  bonds  were  issued  payable 
serially  $95,000  each  year  out  of  moneys  to  be  appropriated  each 
year  by  the  Legislature.  Four  have  been  paid  aggregating 
$380,000  (chapter  111,  Laws  of  1912 ;  chapter  674,  Laws  of  1913 ; 
chapter  177,  Laws  of  1914;  chapter  687,  Laws  of  1915),  leaving 
the  total  amount  of  outstanding  bonds  at  the  preeeot  time 
$dO4,000.  The  total  payments  made  on  account  of  acquisitions 
and  expenditures  for  the  Keeerration  irom  the  proceeds  of  the 
sale  of  bonds  have  amounted  to  $1,190,563.03,  leavii^  a  balance,  aa 
before  stated,  of  $98,436.97  in  the  treasury. 

You  state  that  the  Court  of  Claims  has  rendered  judgment  in  one 
instance  for  $216,000  for  lands  taken,  and  that  another  judgment 
of  $30,956.17  has  actually  been  presented  to  the  CwnptroUer  for 
payment  Other  claims  aggregating  several  hundred  thousand  dc4- 
lars  are  pending  in  tfae  Court  of  Claims. 

Ab  each  act  providing  for  the  issue  of  bonds  has  specifically 
recited  that  the  proceeds  are,  among  other  objects,  to  be  used  *for 
the  payment  of  judgments  of  the  Court  of  Claims,  I  can  see  no 
l^al  obstacle  to  your  applying  the  balance  now  in  your  hands  to 
that  purpose,  and  in  fact  I  am  of  the  opinion  Ihat  you  could  be 
compelled  so  to  do  by  mandamus.  No  doubt,  however,  the  funds 
now  on  hand  will  be  needed  for  the  maintenance  and  improvanrait 
expenses  this  current  year  for  the  reservation,  and  it  would  seem 
advisable  to  induce  the  owner  of  the  judgment,  if  possible,  to  await 
a  Bubfltantial  appropriation  by  the  Legislature  for  tiie  payment  of 
judgments  of  the  Court  of  Claims. 

To  the  suggestion  that  trust  funds  under  the  supervision  of  the 
Comptroller  might  perhaps  be  invested  in  these  judgments  of  the 
Court  of  Claims,  I  reply  in  accord  with  your  interpretation  of  the 
law,  i.  e.,  that  any  use  of  these  trust  funds  to  pay  judgments  of 
the  Court  of  Claims  will  constitute  a  borrowing  of  the  moneys  in 
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those  fundB  and  will  result  ia  the  ereetion  of  a  State  debt  (unse- 
cared),  the  aum  total  of  which  cannot  at  an^r  ^^^^  exceed 
11,000,000. 

Article  Vll,  section  2  of  the  State  Constitntion  provides : 

"  §  2.  State  Bbbts,  Powee  to  Costbaot.  The  State 
may,  to  meet  casual  deficits  or  failures  in  revenues,  or  for 
expoues  not  provided  for,  contract  deA>ts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at 
any  time  exceed  one  million  of  dollars;  and  the  moneys  aris- 
ing from  the  loans  creating  aueh  debts  shall  be  applied  to  the 
purpose  for  which  they  were  obtained,  or  to  repay  the  d^t  so 
contracted,  and  to  no  other  purpose  whatever." 

Article  IX,  section  3  of  the  Consiltution  provides: 

"  §  8.  Common  School  Litmiatube  and  the  IJinTBD 
States  Deposit  Fondb.  The  capital  of  the  common  sdiool 
fund,  the  capital  of  the  literature  fund,  and  the  capital  of  the 
United  States  deposit  fund,  shall  be  respectively  preserved  in- 
violate. The  revenue  of  the  said  common  school  fund  shall 
be  applied  to  the  support  of  common  schools;  the  revenue  of 
the  said  literature  fund  shall  be  applied  to  the  support  of 
academies ;  and  the  sum  of  twenty-five  thousand  dallars  of  the 
revenues  of  the  United  States  deposit  fund  shall  eaoh  year  be 
appropriated  to  and  made  part  of  the  capital  of  the  aaid 
common  school  fund." 

The  last  above  provision  declares  that  the  capital  of  the  funds 
shall  remain  inviolate,  which  means  that  the  capital  shall  not  he 
expended  for  any  purpose.  Therefore  the  State  can  secure  the  use 
of  the  eajHtal  of  those  funds  only  by  borrowing  tberefronu  as  it 
would  in  the  open  market,  whidi  effects  a  loan  and  creates  a  debt 
witiiin  the  purview  of  article  Vli,  section  3  above^ 

It  follows  that  under  the  power  given  the  State  Comptroller  in 
section  81  of  the  Stete  Finance  Law  to  invest  these  trust  funds 
"  in  the  judgments  or  awards  of  the  Court  of  Claims  of  the  State," 


by  Google 


Qpiinoss  o9  THK  Attobhet-Qbitsbal  861 

the  Comptroller  ie  at  all  times  limited  to  a  borrowing  which  will 
not  iuoiease  the  outBtanding  uneecnred  State  debt  above 
»1,000,000. 

Dated,  June  9,  1916. 

E.  E.  WOODBURY, 

Attomey-Oen^al. 

To  Hon.  Edgsnb  M.  Travis,  State  OomptroUer,  AlboTiy,  N.  ¥. 


Th«  CiHiBiii8sion«r  of  Education  hfta  authority  under  the  Ediicmti<Hi 
l4iw,  II  398  wtd  880,  to  datermine  upon  appeal  to  him  the  legality  of 
elect«otf  or  appointment  of  achool   direotori.  ^ 

Imquiet 

Has  the  Ccnnmissioner  of  Education  jurisdiction  to  determine 
the  legality  of  the  election  or  appointment  of  school  directors  upcm 
an  appeal  to  him? 

Opinion 

The  sole  function  of  the  school  directors  as  prescribed  hj  the 
Education  Law  seenu  to  be  to  ccHtstitute  a  board  of  school  directors 
for  the  purpose  of  electing  a  district  superintendent  of  schools. 

Section  398  of  the  Education  Law  provides  that  all  qurations  in 
controversy  relating  to  the  election  of  a  district  superintendent 
shall  be  determined  by  the  Commissioner  of  Education  on  proper 
appeal. 

If  the  question  of  what  persons  are  entitled  to  a  vote  on  the 
board  of  school  directors  for  a  district  superintendent  arises,  it 
would  seem  to  me  to  be  a  question  in  controversy  "  relating  to  the 
election  of  such  district  superintendent "  within  the  meaning  of 
section  898.  That  section  provides  that  the  provisions  of  article 
"  fourtem  "  shall  apjJy  to  and  govern  such  appeals  but  this  nn- 
queationably  refers  to  article  thirty-four  which  in  the  Education 
Law  of  1909  was  article  fourte^i  and  in  the  Law  of  1910,  was 
transferred  and  made  article  tliirty-four. 

By  seoti<Hi  880  of  article  thirty-four  it  is  further  provided  that 
the  Commissitmer  <rf  Education  shall  have  the  ri^t  to  examine  and 
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decide  an  appeal  or  petition  by  any  person  conceiving  himscU 
aggrieved  in  coneequence  of  any  action  •  »  •  "  snbdiTiBion 
7,  by  any  other  official  act  or  deciaion  of  any  officer,  Bchool  autbw 
itiee  or  meetings  concerning  any  ofher  matt^  under  this  diaptei 
or  any  other  act  pertaining  to  common  schools." 

Under  this  broad  provision,  it  seems  to  me  that  the  jurisdictioB 
of  the  Commissioner  of  Education  is  likewise  made  dear  in  such 
matters  as  you  suggest.  The  election  of  school  directors  is  |mi- 
vided  for  in  the  Education  Law  and  appointments  to  fill  vacancies 
in  the  office  of  school  directors  is  likewise  provided  for  in  the 
Education  Law.  I,  therefore,  am  of  the  opinion  that  an  appeal 
will  lie  to  the  Commissioner  of  Education  to  contest  the  legality 
of  the  election  or  appointment  of  school  directors. 

Dated,  June  12,  1916. 

E.  E.  WOODBUKY, 

A  Uomey-Oeneral, 

To  Dr.  Thouas  E.  Finboait,  Deputy  Commisdoner  of  Edueaiion, 
Education  Building,  Alhavy,  N.  Y. 


iKTBaTMEnra  rm  Satingh  Banks  — 
F.  k  A.  M. —  REwmaLKST  Obd^ 
1906  —  Bahkiho  Law,  |  230, 

A  bond  and  moTtgsge  iuued  b;  a  BeiiBTolent  Order  aince  1908,  if 
iBiued  without  the  intervention  of  a  truHtee,  is  %  Uiwful  investmciit  for 
Htvings  buitcB  in  this  State. 

Has  a  savings  bank  authority  to  invest  in  bonds  and  mortgagee 
issued  by  benerolent  orders? 

Opinion 

I  refer  to  your  letter  of  Jane  29th  which  presents  a  question 
with  regard  to  the  power  of  a  savings  bank  to  invest  in  bonds  and 
mortgages  issued  by  trustees  of  b^ievolent  orders.  Wh«i  Attor- 
ney-General Bavies'  opinion  was  rendered  in  1902  (Opinions,  p> 
245)  the  trustees  of  such  orders  could  mortgage  the  proper^  held 
by  them  only  to  a  trustee  or  trustees  for  the  purpose  oi  securing 
fhe  bonds  or  certificates  of  iudebtedness  issned  by  them.    In  1906 
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hy  chapter  467  the  trnstees  of  sndi  orders  were  authorized  to 
mortgage  the  property  without  the  intervention  of  a  trustee.  Ac- 
eordinglj  I  think  the  bonds  and  mortgages  issued  by  trustees  of 
benevolent  orders,  if  complying  with  the  provinons  of  subdivision 
6  of  section  239  of  the  Banking  Law,  are  lawful  investments  for 
savings  banks  of  this  State. 
Dated,  July  13,  1916. 

E.  E.  WOODBURY, 

A  ttomey-Oeneral. 

To  Hon.  EuoEKE  Lamb  Biohakds,  Superiniendeni  of  Banks, 
Albany,  N.  Y. 


Public  Health  Law  —  M(»ilization  of  HnjTiA  at  Cahp  WHTniAR. 

Powers  of  the  CommiMioner  at  Health  to  prevent  nuisanceB  at  any 
time. 

Inquibt 

The  Department  of  Health  requests  an  opinion  as  to  whether: 

Urst.  It  has  the  power  to  enact  rules  and  regulations  to  re- 
quire vendors  to  abandon  the  sale  of  food  products  at  stores  in  the 
neighborhood  of  Camp  Whitman, 

Second.  Have  the  military  authorities  power  to  require  such 
vendors  to  vacate  said  stores  and  vending  places,  they  being  sit- 
nated  on  private  property? 

Third.  Has  the  commanding  officer  power  to  forbid  soldiers 
visiting  these  vendors  and  purchasing  food  products  from  th^n  1 

Fourth.  Has  the  Department  of  Health  power  to  enact  rules 
and  regulations  for  sanitary  control  of  such  places? 

Fifth.  Has  the  local  board  of  health  authority  to  eaaet  sanitary 
ordinances  so  that  these  places  would  be  maintained  in  a  sanitary 
condition  t 

You  put  five  questions  relative  to  food  vendors  near  Camp  Whit- 
man which  I  shall  answer  in  the  order  set  forth  in  your  com- 
munication. 

(1)  Your  department  has  not  the  power  to  enact  rules  and 
regulations  which  would  have  the  force  and  effect  of  law  to  require 
these  vendors  to  abandon  the  sale  of  food  products.  (  'ot^uk' 
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(2)  The  military  authorities  at  the  camp  have  not  the  absolute 
power  to  require  these  vendors  to  vacate  their  staDds  when  situated 
npon  private  property  and  not  upon  property  owned  by  the  State. 

(3)  It  would  seem  the  commanding  officer  haa  authority  under 
the  Military  Law  and  mles  and  regulations  to  forbid  the  soldiers 
endangering  their  health  by  purchasing  food  from  such  vendors. 

(4)  It  would  be  best  for  your  department  to  suggest  to  the 
local  health  authorities  rules  and  regulations  for  the  sanitary  con- 
trol of  such  places.  Then,  if  properly  enacted  by  the  local  au^o^ 
itiea  they  could  be  enforced  as  provided  under  the  Public  Health 
Law. 

(6)     My  answer  to  the  fourth  qnestion  of  course  includes  my 
answer  to  the  fifth. 
Dated,  July  l7th,  1916. 

E.  E.  WOODBURY, 

Attomeif-Oeneral. 

To  Hon.  LiNBLY  R.  Williams,  Deputy  Health  Commissioner, 
Deparimeni  of  Health,  Albany,  N.  Y. 


LiBOB  Law,  Skction  3  —  Tvs  Boat — EiaRT-Hotm  Law. 

Tug   boat    men    employed    for   twelve   hours    in   variouB    employmenti 
violate  the  eight-hour  law,   where  a  part  of  this  time  is  given  for  the 

StAt*. 

Ihqcibt 

Is  the  employment  of  a  crew  upon  a  tug  boat  engaged  upon  a 
Barge  canal  terminal  contract  which  is  subject  to  call  at  any  time 
during  a  period  of  twelve  hours,  {torn  6  a.  h.  to  9  p.  u.,  al^ngfa 
the  time  actually  occupied  in  such  employment  may  not  exceed  five 
hours,  a  vitiation  of  the  eight-hour  law. 

Ofiniov 

In  letters  addressed  to  the  Superintendent  of  Public  Works  dated 
respectively  April  21  and  July  20,  1915,  application  of  the  eigbt- 
hour  law  (section  3  of  the  Labor  Law)  to  the  operation  of  tug 
boats  was  considered.  We  there  came  to  the  conclusion  that  the 
eight-hour  law  applied  to  employees  working  on  tug  boats.  I  can 
see  no  reason  why  the  law  should  not  equally  apply  to  emplt^'eeB 
working  on  dredges.  '    ii'^^OO^IC 
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I  make  little  queetitm  that  the  Burgard  Company  is  abs(4ntel; 
prohibited  under  section  3  from  employing  Uieir  tug  boat  and 
dredge  men  in  a  continuous  diift  of  more  than  ei^t  booiB  while 
doing  Bai^  canal  terminal  work.  However,  the  situation  die- 
closed  in  the  report  submitted  indicates  that  the  men  are  em- 
ployed only  a  part  of  the  time,  probably  leas  than  eight  hoors 
during  the  day,  in  State  eonplt^ment,  from  6  a.  K.  to  6  p.  H. 

In  my  opinion  this  does  not  alter  the  case.  The  eight-hour  law 
is  to  a  certain  extent  a  police  power  measure,  passed  to  oonserre 
the  health,  safety  and  comfort  of  persons  emplt^ed  by  tiie  State. 
The  courts  have  denied  the  necessity  is  so  great  that  the  Legisla- 
ture may  pass  a  statute  forbidding  private  eraployera  from  enter- 
ing into  contracts  for  the  employment  of  servants  for  more  than 
ei^t  hours  a  day,  although  the  Court  of  Appeals  has  recently 
recognized  the  power  of  the  L^slature  to  restrict  the  hours  of 
employment  of  women.  Under  the  Constitution,  as  amended, 
power  has  now  been  given  to  the  L^islature  to  control  the  hours 
of  labor  of  persons  employed  by  the  State  directly. 

There  being  no  question  then  of  the  validity  of  the  provision  in 
the  State  contract  as  to  the  hours  of  labor  or  of  the  prt^ibitiai 
against  varying  these  by  any  special  contract,  exo^t  in  cases  of 
extraordinary  emergency,  etc.,  we  may  examine,  the  reason  for  the 
rule,  and  determine  whether  or  not  persons  may  be  employed 
twelve  hours  a  day,  and  by  giving  only  a  part  of  their  time,  or 
eight  faojirs,  to  the  State  avoid  the  prohibition  ot  the  statute. 

The  purpose  of  the  law  being,  as  stated  above,  to  conserve  the 
health,  safety  and  comfort  of  employees  of  the  State,  it  is  dear 
that  the  legislative  intention  is  directly  violated  by  permitting  the 
employment  of  men  who  are  required  to  work  four  hours  longer  in 
private  employment.  The  very  spirit  of  the  provinon  of  the 
statute,  as  inserted  in  the  contract,  requires  that  not  only  shall  the 
eiuployees  be  protected  from  any  such  imposition  by  the  con- 
tractor, but  that  even  willingly  they  shall  not  be  permitted  to 
extend  their  time  of  labor  by  special  agreement 

Perhaps  if  the  work  done  after  hours  were  of  a  different  kind 
we  would  not  be  able  to  control  the  situation.  However,  in  this 
case  we  have  the  men  employed  continuously  for  twelve  hours  on 
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ibe  Bame  boats  and  in  work  for  private  peraone  and  for  the  State 
of  substantially  aimilar  character. 

It  further  appears  that  while  the  towing  actually  required  each 
day  could  be  done  in  five  hours,  nevertheloBa,  the  men  are  subject 
to  call  for  towing  any  time  between  6  a.  m.  and  6  p.  m.  Under 
these  circumstancds,  the  fact  that  seven  hours  of  their  time  is 
given  to  other  employment  than  that  of  the  State,  seems  to  me 
immaterial. 

I  have  not  desr^arded  the  pcnnt  that  the  master  of  the  tag  has 
a  Federal  license  permitting  him  to  do  lake  and  harbor  towing 
from  6  A.  M.  to  6  p.  u. ;  but  tlie  State  may  make  its  own  dioice  of 
methods  of  employment,  and  having  made  this  choice,  by  directing 
through  Bolfflnn  mandate  of  the  Legislature,  that  laborers,  workmen 
or  mechanics  shall  not  be  permitted  or  required  to  work  more  than 
eight  hours  in  any  day,  the  permission  of  the  Federal  govemmfflit 
does  not  interfere  with  the  agreement  made  between  the  State  and 
its  own  contractor. 

In  concluding,  let  me  emphasize  that  this  letter  is  based  on  the 
assumption  that  the  dredge  and  tug  are  available  for  use  of  Ihe 
State  contractor  at  any  time  between  6  a.  h.  and  6  p.  u.,  end  that, 
in  practice,  the  dredge  and  tug  have  been  actually  used  t^  the 
State  contractor  up  to  6  p.  u. 

Dated,  July  25,  1916. 

E.  E.  WOODEUEY, 

A  Homey-  Qeneral. 
To  Hon.   V.  T.  Holland,   Assi^tmt  Sectetary,   Department  of 
Labor,  State  Industrial  Commission,  Albany,  N.  Y. 


Bamk  Cakal  Coktracts  —  IrfmNO  tv  Lowest  Biddes  —  ConsriTtrnon  An- 
vil, I  9  — Bamb  Cawai.  Law  (L.  1903,  Chap.  147.  I  7)— Canal  Law. 
I  144. 

Under  Art.  VII,  |  9,  of  the  State  ConBtitutiom  and  th«  proTiiiona  of 
the  Barge  CBDal  Law  (L.  1003,  Chi^.  147,  |  7)  Barge  Canal  eontracU 
muBt  be  let  to  the  lowest  bidder  who  furniehCB  the  required  Beenrit?. 
It  eeems,  however,  that  in  a  dear  case  of  unfltaesB  of  a  contractw  to 
perform  a  given  work  as  demonstrated  by  experience  the  Super  in  tendant 
of  Public  Works  might  be  juetilied  in  refusing  hii  bid. 

IlTQUIRT 

Has  the  Superintendent  of  Public  Works  authority  to  decline  to 
receive  a  bid  from  a  person  with  whom  the  department  has  had 
unsatisfactory  experience  in  similar  contract  work? 
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Opinios 

Section  9  of  article  VII  of  the  Constitution  provides  that : 

"  All  contracts  for  work  or  matmals  on  any  canal  aball 
be  made  with  the  persons  who  shall  offer  to  do  or  provide  ths 
same  at  the  lowest  price,  with  adequate  security  for  their 
performance." 

As  I  understand  it,  this  provision  was  inserted  for  the  purpose 
of  defeating  the  practice  which  it  was  claimed  had  grown  up  and 
which  occasioned  great  scandal,  of  rejecting  low  bids  for  one  reason 
or  another  and  awarding  contracts  to  higher  bidders  acting  in 
collusion  with  other  bidders.  Apparently  the  intent  was  to  insure 
a  discontinuance  of  the  practice  by  peremptoiily  requiring  the 
letting  of  the  contract  to  the  lowest  bidder  who  should  furnish 
adequate  security. 

The  provisions  of  the  Barge  Canal  Law  (chapter  147,  Laws 
of  1903)  with  respect  to  the  letting  of  contracts  are  in  accordance 
with  the  aforesaid  constituticnal  provision. 

Section  7,  after  providing  that : 

"  The  Superintendent  of  of  Public  Works  may  reject  all 
the  bids  and  readvertise  and  award  the  contract  in  the  manner 
herein  provided,  whenever  in  his  judgments  the  interests  of 
the  State  will  be  enhanced  thereby," 

provides  that : 

"  The  contract  *  •  »  shall  be  made  with  the  persoi), 
firm  or  corporation  who  shall  offer  to  do  and  perform  the 
same  at  the  lowest  price  and  who  shall  give  adequate  security 
for  the  faithful  and  complete  performance  of  the  contract 

This  provision  for  security  was  made  so  as  to  indemnify  the 
State  in  the  event  that  the  contractor  for  any  reason  failed  to  ful- 
fill his  contract  In  other  words,  it  was  adopted  to  afford  the  State 
protection    under    such    circumstances    as    your    communication 


Construing   together    the   aforesaid   constitutional   and   Barge 
Canal  Law  provisions,  I  feel  forced  to  conclude  that  the  |*"y^V,K 
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bidder,  provided  he  fumiBhes  the  security  required  by  the  statute, 
is  fts  a  matter  of  law  entitled  to  be  awarded  the  contract. 

To  hold  otherwise  would  not  only  opffli  the  door  to  practices 
Budi  as  the  afmresaid  conititational  proviBi<m  meant  to  prc^lrit, 
'  bat  would  be  equivalent  to  coostruing  the  statute  to  provide  Aat 
the  contract  be  let  to  the  lowest  respormble  bidder,  which  mani- 
festly was  not  the  statutwy  intent. 

If  the  experience  with  a  contractor  in  connection  with  other  ooo- 
tracts  has  been  such  as  to  make  it  clear  that  he  is  unfit  or  unable 
to  perform  a  given  work,  you  mi^t  be  justified  in  refusing  to  cm- 
aider  his  bid;  but  I  think  that  it  would  require  an  exceptional 
state  of  facte  to  justify  such  action  and  that  generally  speaking  die 
contract  must  be  let  to  the  lowest  bidder  who  furnishes  the  required 
security. 

Dated,  July  31,  1916. 

E.  E.  WOODBURY, 

A  Homey-General. 

To  Hon.  W.  W.  WoTHEBspooR,  SuperirUendent  of  PubUe  Works, 
Albany.  N.  Y. 


IbUTAar  Law,  ||  M  add  120  —  Dvot  Unrrs. 

The  Oovenior  Is  clothed  with  pow«r  to  dirsct  the  orgmaiiatioil  ot  M 
maiif  depot  uniti  »  apptars  to  be  neceBsaiy  in  «dv«iice  of  the  entry 
of  the  MveTftI  militarj  OTsanizationi  into  the  actual  serrice  of  the  tFnitM 
States,  whioh  units  ahould  continue  only  during  the  time  the  regular 
organizations  »re  absmt  in  the  actual  serrice. 

Inquibt 

Does  the  Military  Law  contemplate  or  authorize  the  organiza- 
tion of  depot  units  in  advance  of  the  entry  of  an  organization  into 
the  actual  service  of  the  United  States  Mily  when  a  situation  ariBca 
which,  in  the  opinion  of  the  government,  makes  it  probable  that 
the  organization  from  which  the  depot  unit  is  to  be  formed  will 
be  called  into  the  service  of  the  United  States. 

Opinios 

On  August  4th  there  was  an  opinion  rendered  by  ray  department 
to  tiie  Armory  Commission  which  touched  the  subject  of  depot 
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units  and  battaliona,  wbicli  I  aseume  you  have  seen ;  if  not,  I  will 
be  pleased  to  Bend  jou  a  copy  <^  the  same ;  but  your  inqoiry  calle 
for  tEe  conaideratioD  of  other  points  in  relation  to  such  unita  which 
were  not  discuaaed  in  the  former  letter. 

I  think  it  ia  quite  evident  that  the  L^alature  intended  by  the 
enactment  of  chapter  287  of  the  Laws  of  1915  (bein^  an  amend- 
ment to  section  120  of  the  Military  Law),  to  clothe  the  GK>Temor 
with  power  to  organize  as  many  depot  units  as  would  appear  to  be 
ueeeesary  in  advance  of  the  entry  of  the  several  military  organiza- 
tions into  the  actual  service  of  the  United  States,  and  that  audi 
service  of  members  of  the  depot  units  should  continue  CHtly  during 
the  time  the  regular  military  organizations  were  or  are  absent  in 
the  actual  service  of  the  United  States,  "  and  <mly  during  such 
period,"  and  if  any  depot  units  have  been  organized  to  take  the 
places  of  the  re^lar  organizations  whidi  have  berai  called  into 
the  actual  service  of  the  United  States,  and  such  re^ar  organiza- 
tions have  been  mustered  out  of  such  United  States  service  and 
returned  to  their  respective  armories,  the  necessity  for  a  contin- 
aanoe  of  the  depot  units  has  ceased  to  exist,  and  the  members 
thereof  will  return  to  the  reser\'e  lists  or  positions  to  which  they 
respectively  occupied  before  the  formation  of  such  rmits,  and  in 
the  case  of  newly  enlisted  men  to  serve  in  such  uits,  they  can  be- 
come members  of  the  regular  respective  organizations  for  which 
they  were  raised  to  take  the  places  of  during  the  absence  of  such 
organizations  in  the  United  States  service. 

The  section  is  somewhat  ambiguous,  as  the  last  part  of  the  third 
paragraph  reads  "  except  that  officers  and  non-commiasioned 
officers  of  depot  units  shall  have  authority  to  exercise  command  in 
their  respective  units."  but  I  do  not  think  the  Legislature  intended 
there  should  be  duplication  of  officers  by  retaining  those  which 
were  mustered  in  or  commissioned  for  service  in  the  depot  units 
after  the  retnm  of  the  r^ular  officers,  as  such  a  condition  would 
only  create  confusion  and  clashing  of  authority,  but  I  ^nk  the 
more  reasonable  interpretation  of  tiie  words  last  above  quoted  is 
that  such  words  were  intended  to  continue  tho  exercise  of  the 
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officers'  authority  in  tb«  depot  units  until  the  members  of  ntch 
units  were  restored  to  or  taken  into  the  parent  cnnpany. 
Dated,  August  28,  1916. 

E.  E.  WOODBURY, 

A  ttomey-OeneroL 

To  IIou,    CHAUNC'isy    P.    WiLLiAUB,   Actvog  Adjuiant-Qerier^ 
Albany.  N.Y. 


Election  Law — Fu-tna  or  DESiGHATiita  PsnriONS. 

A  petition  deaigna.ting  r  candidate  for  (dSce  to  be  Tot«d  for  mt  ft 
primary,  which  is  depoiited  in  the  poet  office  on  the  last  dftj  upOi 
which  such  a  petition  could  be  filed,  contained  in  a  poct^aid  wr^iper  ad- 
dresied  to  the  officer  with  whom  said  petition  i«  required  by  l»w  to  be 
Bled,  and  altbougb  not  received  by  him  untjl  the  ftdlowing  day,  ibonld  b« 
received  by  sach  officer. 

Inquibt 

Can  a  petition  for  designation  of  Member  of  Aaa^nbly  mailed 
at  7  p.  M.  on  the  last  day  for  filing  said  petition  and  reomved  by 
the  Commisaioners  of  Elections  upon  the  following  momisg  be  re- 
ceived and  filed  by  them. 

Opinion 

In  reply  to  your  inquiry  of  the  23rd  inat  I  beg  to  advise  yoa 
that  Mr.  Justice  Eudd  of  the  Supreme  Court,  sitting  at  special 
tenu  on  September  16,  ldl4,  in  a  proceeding  entitled  In  tlie  Mat- 
ter of  Tboiiias  F.  Conway,  directed  the  Secretary  of  State  to  re- 
ceive and  place  ou  file  a  petition  mailed  at  the  city  of  C^denabu^ 
on  tiie  evening  of  September  8,  the  last  day  for  filing  petitions  for 
nominations  with  such  secretary,  and  to  print  upon  the  ofSeial  bal- 
lot for  use  at  the  primary  election  the  name  of  the  person  appearing 
upon  snch  petition  as  a  candidate  for  del^te-at-Iarge  to  the  Con- 
stitutional Convention. 

The  moving  papers  showed  that  the  petitifmer  delivered  the 
verified  petition  to  the  post  office  clerk  at  OgdentAnirg  at  about 
4  p.  M.'of  the  last  day  upon  which  petitions  could  be  filed,  and  the 
post  office  clerk  who  received  it,  in  his  affidavit  stated  that  audi 
envelope  containing  guch  petitions  left  the  poet  offioe  in  due  course 
of  mail  at  T:25  of  the  same  day.  They  were  received  at  the  office 
of  the  Secretary  of  State  on  the  following  morning.    The  Secretary 
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refused  to  file  them  and  the  proceeding  was  commenced  for  the 
purpose  of  eompelling  him  to  file  them,  and  the  order  above  re- 
ferred to  was  the  result  of  such  application.  This  case  has  never 
been  reported  so  far  as  I  can  discover,  but  I  have  no  doubt  that 
it  establishes  a  precedent  which  at  least  is  sufiSeient  to  justify  ;ou 
in  accepting  and  filing  a  petition  for  deaigoation  of  Member  of 
Assembly  mailed  and  stamped  at  7  r.  m.  on  August  22nd  and 
received  by  the  Commissioners  of  Election  at  9  a.  h.  on  August 
23rd. 

Dated,  August  24,  1916. 

E.  E.  ^TOODBTIRY, 

A  ttomey-GenertU. 
To  Uanikl  Kknt,  Esq.,  Commissioner^  Carmel,  N.  Y. 


GixcTioK  Law,  ||  331  and  003  —  Soldibbs  add  Sailobs  Ballvm. 

The  namas  of  all  otficeTS  to  be  voted  for,  including  presidential  electors, 
sliould  be  plated  on  one  ballot  and  a  separate  tMlIot  provided  for  con«ti- 
tutional  amendments  and   questione  submitted. 

Inquibt 

What  ballots  will  it  bd  necessary  for  the  Secretary  of  State  to 
furnish  for  the  use  of  soldiers  in  the  field  in  the  general  ejection  of 
1916? 

OriNION 

Regarding  the  form  of  ballots  to  be  provided  for  the  soldiers  and 
sailors'  elections,  I  have  the  honor  to  advise  you  as  follows: 

In  my  opinion,  you  should  provide  one  officers'  ballot  upon 
which  Mhoiild  be  printeil  the  titles  of  all  offices  for  which  any  voter 
may  note  including  the  |)re*idential  electors. 

Section  f>0;i  of  the  Election  Law  provides,  among  other  things, 
as  follows: 

''  All  ballots  shall  be  uniform  in  size  and  style  of  type  used 
and  shall  contain  the  titles  of  all  offices,  as  near  as  may  be, 
for  which  any  voter  may  vote  in  any  election  district  of  the 
State  at  such  election." 
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The  language  above  quoted  seems  to  be  uuxmeieteDt  vitb  the 
BU^;eBtioii  th&t  a  separate  ballot  for  presidential  electors  should  be 
provided.  In  the  broad  sense  in  which  the  word  "  offices  "  is  nsed 
in  the  statute,  it  would  seem  to  include  presidential  electors  (see 
Federal  Constitution,  article  II,  section  1,  paragraph  2;  XlVth 
ammidment  to  Federal  Cimatitution,  section  3 ;  Election  Law,  aec- 
tioDH  331,  54  and  461).  Section  54  of  the  Election  Law  above  re- 
ferred to  specificall J  provides  for  the  nomination  of  "  candidates 
for  the  office  of  elector  for  President  and  Vice-President  of  the 
United  States." 

Your  inquiry  with  reference  to  the  form  of  ballot  to  be  pro- 
vided for  constitutional  amendments  and  questions  submitted  ia 
answered  b;  section  504  of  the  Election  Law  in  the  following 
language : 

"  If  at  such  election  any  proposed  amendment  to  the  CwiBti- 
tution  or  other  proposition  or  question  is  to  be  sulxnitted  to 
the  vote  of  the  voters  of  the  State,  the  Secretary  of  State  shall 
furnish  an  equal  number  of  ballots  for  questions  so  submitted 
in  the  form  prescribed  by  section  332  of  this  chapter,  which 
shall  be  properly  endorsed,  as  a  war  ballot." 
Dated,  August  28th,  1916. 

E.  E.  WOODBURY, 

Attomejf-Oenerai. 

To  Hon,  Fbawcis  M.  Hugo,  Secretary  of  State,  Alhcaitf,  N.  Y. 


-Not  Ekthim 

National  KUB'^dHmeD  wblle  in  the  service  of  the  Federal  pivernmHit 
along  the  Mexican  border  under  call  of  the  President  of  the  United 
8tat«a  are  not  "  ordered  for  doty  by  tho  Governor  "  under  |  210  of 
the  Military  Law  and  therefore  arc  not  entitled  to  State  pay  white  n 
in  the  lenrice  of  the  Federal  government. 

IiTQumv 

Are  New  York  National  Guardsmen  in  service  for  the  Federal 
government  along  the  Mexican  border  entitled  to  pay  from  the 
State  of  New  York  in  addition  to  the  pay  received  from  the  United 
States  government} 
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Opinion 

Section  210  of  the  Militaiy  Law  providea: 

"  Each  officer  and  enlisted  man  ordered  for  duty  by  the 
Governor  or  under  hie  anthoritj  by  the  major-general  or  the 
commanding  <^cer  of  the  naval  mititia  ahall  receive  the  pa; 
herein  specified  for  every  day  actually  on  duty  exc^t  when 
so  ordered  for  inspection,  muster,  small  arms  practice,  parade 
or  review  or  fidd  service  not  extending  beyond  ute  day ;  a 
private  or  a  second-clasB  private,  a  musician  or  a  trampeter, 
one  dollar  and  twenty-flve  ceaie;     *     *     *." 

While  it  is  true  that  the  enUsted  guardsmen  were  in  one  sense 
'"'  ordered  for  duty  by  the  Governor  "  following  the  call  of  the 
President,  they  were  in  law  ordered  out  by  the  President  under 
the  C«Hi8titution  and  laws  of  the  United  States  pursuant  to  the 
following  provision  of  the  ^Federal  atatutea : 

"  Whenever  the  United  States  is  invaded,  or  in  danger  of 
invasion  from  any  foreign  nation,  or  of  rebellion  against  the 
authority  of  the  government  of  the  United  States,  or  the 
President  is  unable  with  the  regular  forces  at  his  command  to 
execute  the  laws  of  the  Union,  it  shall  be  lawful  for  the  Presi- 
dent to  call  forth  auch  number  of  the  militia  of  the  State  or 
'      of  the  States  or  territories  or  of  the  District  of  Columbia  as 
he  may  deem  necessary  to  repel  such  invasion,  suppress  such 
rebellion,  or  to  enable  him  to  execute  such  laws,  and  to  issue 
his  orders  for  thai  purpose,  through  the  Oovemor  of  the  re- 
spective State  or  territory,  or  through  the  commanding  gen- 
eral of  the  militia  of  the  District  of  Columbia,  from  which 
State,  territory  or  District,  such  troops  may  be  called,  to  such 
officers  of  the  militia  as  he  may  think  proper.     (35  Stat, 
400.)" 
Furthermore  it  is  readily  demonstrable  that  althou^  the  words 
"  ordered  for  duty  by  the  Governor  "  in  section  210  or  our  Military 
Law  may,  upon  first  observation,  Iwd  themselves  to  an  interpreta- 
tion which  would  ^ve  to  the  militiamen  State  pay  in  the  present 
situaticai,  the  words  do  not  upon  more  extended  examination  seem 
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to  sanetion  State  pay  of  militiam^i  except  when  they  are  ordered 

for  State  service  by  ihe  Oovemor. 

We  are  not  aided  by  any  precedents  of  the  Civil  or  Spanish  war. 

By  chapter  477  of  the  Laws  of  1862,  eeetiiwi  173,  it  was  provided 

that: 

"  The  military  forces  of  this  State,  nAen  m  the  adual  ser- 
vice of  the  State  in  time  of  war,  insurrection,  invasitHi,  or 
imminent  danger  thereof,  sliall,  during  their  time  of  serrice, 
be  entitled  to  the  same  pay,  rations  and  allowances  for  cloth- 
ing as  are  or  may  hereafter  be  established  by  law  for  the 
army  of  the  United  States." 

The  above  law  was  in  effect  when  President  Lincoln  called  oat 
the  Kew  York  State  Militiamen  in  t^e  early  years  of  the  war,  and 
many  of  the  companies  thereafter  became  Tolmrieers  in  the  United 
States  army,  so  that  both  under  the  language  of  the  statute  and 
from  the  fact  that  the  men  entered  the  United  States  army  as  volun- 
teers, no  State  pay  wan  received  by  them  while  in  the  service  of 
the  Federal  government. 

The  statute  remained  substantially  in  the  same  form  until  the 
enactment  of  chapter  299  of  the  Laws  of  1883,  ^ich  repealed  &e 
former  statute  and  provided  as  follows  (section  92) : 

"  There  shall  be  paid  to  such  officers  and  enlisted  men  aa 
iSiall  he  ordered  for  duty  by  the  commander-mrchief  in  par- 
siiance  of  the  provisions  of  this  act,  the  following  sum  each, 
for  every  day  actually  on  duty : 

"  To  all  musicians  and  privates,  one  dollar  and  twenty-five 
cents     *     *     *." 

After  several  mesne  amendments  of  no  moment  (AaptOT  212 
of  the  Laws  of  1898  presented  the  law  with  respect  to  the  pay  fii 
militiamen  in  the  following  form  (section  161) : 

"  Each  officer  and  enlisted  man  ordered  for  duty  by  0u 
Oovemor,  or  under  his  authority,  by  the  commanding  oiSoet 
of  the  National  Guard  or  the  commanding  officer  of  the  Naval 
Militia,  shall  receive  the  duty  pay  herein  specified  for  every 
day  actually  on  duty,  except  when  so  ordered  for  inspection, 
muster  or  rifle  practice,  or  parade  or  review  or  field  service 
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not  eztending  bejcmd  one  day;  a  mnBician  or  private,  one 
dollar  and  twenty-five  cents  *    *    *." 

The  above  is,  except  for  minor  changes,  the  same  language  ae 
ia  now  contained  in  section  210  of  the  Military  Law  hereinbefore 
first  referred  ta  No  interpretation  of  the  section  occurred  in 
1898  for  the  reason  that  the  militiamen  entered  the  United  States 
army  during  the  Spanish  war  as  volunteers  and  did  not  serve  as 
State  militiamen  under  call  of  the  Prraident. 

The  change  in  the  statute  made  in  1883  (froii  ''  when  in  the 
military  service  of  the  State "  to  wh^L  " orderel  for  duty  by  the 
eommander-in-cbief  ")  does  not  impress  me  as  intending  to  alter 
the  rule  with  respect  to  Uie  pay  of  the  militia,  that  is,  the  amend- 
ment was  not  intended  to  secure  for  the  militia  State  pay  while  ea- 
gaged  in  the  service  of  the  Federal  government  The  new  phrase 
was  used  rather  to  coDtradistinguish  service  for  the  State  wider 
order  of  the  Oovemor  from  service  for  a  county  or  city  "  pursuant 
to  the  order  of  the  sheriff"  "  or  for  the  mayor  "  in  case  of  riot, 
tumult,  breach  of  the  peace,  etc.,  under  which  latter  oonditions  the 
county  and  not  the  State  was  obliged  to  meet  the  compensaticm 
of  the  militia  at  the  same  rate  as  was  provided  for  State  service 
(section  98,  chapter  299,  Laws  of  1883,  now  section  211  of  the 
Military  Law). 

The  above  conclusion  seems  the  correct  one  especially  in  view 
of  the  fact  that  the  statute  of  1883,  which  altered  Uie  language  to 
make  it  read  when  "  ordered  for  duty  by  the  commandeivin-chief," 
repealed  at  the  same  time  section  168  of  an  act  of  1870  (chapter 
80),  which  provided  State  pay  to  officers  of  the  militia  for  certain 
limited  duties  "  while  m  the  service  of  the  UtiUed  Stales."  Sec- 
tion 168  read  as  follows : 

"  In  case  of  war,  insurrection,  rebellion  or  invasion,  or  im- 
minent danger  thereof,  when  the  military  forces  or  volunteers 
of  the  State  of  New  York,  or  any  part  thereof,  shall  be  in  the 
actual  service  of  the  State,  or  in  the  service  of  the  United 
States,  the  staff  of  the  Commander-in-Chief,  while  on  duty, 
the  assistants  in  the  several  departments,  and  such  other  offi- 
cers as  may  be  detailed  by  the  Commander-in-Chief  for  the 
performance  of  any  duties  connected  with  the  recruiting, 
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mugtenng,  eoroUlDg,  equipping,  arming,  organising,  paying, 
inspecting,  providing  and  admiQistering  justice  for  &nch 
forces  and  volunteers,  shall,  in  lieu  of  all  other  allowancee 
under  tbis  act,  be  paid  such  reasonable  and  just  cranpensation, 
not  exceeding  the  full  pay 'and  allowances  of  officers  of  the 
same  rank  in  the  army  of  the  United  States,  aa  the  Com- 
mander-in-Chief shall  deem  proper,  together  with  their  nec- 
essary expenses  and  those  of  their  departments,  to  be  paid  \>y 
the  State  upon  the  certificate  of  the  Commander-in-Chief 
showing  a  detailed  statement  of  such  services  and  expenses." 

A  further  observation  may  be  made.  It  would  appear  inocw- 
gruous  that  the  State  should  purpose  to  pay  the  militiamen  from 
the  State  treasury  while  they  are  in  the  servioe  of  the  Fadoral 
government  (and  it  may  be  an  extended  service)  and  while  they 
are  receiving  pay  from  that  govemmeni,  and  yet  while  they  are 
in  the  short  service  of  cities  and  counties,  subdivisimis  of  the  State 
itself,  refuse  to  pay  them  from  the  treasury  and  place  that  hurdoi 
entirely  upon  the  localities. 

We  note  also  that  pensions  are  given  under  our  Military  Law 
only  when  the  men  are  wounded  or  disabled  ''  in  the  service  of  tlw 
State"  (seeUcm  220)  and  that  section  210  directs  that  all  ««i' 
missioned  cheers  shall  be  entitled  to  and  shall  receive  tht  tame 
pay  and  allowances  as  cfHumissicoied  officers  of  the  army  or  navy 
of  the  United  States  of  equal  grade  and  term  of  service.  If  the 
military  officers  are  to  receive  the  same  pay  -as  like  officers  in  the 
United  States  army  or  navy  they  could  not  if  we  attempt  to  apply 
section  210  to  Federal  service  receive  both  State  and  Federal  pay; 
for  they  would  then  not  be  receiving  the  soma  pay  as  the  Unitol 
States  army  or  navy  officers.  It  results  that  section  210  does 
not  intend  to  cover  service  for  the  Federal  government  but  only 
service  for  the  State  under  orders  of  the  Qovernor. 

The  militiamen  at  the  border  are  not  in  my  opinion  entitled  to 
State  pay. 

In  view  of  the  small  compensation  paid  the  private  soldiers  and 
musicians  by  the  Federal  government  and  the  further  fact  that 
many  of  them  are  married  men  having  families  for  whom  they 
provide,  it  would  give  me  very  great  pleasure  if  I  could  find  some 
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statate  or  rule  of  law  which  would  ^etif;  the  paymeat  of  the 
$1.25  per  day  while  they  are  ahaent  upon  the  border,  but  the  At- 
torney-General does  not  make  the  law,  and  it  is  his  du^  to  construe 
and  administer  it  as  it  has  been  enacted  by  die  L^slature  with- 
out being  influenced  by  sympathy  br  personal  deeire. 
Dated,  September  14,  1916. 

E.  E.  WOODBURY, 

Attomey-Oeneral. 

To  Hon.  CuARLES  S.  Whitman,  Governor,  AVxiny,  N.  Y. 


TEAtCBTEB    OF     ENBOLLHKNT RIGHT     Or     ELCCTOB     TO     VOTK    AT    A     PBIHABT 

Hcj>  ii>  AN  Election  Dibtkiot  Othe&  Than  the  One  in  Which  He 
BNBOLtEB — EuKTlOF  Law,  |  10-ft. 

Ad  enrolled  voter  cannot  transfer  big  cnrolltnent  from  one  election 
district  to  Another  outside  of  the  AmawMj  district  in  which  he  originall; 
enrolled. 

Inquibt 

Has  an  enrolled  voter  who  removed  from  the  district  in  which  he 
enrolled  the  right  to  vote  in  a  primary  election  in  another  district 
in  the  same  county  1 

Opinion 

A  voter  enrolls  on  general  electicoi  day  and  if  he  subaequenUy 
moves  from  the  district  in  which  he  enrolls,  he  loses  his  right  to 
participate  in  any  primaries  held  during  (hat  year,  with  but  one 
exception  which  is  set  forth  in  section  19-a  of  the  Election  Law 
and  is  known  as  —  special  enrollment  after  moving  —  and  gives 
him  the  right  to  transfer  his  enrollment  frcan  one  election  district 
to  another  in  the  same  assembly  district.  *  Deerfield,  Oneida 
county,  being  not  in  the  same  assembly  district  as  Kussia,  Herki- 
mer county,  the  party  to  whom  you  refer  was  thereby  debarred 
from  transferring  his  enrollment,  and  there  is  no  method  under 
the  present  law  whereby  he  could  be  permitted  to  vote. 

Dated,  September  26,  1916. 

E.  E.  WOODBURY, 

AttoTTiey-Qeneral. 
To  Martin  H.  Roth,  Esq.,  Deerfield,  N.  Y. 
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LBKiHB  Bauat  —  Pbopex  Mkthod  OF  ToTDca  Whkbk  tbx  Naiik  or  thb 
Candidate  ib  WRiiTEn  on  thb  Bauot  bt  thb  Elbctvx  —  ELccTKif 
Law,  I  35S,  SuBDivisioir  2. 


Inquikt 

When  an  elector  writoe  the  name  of  a  candidate,  whose  name 
does  not  appear  on  the  ballot,  in  the  blank  colunm  of  the  ballot, 
is  he  required  to  place  an  "  X  "  mark  at  the  left  of  the  name  eo 
written  in !         , 

Opinion 

Subdivision  2  of  section  358  of  the  Election  Law  states: 

"  To  vote  for  any  candidate  not  on  the  ballot,  he  shall  write 
the  candidate's  name  cm  a  line  left  blank  in  the  appropriate 
place." 

Ton  will  therefore  note  by  such  provision  that  the  "  X  "  mark 
is  not  required. 

Dated,  September  28,  1916. 

E.  E.  WOODBURY, 

Attorney-General. 

To  Thomab  F.  Hahtioak,  Inspector  of  Elections,  Ohent,  N.  Y. 


Vonwo  Machikeb  —  Detisminatiok  or  Lboaltpt  or  Ubk  or  Two  TonM 
MAcmnEe  Upon  Which  to  Place  thb  Bai-lotb  to  Bb  Votkd  At  a  Gei- 
EBAL  Election  —  Election  Law,  t|  331,  3S2  and  397. 

All  bnllotB  for  candidates,  ptopoeitiona  and  questions  mibtnitted  it  * 
general  election  mmt  be  placed  on  oae  voting  machine;  otherwiM,  ndi 
machines  should  be  discarded  and  pti.per  ballots  used. 

Inqciey 

Can  candidates  for  city  offices  at  a  general  election  be  voted  for 
on  one  ballot  machine  and  the  remainder  of  the  ticket  to  be  voted 
at  such  election  be  voted  for  on  a  separate  machin. 

Opinion 

Section  :J1)2  of  the  Election  Law  prescribes  the  requirements  o> 
the  voting  machine,  and  among  other  things,  directs,  that 
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"  It  muBt  be  so  conatmcted  as  to  provide  facilitiea  for 
voting  for  such  candidates  as  ma;  be  i|,omiiiated  *  *  *  and 
it  must  afford  him  an  opportunity  to  vote  for  as  man;  per- 
sons as  he  ia  by  law  entitled  to  vote  for." 

Section  397  prescribed  the  form  of  tie  ballot  to  be  iwed  on  the 
machine,  and  the  substance  of  such  section  is  that  the  whole  ticket 
shall  be  placed  not  on  ballot  frames,  but  it  must  be  of  a  '*  aise  as 
will  fit  the  ballot  frame."  The  intent  of  the  statute  is  that  only 
one  machine  can  be  used  by  a  voter  at  any  election. 

Assuming  that  it  were  lawful  to  use  two  or  more  machines  upon 
which  to  place  the  various  ballots  to  be  cast  at  an  election,  the 
method  which  you  su^^est  in  your  letter  could  not  be  carried  out 
for  the  reason  that  the  candidate  for  the  city  ticket  must  be  placed 
on  the  same  ballot  with  the  candidates  for  the  State,  county  and 
other  offices. 

Section  331  provides  that  there  can  be  only  five  kinds  of  bal- 
lots ;  viz.,  ballots  for  presidential  electors,  ballots  for  general  offi- 
cers, ballots  for  constitutional  amendements  and  questions  sub- 
mitted, ballots  upon  town  propositions  and  ballots  up<Hi  town  ap- 
propriations. 

Therefore  it  would  be  purely  ill^al  under  section  331  to  at- 
tempt to  place  the  city  ticket  npon  a  separate  ballot  or  machine. 

Dated,  October  4,  1916. 

E.  E.  WOODBURY, 

Aiiomey-Oenerai'. 
To  Hon  .  H.  C.  Midlam,  Mayor,  Rome,  N.  Y. 


The  oatnee  of  candidates  for  preiiidential  electors  nominated  or 
endorsed  ^  two  or  more  political  parties  shall  appear  upon  the  ballot 
ae  muiv  times  and  under  the  emblems  of  each  party  as  nominated  or 
endorsed  bj  such  party. 

Inquiev 

In  case  two  or  more  parties  BhoiilH  nominate  in  whole  or  in  part 
the  same  men  for  presidential  elefrtors,  does  the  law  providing  that 
the  name  of  a  candidate  shall  appear  but  once  upon  the  ballot  ap- 
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-plj  to  the  ballot  for  presidential  electors  as  well  u  tlie  ballot  fw 
general  offloers  ? 

Opihion 

Section  331  of  the  Election  Law  classifies  and  prescribes  tlie 
fonn  of  ballota  for  candidates.  SubdiTision  2  thereof  pertains  to 
the  ballot  for  presidential  electors  and,  among  other  things,  pro- 
vides the  method  for  voting  a  straight  ticket  bj  making  the  "  X  " 
mark  within  the  circle  above  &e  party  column.  It  also  states  that 
the  names  of  presidential  electors  of  each  party  shall  be  printed 
in  a  column  indicating  first,  the  electors  at  large,  and  seccHid,  the 
electors  of  each  district,  arranged  in  the  numerical  order  of  the 
district 

It  is  therefore  apparent  that  if  a  person  ia  nominated  as  a  presi- 
dential elector  on  several  tickets,  his  name  should  appear  apw 
each  ticket 

Subdivision  3  of  said  section  prescribes  the  form  of  ballot  for 
general  officers  which  provides  for  the  grouping  of  candidates  th^ 
no  candidate's  name  shall  appear  more  than  once  upon  the  ballot, 
and  for  the  arranging  of  party  emblems  at  the  left  of  names  of  can- 
didates who  have  been  nominated  or  endorsed  by  more  than  one 
political  party.  The  ballot  for  general  officers  is  the  only  ballot 
upon  which  such  requirements  are  demanded. 

Dated,  October  13,  1916. 

E.  E.  WOODBURY, 

Attomey-QeneroL 

To  Mr.  John  E.  Coewin,  President,  Board  of  Elections,  Ooskm, 
N.  Y. 


Public  Hbalth  Law,  I  178  —  Vaccisatiok  —  Obtbopathb. 
An  osteopath  is  not  permittol  to  vaccinate  his  p&tieatt. 

IlTQiriET 

Is  an  osteopathic  physician  authorized  to  vaccinate  patients  I 

Opinion 

It  is  my  opinion  that  an  osteopath  may  not  vaccinate.    Section 
173  of  the  Public  Health  Law  provides  that  "  a  lifieiue.ft^.practice 
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oetaopatb;  shall  not  permit  the  holder  thereof  to  adminiBter  drugs 
or  perfoim  surgery  with  the  use  of  uwtrmnents."  Now  it  is  per- 
fectly apparent  that  if  a  person  neither  an  osteopath  nor  a  medi- 
cal man  should  set  himself  up  as  a  "  VRCoinator  "  he  wonld  be 
liable  for  practicing  medicine  without  authority.  The  point  of  the 
matter  is  just  this,  that  vaocinaticm  is  part  of  the  practice  of  medi- 
cine and  is  not  part  of  the  practice  of  osteopathy  as  it  is  recog- 
nized. Sanitation  and  care  of  the  patient  from  the  after  effects 
of  TaecinatioD  are  neoeesary  and  do  not  come  within  the  soope  of 
osteopathic  functions,  whether  we  r^;8rd  the  scratching  of  the  arm 
as  an  operation  in  sut^ry  or  aa  the  administration  of  a  drug.  It 
is  my  opinion  therefore  that  an  osteopath  may  not  vaccinate  a 
patient  as  a  general  mle: 

I  hare  sent  a  copy  of  this  lett«  to  Secretary  Bancroft 

Dated,  October  16,  1916. 

E.  E.  WOODBTJEY, 

Attomey-Oenerttl. 
To  Hon.  AnoDSTua  S.  DowninOj  State  Department  of  Hdvcatitm, 
Albany,  N.  T. 


Count;  ckrks  are  entitled  to  make  a  charge  for  prepariiig  for  the  State 
DepartmcBt  of  Bdveatioo  listo  of  dantut*  reglst««d  in  their  counties, 
for  there  la  no  duty  imposed  b;  law  to  prepare  eueh  lists. 

IiTQUIBr 

Are  county  clerks  permitted  to  charge  a  fee  for  preparing  a  list 
of  dentists  r^Btered  in  their  counties  upon  the  application  of  the 
State  Department  ot  Education  ? 

OpiHioir 

The  provisions  of  the  Public  Health  Law,  as  amended  by  diap- 
ter  129,  Laws  of  1916,  seem  to  assume  that  the  board  of  dmital 
examinetB  is  in  possession  of  a  list  of  the  r^stered  and  licensed 
dentists,  though  examinatioii  of  the  law  aa  it  stood  before  amend- 
ment shows  that  this  is  not  neoeasarily  true.    Since  it  is  the  duty 
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of  the  sectetarf  to  mail  to  every  re^stered  dentist  a  blank,  it  u 
obviously  Deeessary  for  him  to  have  a  list,  and  the  expense  of 
preparing  such  a  list  would  seem  to  be  a  proper  charge  oa  the  fnnd 
composed  of  the  fees  under  section  200. 

Section  67  of  the  Public  Officers  Law  provides : 

"  1.  £ach  public  officer  upon  whom  a  duty- is  expressly  im- 
poeed  by  law,  must  execute  the  same  without  fee  or  reward, 
except  where  a  fee  or  other  compensation  therefor  is  expressly 
allowed  by  law." 

The  duty  of  preparing  8  list  of  the  dentists  registOTed  in  their 
counties  is  not  imposed  upon  the  county  clerks  by  law. 

There  is  nothing  in  the  law  which  requires  the  county  derlu  to 
supply  Hats,  but  only  copies  of  new  registrations,  so  they  cannot 
be  rdjuired  under  section  67  of  the  Public  Officers  Law  to  act 
without  compensation. 

The  general  rule  is  that  where  a  county  clerk  exacts  a  fee  he 
must  put  his  finger  on  the  statute  authorizing  it,  but  that  rule  ap- 
lies  only  to  fees  for.  duties  which  are  prescribed  by  law.  If  an 
individual  wished  to  compile  a  directory  of  dentists,  and  apjdied 
to  the  county  clerk  for  a  list,  he  would  have  to  make  a  deal  with 
the  county  clerk  for  the  preparation  of  it,  or  else  would  have  to 
make  a  list  himself  from  the  record.  The  same  is  true  of  your  de- 
partment, for  siection  84  of  the  Executive  Law,  requiring  cwtaia 
searches,  etc.,  to  be  made  gratuitously  by  county  clerks,  applies 
only  when  the  applicant  is  the  Secretary  of  State,  the  Comptroller, 
the  Treasurer,  the  Attorney-General  or  the  State  Engineer. 

It  is  obvious  that  it  would  be  cheaper  to  pay  reasonable  fees  to 
the  county  clerks  for  compiling  lists  in  the  various  counties,  than  to 
send  an  employee  to  each  county  to  make  a  copy. 

Dated,  October  18,  1916. 

E.  E.  WOODBURY, 

AHome^QefKral. 

To  Fbank  B,  Qilbebt,  Esq.,  Cown^l,  Department  of  Edttcation, 
Albany,  N.  Y. 
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VoTiHo   Machibes  —  Metbou   of    aBoupiHo   Canbidaies  —  ELBortoir   Law, 
I  31)7. 

Where  space  permits,  the  names  of  candidates  for  the  «ame  office  need 
not  be  placed  in  Bpaces  adjoining  each  other,  and  the  Dameg  of  the  eandi- 
datea  of  each  political  partj  should  aa  nearlv  aa  poaaible  be  pUoed  in 
one  column,  retaining  either  the  vertical  or  horizoQtal  artaug^neiit  of 
the  eandidatea  thereon. 

Inqciby 

In  grouping  names  of  candidates  on  a  voting  machine,  must 
Buch  names  be  placed  in  spaces  adjoining  each  other? 

Opinion 

Kelative  to  the  arrangement  of  the  names  of  candidates  for 
Supreme  Court  justices  in  the  8th  Judicial  District,  on  the  vot- 
ing machine,  would  state  that  this  office  is  informed  that  your 
ofBce  has  sent  to  the  hoards  of  elections  of  various  counties  wherein 
voting  machines  are  used,  a  diagram  of  a  sample  ballot  to  be  used 
at  the  coming  election  which  said  diagram  of  sample  ballot  groups 
the  names  of  the  candidates  for  the  various  offices  to  be  voted  for, 
such  grouping  to  be  either  vertical  or  horizontal  on  such  machines, 
and  by  such  arrangement  the  names  of  candidates  of  different  poli- 
tical parties  are  to  be  placed  in  the  same  column.  That  is,  the 
names  of  such  candidates  are  placed  in  the  voting  spaces  one  after 
another,  leaving  no  blank  voting  space  or  spaces  between  anj  two 
candidates. 

This  office  has  inspected  a  copj  of  the  sample  ballot  so  sent  out 
by  your  office,  and  finds  that  such  sample  ballot  complies  in  every 
respect  with  the  provisions  of  law  relative  thereto  as  set  forth  in 
section  397  of  the  Electicai  Law,  wherein  it  is  stated  tiat : 

"  The  order  of  the  lists  or  names  of  candidates  of  the  sev- 
eral parties  or  organizaticais  shall  be  arranged  as  provided  fay 
this  chapter  for  blank  ballots,  except  that  they  may  be  ar- 
ranged  either  vertically  or  horizontally." 

However,  such  arrangement  as  shown  on  said  sample  ballot,  a 
copy  of  which  is  hereto  attached,  is  more  or  less  confusing  to  the 
voter  and  causes  him  more  or  less  difficulty  in  picking  out  the  name 
of  the  candidate  for  whom  he  desires  to  vote,  and  therefore  in 
order  to 'simplify  and  to  make  as  clear  and  plain  as  possible  the 
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face  of  t^e  ballot  tm  said  machine,  it  would  seem  to  be  the  resMm- 
able  and  proper  arrangement  to  place  the  names  of  tlie  candidates 
of  each  political  party  as  nearly  as  possible  in  one  column,  atiD, 
however,  retaining  either  the  vertical  or  horizontal  arrangemeiit 
of  the  candidates  thereon.  In  order  to  do  so  instead  of  placing  tke 
names  of  candidates  for  the  same  office  in  spaces  adjoining  each 
other  where  the  necessity  required,  blank  spaces  could  be  left  on 
the  face  of  the  machine.  As  an  illustration,  in  using  the  b<»iioiital 
arrangement  where  a  Kepublican  has  been  endorsed  by  the  Demo- 
cratic and  American  parties,  and  a  candidate  is  running  againsl 
Huch  Republican  candidate  on  the  Prohilntion  ticket,  instead  of 
placing  the  name  of  the  Prohibition  candidate  in  the  space  ad- 
joining that  of  the  Republican  candidate  which  would  bring  him  in 
the  Democratic  column,  the  spaces  in  the  Democratic  and  Ameri- 
can columns  could  be  left  blank  and  the  Prohibition  candidate 
placed  in  the  fourth  column  or  the  column  containing  the  Prohiln- 
tion  ticket  for  presidential  electors,  thereby  leaving  two  blank 
spaces  between  the  Kepublican  candidate  and  the  Pr(^ibiti(Hi  can- 
didate which  would  still,  however,  retain  the  horizontal  arrange- 
ment of  the  candidates  on  the  ballot. 

This  arrangement  of- leaving  blank  spaces  between  the  names  of 
the  various  candidates  running  for  the  same  offic^  should,  of 
course,  be  done  only  on  sudL  machines  having  the  capacity  to  ac- 
commodate such  a  ballot  and  only  wherein  such  arrangwnent  is 
practicable,,  and  if  such  arrangement  of  the  candidates  cannot  be 
made  in  a  practicable  manner,  then  the  arrangement  as  set  fortii 
in  the  form  of  sample  ballot  issued  by  your  office  should  be  re- 
sorted to.  Either  arrangement  would  be  in  conformity  with  sec- 
tion 397  of  the  Election  Law. 

The  arrangonent  that  the  candidates  of  each  political  party  will 
be  as  near  in  the  same  column  as  possible,  is  in  accordance  with  an 
opinion  rendered  by  Justice  Langhlin  at  a  Special  Term  of  the 
Supreme  Court  of  Erie  county,  in  the  Matter  of  the  Applicatioo 
of  Frederick  H.  Holtz  for  a  Writ  of  Mandamus  va.  William  J. 
Beyer  and  Frank  J.  Schmidt,  as  Commissioners  of  Elections  i<ff 
Erie  county,  and  such  arrangement  of  the  names  of  the  candidates 
on  a  machine  where  ^ace  will  permit,  senns  to  be  a  most  prac- 
tical and  common  sense  arrangement  and  avinds  the  difficutdes 
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which  would  be  thrown  in  the  way  of  the  voter  through  the  oth^ 
method  of  grouping  of  candidates  as  ie  shown  on  the  form  of 
sample  ballot  issued  by  your  office. 
Dated,  October  20,  1916. 

E.  E.  WOODBURY, 

AUomey-Oeneral. 

To  Hon.  Feancis  M.  Hdoo,  Secretary  of  Stale,  Albany,  N.  Y. 


Election  Law  —  Voting  Machines  —  Baixotb. 

A  Beparate  colmnn  is  not  required  for  each  psrty  upon  %  votiue 
DMchine;  although  where  the  capacity  of  a  madiiiie  is  such  tbat  eighX 
columns  maj'  be  used,  this  might  be  permitted.  Suggested  arrAHgement 
of  columns  for  the  election  of  1916. 


Must  each  political  party  be  allowed  a  separate  colunm  on  vot- 
ing machine  ? 

Opihion 

There  has  been  submitted  to  me  by  your  department  a  pnqxieed 
voting  machine  ballot.  This  shows  a  proposed  method  on  an 
eight-column  machine. 

There  has  also  beeoi  eulHnitted  to  me  a  proposed  voting  machine 
ballot  prepared  by  the  voting  machine  companies,  which  has  been 
^ent  broadcaat  throu^out  the  Stata  This  is  for  a  seven-coliunn 
machine. 

Yoa  ask  me  if  these  ballots  conform  to  the  provisions  of  tiie 
Election  Law.    In  my  opinion,  both  of  them  do. 

However,  there  is  certain  criticism  to  be  made  of  the  ballot  pro- 
posed by  the  voting  machine  companies.  It  appears  that  althoo^ 
it  is  designed  for  a  seven-column  machine,  nevertheless,  it  does 
not  utilize  the  full  capacity  of  the  machine,  only  a  few  offices  ap- 
pearing in  the  seventh  column.  This  ballot  was  criticized  by  Mr. 
Justice  Crouch  recently  in  a  proceeding  at  Syracuse.  The  order 
of  the  learned  judge  in  forbidding  the  use  of  voting  machinea  in 
Syracuse,  was,  in  fact,  based  upon  the  character  of  this  ballot  pre- 
pared by  the  voting  machine  companies.  My  deputy,  who  was  in 
court,  did  not  enter  a  formal  appearance,  and  the  order  was  entered 
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hy  consent.  In  any  event,  I  hesitate  to  concur  in  the  ruling  made 
by  Mt.  Justice  Crouch  bb  to  the  illegslit;  of  the  ballot  he  con- 
strned.  As  I  have  above  stated,  I  believe  it  conforms  with  tlie 
law.  However,  it  is  crowded  in  its  arrangement  and  rather  c<hi- 
fusing,  and  there  is  no  reason  why  the  various  election  ctHnnuj- 
sioners  of  the  different  counties  should  not,  so  far  as  possible,  facili- 
tate the  purpose  of  the  voters  in  casting  their  ballots,  by  providing 
a  more  convenient  arrangement. 

The  ballot  for  the  eight-column  machines  which  you  submit  to 
me  is  arranged  practically  the  same  as  that  considered  and  tacitlr 
approved  by  Mr.  Justice  Sawyer  in  a  proceeding  in  Boehests. 
There  being  eight  parties,  the  eight-column  ballot  as  you  have  ar- 
ranged it,  gives  to  each  party  a  separate  column  in  the  order  of 
their  relative  strength  as  determined  at  the  last  election  for  Got- 
emor.  It  is  quite  apparent  that  this  provides  for  the  vertical  and 
horizontal  arrangement  prescribed  in  the  Election  Law.  The  diffi- 
culty, however,  seems  to  have  arisen  where  the  seren-column  mi- 
chines  are  used,  with  the  consequent  impoaaibility  of  giving  each 
party  a  separate  column.  As  I  advised  you  previously  in  a  com- 
munication relative  to  the  arrangement  of  the  names  of  candidates 
for  the  Supreme  Court  of  Buffalo,  a  separate  column  for  each  partj 
is  not  required  by  the  Election  Law,  although  when  the  capacitv 
of  the  machine  permits,  a  separate  column  may  be  lawfully  pn- 
vided. 

It  is  possible,  for  this  reason,  to  modify  the  proposed  method  cm 
eight-column  machines,  suggested  by  you  to  the  capacity  of  tlie 
seven-column  machine.  It  seems  to  me  it  would  be  perfectly  law- 
ful, where  the  machines  have  only  seven  columns,  to  move  the 
Amwican  presidential  electors  from  column  4  to  3,  no  presidenti^ 
electors  having  heen  nominated  by  the  Independence  League. 
Since  the  American  party  has  endorsed  the  Republican  candidate 
for  governor,  it  leaves  only  their  candidates  for  other  offices  to  be 
disposed  of.  So  far  as  the  State  ticket  is  concerned,  it  appean 
that  there  is  no  contest  between  the  Independence  League  and  the 
American  candidates  for  other  ofBces.  The  other  candidates  of 
those  two  parties  may  therefore  be  placed  together  in  ct^unm  3 
with  the  least  possible  confusion.  The  entire  Prohibition  ticket 
£an  then  be  moved  from  column  5,  as  it  appears  on  the  ei^t- 
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column  ballot  submitted,  to  column  4,  The  Progressive  conld  be 
moved  from  6  to  5  and  tbe  Socialist  from  7  to  6,  and  the  Social 
Labor  from  8  to  7..  Since  the  Socialist  party  has  nominated  for 
nearly  all  offices,  it  wotild  perhaps  be  a  better  arrangement  to 
leave  the  Socialist  preeidentia)  electors  in  column  7  instead  of 
moving  them  into  the  blank  space  of  column  6,  over  the  Progres- 
sive candidates  for  other  offices. 

In  mj  opinion  the  arrangement  suggested  would  not  only  be 
convenient  but  would  also  be  lawful. 

The  arrangement  suggested  for  the  seven-column  machine  will 
also  provide  space,  especially  in  column  S,  for  filling  in  the  names 
of  local  candidates  where  there  are  many  nominations  and  crowd' 
in^  in  other  columns  might  result. 

It  is  not  my  intention  to  suggest,  however,  that  this  arrangement 
for  a  seven-column  machine,  or  for  an  eight-column  machine  is 
mandatory,  or  that  they  are  in  the  opinion  of  this  department,  re- 
quired. However,  you  have  submitted  to  me  a  proposed  sample 
ballot,  and,  of  course,  I  confine  myself  simply  to  the  statement  of 
opinion  that  the  proposed  sample  ballot  for  an  eight-column  ma- 
chine and  the  su^estions  for  the  arrangement  of  a  ballot  for  a 
seven-eolumn  machine  may  be  lawfnlly  carried  out. 

Dated,  October  27,  1916. 

E.  E.  WOODBURY, 

A  ttomey-Oeneral. 
To  Hon.  Francis  M.  Hcoo,  Secretary  of  State,  Albany,  N.  T. 


A  itudeot  for  the  prieatbood,  attending  i,  Roman  Catholic  institution 
of  learoiDg,  who  has  renounaed  all  otlier  reBidieDcea  or  homes  gave  that 
of  the  inintution,  cannot  thereby  obtain  a  voting  residence  in  the  election 
diatrict  in  nhich  such  institution  is  located. 

Inquibt 

Can  a  student  of  an  institution  of  learning,  who  has  no  other 
residence  than  at  such  institution,  c^tain  a  voting  residence  in  the 
district  in  which  such  institution  is  located  ? 
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Section  183  of  Uie  Election  Law  states  that: 

"  For  the  purpose  of  registering  and-voting  no  peratm  shill 
be  deemed  to  hare  gained  or  loet  a  residmice  *  *  *  wbik 
a  student  of  an^  seminary  of  learning." 

This  question  has  been  passed  upon  and  adjudicated  1^  die 
Court  of  Appeals  in  die  Matter  of  the  Application  oi  Francis  A 
Bany  et  al.,  etc.,  reported  in  164  N.  Y.  18,  to  which  case  I  re- 
spectfully refer  you,  wherein  it  appeared  as  an  undispnted  fact 
that  these  students  entered  in  good  faith  to  became  Roman  Cat£o- 
'  lie  priests  and  renounced  all  other  residences  or  homes  gave  that 
of  the  seminary  itself,  and  that  they  continued  to  reside  there 
after  they  were  admitted  to  the  priesthood  and  until  assigned  else- 
where by  their  ecclesiastical  superiors,  and  upon  such  state  of 
facts  the  Court  of  Appeals  by  unanimous  opinion  held  that  such 
persons  could  not  acquire  a  residence  from  such  institution  for  the 
purpfwe  of  voting. 

Dated,  October  31,  1916. 

E.  E.  WOODBURY, 

Attomey-QenenL 

To  Rev.  FsAROis  G.  Fischer,  Sector,  Mt.  St.  Alphonsvs,  Esopus, 

N.Y. 


Pnauo  Bdildinob  Law  —  St&te  CoNTKAcn^  —  SifflNATrmia. 

Contracts  for  StiAe  buildingB  should  b«  executed  ks  are  oontracts 
executed  b;  corpoAtions.  They  should  be  issued  in  the  official  name  vi 
the  State  board,  department  or  commisBion  making  them,  and  the  Hal 
of  the  commission  should  be  affixed  where  a  seal  is  provided  by  law. 

Imquibt 

Can  a  State  board,  department  or  commission  delegate  to  a  mem- 
ber or  employee  power  to  execute  a  contract  which  has  beoi 
awarded  at  a  regular  meeting  of  the  board  or  commission  t 

Opihioh 

A  general  answer  may  be  made  to  your  inquiry  at  thia  time, 
althou^  I  desire  to  point  out  that  spedal  drcamstancas  may 
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arise  under  peculiar  statutory  prorlsions  which  should  be  dealt 
with  separatdj. 

Spea)[ing  of  the  situation  generally  I  might  say,  therefore,  that 
the  powers  of  the  differmt  boards,  etc.,  should  be  exercised  in  this 
matter  like  those  of  a  corporation.  As  has  been  previously 
pcHiited  out  in  opinions  of  this  department,  a  State  board,  com- 
miesifm  or  department  may  not  delegate  discretionary  powers  to 
subordinates.  I  therefore  advise  that  contracts  should  be  acc^ted 
or  entered  into  by  resolution  of  the  board  or  commission  or  by 
direction  of  the  head  of  the  department  Then,  in  the  case  of 
boards  or  commissions,  a  general  resolution  might  be  adopted  and 
ratified  from  time  to  time  as  the  personnel  of  the  board  or  com- 
mission may  change,  authorizing  the  secretary  or  some  other  suit- 
able officer  or  subordinate  to  sign  the  contract  with  the  title  of  the 
board  or  commission  over  the  officer's  or  subordinate's  signature. 
In  the  case  of  departments  having  one  head  it  seems  to  me  that 
it  would  be  not  only  convenient,  but  proper,  for  the  head  of  the 
department  himself  to  sign  the  contracts.  Since  most  of  the  de- 
partments of  government  have  a  separate  official  seal,  it  su^eata 
itself  that  its  seal  might  also  be  affixed.  However,  it  seems  that 
this  is  unnecessary,  unless  required  by  statute,  since  there  is  no 
special  reason  for  making  contracts  sealed  instruments,  unless  Uie 
department  should  desire  to  hold  the  contractor  to  the  twenty-year 
period  in  the  statute  of  limitations.  If  this  is  found  to  be  d^ir- 
ahle,  the  department  seal  might  be  affixed  and  the  contractor  re- 
quired to  affix  hjs  seal,  personal  or  corporate. 

Dated,  November  1,  1916. 

E.  E.  WOODBURY, 

Attomey-Oetieral. 

To  Hon.  Lewis  F.  Pilcheb,  State  Architect,  Albany,  N.  Y. 


-TaANaroi   of    Convicts    nou    Statb    Pkimhb    to 

Where  n  bonrd  of  maniiKerH  of  a  Btits  reformatory  mokes  requiaitlon 
U|Hm  llie  Stnle  Sii^mnlemli-nt  of  PriHon«  untier  {  297  for  b  numl>er  of 
"  well  beliaveil  anil  most  promiaing  eonviftta "  under  thirty  years  and 
Brgt  olTenderi  to  be  transferred  to  such  reformatory,  the  priton  oCBciali 
■re  not  required  to  transfer  the  number  requested  unless  in  their  judg- 
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ment  tbne  U  a  aufScient  number  of  prisoDers  coming  within  the  defini- 
tion (rf  "  welt  behaved  and  most  promising  convicts,  the  interpretatioD 
of  which  muat  neceaaarily  be  left  to  such  prison  officials. 

Inqdiey 

Is  t^e  State  Superintendent  of  Prisons  required  to  transfer 
prisoners  who  are  inmates  of  the  State  Prisons  to  reformatories 
upcm  the  application  of  the  Board  of  Managers  of  the  State  re- 
formatories ^ 

Opinion 

It  appears  that  the  Board  of  Managers  of  the  State  reforma- 
tories has  called  upon  you  to  transfer  some  two  hundred  prisoners 
to  their  institutions,  under  section  297  of  the  Prison  Law.  You 
state  that  although  the  statute  has  been  on  the  boobs  for  many 
years,  this  is  the  first  time,  so  far  as  you  know,  that  a  request  for 
such  transfer  has  been  made. 

You  also  call  my  attention  to  the  fact  that  there  haa  been  pro- 
vided at  Comstock  a  prison  such  as  probably  was  never  contem- 
plated at  the  time  section  297  of  the  Prison  Law  was  enacted,  and 
that  to  transfer  two  hundred  prisoners  from  that  institutiw  to 
reformatories  would  practically  deplete  Comstock. 

The  statute  is  peculiarly  phrased,  providing  in  Bubstance  that 
where  the  Board  of  Managers  makes  requisition  on  you  for  a 
number  of  "  well  behaved  and  most  promising  convicts  "  who  are 
under  thirty  years  of  age  and  first  offenders,  you  must  transfer  the 
number  asked  for.  Now,  as  to  the  convicts  who  are  under  thirty 
years  of  age  and  first  offenders,  this  information  is  easily  obtain- 
able. However,  to  determine  what  ones  are  "  well  behaved  and 
most  promising"  is,  indeed,  a  relative  matter.  Especially  is  thia 
true  of  the  term  "  most  promising."  I  take  it  to  mean  that  the 
prisoner  shows  great  promise  of  reform  under  certain  methods  of 
discipline.  He  might  be  most  promising  for  reformatory  ccmtrol, 
or  most  promising  for  discipline  at  Comstock, 

These  questions  of  behavior  of  convicts  and  of  their  prtnnise  of 
success  under  varying  forms  of  discipline  must  necessarily  be  de- 
termined by  the  prison  officials  themselves,  for  they  alone  are  in  a 
position  to  know  these  facta. 
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The  law  does  not  require  impossibilities,  and  if  you  liave  not 
a   sufficient  number  of  priacHiers  coming  within  the  definition  of 
section  297  of  the  Prison  Law  to  meet  the  requisition  of  two  hun- 
dred, you  should  inform  the  Board  of  Managers  to  that  effect. 
Dated,  December  7,  1916. 

E.  E.  WOODBURY, 

A  it  omey-Oeneral, 

To  Hon.  James  M,  Cartbb,  State  SuperintendeTit  of  Prisons,  Al- 
bany, N.  Y. 


A  proposal  to  set  forth  in  a  septi'ate  ime  in  the  appropriation  bill  all 
proposed  incretisea  of  compenaation  to  employees  of  the  State  in  order 
that  Buch  items  of  increase  ma;  be  considered  bf  the  Governor  as  atpitreAe 
items  of  appropriation  to  which  the  Governor  maj  object  while  approving 
other  provisdons  of  the  bill,  considered  and  held  bo  be  eonrt'itutioiial 
within  the  meaning  of  article  III,  section  21,  and  article  IV,  section  9, 
of  the  Constitution,  where  the  bill  distinctly  speciflee  the  aum  appropri- 
at«d   and   the  object  to  which   it   is   to  be  applied. 

I H  QUIET 
By  direction  of  the  Qovemor,  his  Secretary  requests  au  opinion 
on  the  following  proposition : 

"  It  is  proposed  that  all  increases  in  salary  to  be  set  forth 
in  the  next  appropriation  act  be  set  forth  as  follows : 

Clerk $1,200 

Increased  compensation  for  above 300 

"  It  is  also  proposed  to  put  into  the  general  language  at 
the  end  of  the  appropriation  act  governing  all  of  the  ac^  a 
sentence  reading  substantially  aa  follows: 

"  All  items  in  this  act  reading  '  increased  compensation 
for  above '  shall  be  construed  to  relate  W  the  positions  men- 
tioned or  described  in  item  next  preceding  such  item. 
"  The  question  is  whether  snch  language  is  constitutional 
In  the  appropriation  act  and  whether  each  line  of  such  pro- 
posed items  may  be  properly  considered  as  an  '  item  of  ap- 
propriation of  money  to  which  the  Governor  may  object  while 
approving  other  portion  =i  of  the  bill.'  " 
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An  opioioD  is  requested  with  reference  to  setting  forth  in  s 
separate  item  in  the  appropriation  bill  all  proposed  increases  of 
compensation  to  employees  of  the  State,  in  order  that  such  items 
of  increase  may  be  properly  considered  by  the  Governor  as  sep- 
arate ItMns  oi  appropriation,  to  which  the  Governor  may  object 
while  approving  other  provisions  of  the  bill. 

The  only  provisions  of  the  Constitution  whidi  seem  to  be  ap- 
plicable to  this  question  are  found  in  Article  III,  section  31  and 
Article  IV,  section  9  of  the  Constitution. 

In  section  21  of  Article  III,  it  is  provided  that:  "  Every  such 
law  making  a  new  appropriation  or  continuing  or  reviving  an  ap- 
propriation, shall  distinctly  specify  the  som  appropriated,  and 
the  object  to  which  it  is  to  be  applied ;  and  it  shall  not  be  sufficient 
for  such  law  to  refer  to  any  other  law  to  fix  such  sum." 

Section  9  of  Article  IV  provides  that :  "  If  any  bill  pree^ited  to 
the  Governor  contain  several  items  of  appropriation  of  money,  he 
may  c4»ject  to  one  or  more  of  such  items  while  approving  of  the 
other  portion  of  the  bill." 

Your  proposal  does  not  seem  to  violate  any  of  the  provisions  of 
section  21  of  Article  TI  since 

(a)  The  eam  appropriated  is  distinctly  specified ; 

(b)  The  object  to  which  it  is  to  be  applied  is  distinctly  speci- 
fied, and 

(c)  No  reference  is  made  to  any  other  law  to  fix  the  stun. 
You  will  note  that  section  21  of  Article  IH  requires  that  the 

"  law "  making  the  appropriation  must  contain  those  essoitia) 
features.  It  is  not  essential  that  each  item  shall,  in  itself,  compre- 
hend these  three  features. 

If  the  appropriation  act  as  a  whole  contains  provisions  which, 
read  together,  make  definite  and  certain  the  intente  of  the  Lc^ala- 
ture  and  ths  object  of  the  appropriation  expressed  in  each  item, 
the  constitutional  provision  is  satisfied. 

If  the  appropriation  act  should  separatdy  set  forth  eadi  in- 
crease in  salary  in  the  manner  proposed  by  yon,  it  senns  to  me 
that  the  item  of  increase  would  be  a  separate  item  within  the 
meaning  of  Article  IV,  section  9,  and  if  there  should  be  inserted 
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at  the  cod  of  the  ttpprcupriation  act  a  general  provision  aiieh  as  is 
proposed  by  yoa  explaining  the  objeat  of  the  separate  item,  each 
of  Biioh  items  of  increased  compensation  would  specify  not  only  a 
certain  snm  of  money  appropriated  but  also  specify  clearly  the  ob> 
jeet  to  which  it  ia  to  be  applied  within  the  meaning  of  Article  III, 
section  1,  oftheCcaistitution. 
Dated,  December  12,  lftl6. 

E.  E.  WOODBURY, 

Atiomeif-General. 

To  5oo.  WrixiAM  A.  Okk,  Secretary  to  the  Oovemor,  Albtavy, 

N.r. 


Wbere  apftrring  mstchsa  are  held  at  the  lodn  rooms  of  ft  fratern&I 
orguiization  between  members  of  the  order  eimpT;  for  the  entertainment 
of  tbe  memb«na  in  order  to  stimulate  attendwice  «t  meetlnge  witliout 
a  charge  for  admission  directly  or  indirectlj,  auch  boxing  or  sparring 
atatches,  it  conducted  in  good  faith  under  auch  conditions,  dA  not  come 
under  the  jurisdiction  of  State  Athletic  C»nmi«sion  and  do  not  re^aire 
a  license  under  the  Athletic  Commiasion  Law   (L.  1911,  Ch<^.  779).' 

Inquiet 

Does  a  fraternal  organization  require  a  license  under  the  Ath- 
letic Commiasion  Law  in  order  to  permit  members  of  the  fratemi^ 
to  engage  in  sparring  bouts  at  tbe  lodge  rooms  for  the  entertain- 
ment of  the  members  where  no  admission  is  directly  or  indirectly 
charged. 

Opiniom 

Yos  request  an  opinion  with  r^erence  to  the  applicability  of 
chapter  779  of  the  Laws  of  1911,  which  eetablished  the  State  Ath- 
letic Commission,  to  a  situation  which  you  state  has  existed  in  your 
city  for  several  years.  The  K.  O.  T.  M.  Lodge  of  your  city  has 
been  having  boxing  at  the  lodge  rooms  on  regular  lodge  ni^ts,  l^e 
contestants  being  only  members  of  tbe  order  simply  for  the  enter- 
tainmrait  of  the  members  for  the  purpose  of  stimulating  attend- 
ance and  not  for  any  profit  whatsoever,  there  being  no  admission 
charged  or  collection  taken. 
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This  seema  to  be  a  matter  coming  within  the  purview  and  jorifr 
diction  of  the  officers  and  tribunals  having  charge  of  the  prosecu- 
tion of  the  criminal  law  of  the  State.  M.y  view  of  the  statute  leads 
me  to  believe  that  it  is  a  matter  which  should  be  taken  up  witb 
the  District  Attorney  but  I  am  very  glad  to  give  you  my  pers(»ial 
opinion  ae  to  the  applicability  of  the  boxing  law  to  the  matter  in 
question  for  what  it  may  be  worth  to  you  in  presenting  the  matter 
to  the  District  Attorney  for  his  opinion. 

It  seems  to  me  that  reading  the  boxing  law  as  a  whole  and  con- 
sidering also  section  1710  of  the  Penal  Law  which  previously  reg 
ulated  prize-fighting  and  sparring  in  this  State,  the  kind  of  ex- 
hibitions given  by  the  lodge  in  question  simply  for  tlie  entertain- 
ment of  its  members  and  without  a  charge  of  admission  directly  or 
indirectly  is  not  within  the  spirit  or  terms  of  the  boxing  law,  1 
have  no  doubt  that  such  sparring  matches  are  being  held  in  the 
gymnasium  of  almost  every  Y.  M.  C,  A.  in  the  State  and  in  the 
various  colleges  of  the  State ;  that  such  matches  are  in  no  seaae  a 
commercial  enterprise,  not  being  held  for  the  purposes  of  pecuniary 
gain  directly  or  indirectly.  The  public  is  not  invited  to  attend 
and  pay  admission  or  contribute  by  indirection.  If  an  admission 
fee  were  charged  either  directly  or  indirectly,  it  would  come 
within  the  purview  of  section  1710  of  the  Penal  Law  or  within 
chapter  779  of  the  Laws  of  1911. 

The  Athletic  Commission  Law  of  1911,  which  sought  to  take  the 
place  of  the  Penal  Law  provision,  seems  to  give  the  Athletic  Com- 
mission jurisdiction  over  all  boxing  and  sparring  matches  under 
the  broad  general  language  of  section  3  but  reading  the  act  as  a 
whole,  you  find  that  it  contemplates  the  payment  of  a  tax  for  the 
privilege  of  being  licensed  under  this  act  which  tax  is  based  upon 
the  gross  receipts  from  the  sale  of  tickets  or  otherwise  and  reqnires 
the  filing  of  a  bond  with  the  State  Comptroller  as  a  condition 
precedent  to  the  granting  of  a  license,  which  bond  undertakes  to 
guarantee  to  the  State  the  payment  of  a  tax  based  upon  the  gross 
receipts. 

All  ■  of  these  provisions  seem  to  indicate  very  clearly  that  the 
broad  general  language  of  section  3  was  intended  to  refer  to  clnbe, 
corporations  or  associations  licensed  pursuant  to  this  act  and  the 
clubs,  corporations  or  associations  required  to  be  licensed  wete 
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those  holding  exhibitions  for  which  an  admia^qn  fee  was  charged. 
The  law  was  aimed  at  the  commercial  enterprise  open  to  the  public 
upon  the  payment  of  some  admission  charge.  Without  such  an 
ioterpretatioD,  the  balance  of  the  act  relating  to  the  payment  of  a 
tax  upon  gross  receipts  and  the  filing  of  an  undertaking  therefor 
has  no  application  without  compelling  a  Y.  M,  C.  A,  or  a  college, 
club  or  a  lodge  to  commercialize  the  sport  by  charging  an  admis- 
aion  in  order  that  a  license  might  be  issued  and  the  State  receive 
a  tax.  This  is  auch  a  strained  construction  of  the  entire  act,  that 
I  cannot  believe  that  that  was  the  intention  of  the  Legislature. 
The  intelligent  construction  aeems  to  permit  the  distinction  which 
I  have  sought  to  make.  This  distinction  is,  of  course,  dependent 
upon  the  facts  in  each  case  it  being  necessary  to  prove  in  each  ceae 
that  the  affair  is  bona  fide  within  the  terms  of  the  diatinctim  and 
not  a  mere  evasion  of  the  spirit  and  letter  of  the  law.  It  does  not 
seem  to  me  that  the  distinction  which  I  seek  to  make  would  open 
the  door  to  abuse  by  permitting  athletic  associations  to  pretend  to 
give  private  exhibitions  open  only  to  those  holding  certificates  of 
membership  in  the  club  but  which  certificates  are  merely  in  the 
nature  of  tickets  for  the  exhibition ;  because  the  law  will  look 
through  the  form  and  find  the  substance  and  it  would  very  probably 
be  held  as  a  matter  of  fact  in  such  a  case,  that  admission  was 
charged  indirectly. 

It  does  not  seem  to  me  that  in  the  case  of  the  lodge  in  question 
where  the  sparring  matches  are  held  without  charge  directly  or  in- 
directly and  are  simply  given  for  the  purpose  of  stimulating  at- 
tendance at  the  lodge  as  an  incident  to  a  lawful  purpose  carried 
on  in  good  faith  for  the  accomplishment  of  that  purpose  and  not 
as  a  means  of  evading  the  boxing  law,  they  can  come  under  the 
condemnation  of  the  Penal  Law  provision  or  within  the  purview 
of  the  boxing  law. 

Again  pennit  me  to  assure  you  that  my  opinion  in  this  matter 
has  no  binding  effect  upon  the  officers  and  tribunals  having  juris- 
diction over  the  prosecution  of  the  criminal  law  of  the  State  but 
is  rendered  to  you  simply  for  the  purpose  of  indicating  my  per- 
sonal judgment  of  the  principle  involved.     The  applicability  of 
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this  principle  should  be  determined  by  yourself  and  the  Diatrict 
Attorney  in  accordance  with  the  facta  in  each  case  which  yoii  are 
better  able  to  obtain  than  I. 
Dated,  December  14,  1316. 

E.  E.  WOODBURY, 

A  ttomey-Generai. 

To  Mr,  Thomas  E.  Reeder,  Acting  Chief  of  Police,  Jamestown, 


Hie  UBe  of  u.  ipencit  containing  Usck  lead  la  to  prevent  idcntiSoation  of 
ballotB,  and  the  enrollment  of  Toters  is  not  surrounded  with  such  aeeitey 
a»  pnAibits  the  uie  of  ink  or  pencil  containing  any  othee  oalor  than 
blftck. 

IlTQDIKY 

Docs  any  other  method  of  marking  an  enrollement  ballot  than  the 
use  of  a  pencil  containing  black  lead  invalidate  the  enrollment) 

Opihios 

Section  10  of  the  Election  Law  provides  that  in  marking  the 
enrollment  blank,  the  voter  after  he  enters  the  booth  and  closes  (he 
door,  "  may  make  a  cross  X  mark  with  a  pencil  having  black  lead 
in  the  circle  underneath  the  emblem  of  the  party  of  bis  selection," 
ete.;  and  also  the  last  paragraph  of  section  10  provides  that: 
"  One  mark  crossing  any  other  mark  at  any  angle  within  the  circle 
shall  be  deemed  a  cross  mark  within  the  meaning  of  this  article." 

Enrollment  is  not  surrounded  with  absolute  secrecy  such  as  ia 
provided  for  voting.  The  only  secrecy  involved  in  an  enrollment 
is  the  marking  of  the  enrollment  blank,  folding  the  same  and  de- 
positing it  in  the  enrollment  box.  Thereafter  the  box  is  opened, 
the  enrollment  tabulated  and  printed  and  it  becomes  a  public 
record  from  which  any  person  may  ascertain  the  party  affiliation  of 
the  person  so  enrolled. 

The  purpose  of  making  the  voting  of  a  ballot  only  by  means  of 
a  pencil  having  black  lead  is  to  guard  against  permitting  the  voter 
to  mark  bis  ballot  for  identification.     No  such  reaam  exists  fot 
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the  marking  of  an  eurollmeut  bl&nk,  end,  tber^or^  to  hoU  that 
aa  enrollment  blank  mark«d  with  other  than  a  peneilhaving  Uwjk 
lead  is  improperly  marked,  would  be  in  a  sense  ridieuldm,  and-I 
am  o£  the  opinion  that  the  courts  would  hold  that  an  enroHmetit 
bh4nk.hsMing;  the  "  X  "  mark  inthecitole,  in  »Bh,diou1d  be  counted 
'  and  the  perswi  properly  enrolled  b;  the  authorities  ehar^  -vrfh 
that4uty^.    ■    ;         '     '.     ' 

bated,  Deeethber  15, 1916.'  •'■    • 

E.  K  WOOlVBtrRY,       . 
"        '  Attomey-Oeneral. 

To  Hon.  Fb^debick  P.  Qokekman,  Coimly  Clerk,  Broome  Coyaify, 
Binghamton.,  N.-Y.         • 


Public  Lamdb  Law,  |  61  —  ABAitDOHO)  Canal  JiAnw  —  CiBMsmoH  w 
Wh|crb  AcqujBXD  WrrHpor  Cohsid^tiok  —  Effect  of  (L.  19t4L  Cqaf. 
£M). 

Canal  "iBndaud'  ertnicturea  rendered  nseleM  for  canal  pnrpoiei  bj 
the  itaprovement  of  the  St«te  canals  "  autkoriied  by  the  VMioU*  BJirge 
canal  laws  should  be  sold  in  the  manner  provided  bj  sectioiu  S2  tp  SS-a 
..  61  tile  Public  ijoiia  I«ir  m  added  b;  L.  191B,  chu.  2S9  and  weUtn  51 
of  the  Public  Lands  Law  relating  to  the  release  of  land  acquire  wHhout 
eonndei^tlon  i6  the  person  from  whom  the  saroe  was  acquired  or  his 
.   heirs  or  assigns,   applies   onlj   to  canal   land's  which,  for  rcaaras  otbtt 


than  the  improvement  of  the  Sttite  canals  nunuaat  to  the  various  Bargp 
'caoU  laws,  nave  becmie  aaneeeSMr;  and  nave  betn  abMdtaied. 

IlTQUIBT 

What  procedure  should  be  followed  in  connection  with  the  tale 
of'  abandoned  c^al  lands  which  were  conveyed  to  the  State  without 
OOBsideration  t 

Opiwioh 

Section  51  of  the  Public  Lands  Law  reads  as  follows: 

'*  §  51,  Belease  of  land  acquired  without  CMieidention. 
'  If  the  State  acquired  title  to  any  such  real  property,  by  grant 
or  otherwise,  frwn  the  owner,  without  the  payment  of  any 
consideration  therefor,  the  comnuBeioners  may  release  io  the 
per^Dii  from  whem  the  same  was  acquired,  or  hia  heirs  or 
aeai^s,  all  the  right,  title  and  interest  of  the  State  in  and  to 
such  real  property,  to  be  held  subject  to  such  rules,  regulations 
and  requirements  as  the  commissioners  deem  ^or- the  bast  in- 
terest of  the  State."  L.n.ib;.  Google 
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Your  inquiry  raises  the  quMticm  as  to  the  effect  upon  this  seo- 
titHi  of  the  entctment  of  the  so-called  Walters  Law  (chapter  299, 
Laws  of  1916). 

Prior  to  the  enactment  of  the  Walters  Law  proTision  for  the 
sale  of  abandoned  canal  lands  was  contained  in  Article  IV  of  the 
Pnblic  Lands  Law,  sections  50  and  51. 

Section  50  provided  for  the  sale  by  the  Commissi(Hier3  of  the 
Land  Office  of  all  ab&ndixied  canal  lands.  Then  followed  eection 
51  above  quoted. 

The  Walters  Law  amended  section  50  by  providing  that  "  lands 
and  structures  rendered  useless  for  canal  purposes  by  the  improve- 
ment of  the  State  canals  authorized  by  "  the  various  Barge  Canal 
Laws  should  be  abandoned  and  sold  as  and  in  Uie  manner  pro- 
vided by  sections  52  to  59-a  of  the  Public  Lands  Law  as  added  by 
the  said  Walters  Law. 

Sections  52  to  59-a  in  terms  defined  the  procedure  to  be  pur- 
sued in  the  abandonment  and  sale  of  all  sudi  canal  lands. 

While  the  intent  of  the  Walters  Law  with  respect  to  the  dis- 
posal of  canal  lands  acquired  without  consideration  is  not  made  as 
clear  as  it  might  be,  from  a  reading  of  Article  IV  as  a  whole,  in 
&te  li^t  of  the  history  of  the  enactment  of  its  several  provisiims, 
I  am  persuaded  that  it  was  the  te^slative  intent  that  all  canal 
"  lands  and  structures  rendered  useless  for  canal  purpoees  by  the 
improvement  of  the  State  canala  authorized  by  "  the  various  Baige 
Canal  Laws,  and  therefore  abandoned,  should  be  sold  as  and  in  the 
manner  therein  provided,  and  that  eection  61  relates  and  applies 
only  to  canal  lands  which  for  reasons  other  than  the  iinprovement 
of  the  State  canals  pursuant  to  the  various  Barge  Canal  Laws 
have  become  unnecessary  and  have  therefore  been  abandoned  by 
the  Canal  Board. 

This  will  leave  section  51  with  a  very  limited  scope  or  appliea- 
tion ;  but  if  we  are  to  give  force  and  effect  to  the  provisions  of  the 
Waltfflv  Law  I  can  see  no  escape  from  this  conclusion. 

Dated,  December  16,  1916. 

E.  E.  WOODBURY. 

A  ttomey-Oetteral. 

To  Hon.  Frask  M.  Williams,  State  Engineer  and  Surveyor,  Al- 
bany, N.  T.  .-.  I 
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I^AN  BT  A  Tscn  COHPAMT  TO  Ohb  PxaeoH  m  Oobpobatiok  —  LiiUTATiDir 
TO  40  P»  Cent,  of  Capital  and  Subplus — Loanb  or  Trobt  Funm  Not 
INCLDDED  — Bankisq  Law,  ||  19o,  108.  IM,  289  —  DBt3U»BNT  EaTAn 
Law,  I  101. 

The  limitation  to  40  per  cent  of  the  uipjtal  ftnd  surplus  of  a,  tnwt 
cofflpui;,  on  the  li&bility  of  any  one  individual,  awociation  or  corporaUon 
to  BUcii  trurt  oompanjr,  doe«  not  include  loaoi  to  tuch  person  or  oorpora- 
ttcn  of  fund*  held  by  the  trust  company  m  trustee. 

Inqdiet 

Does  seiHipn  190  of  ike  Banking  Law,  aubdivislon  1-c,  restrict- 
ing the  liability  to  a  truat  companj  of  any  person,  Rasociation  or 
corporation  to  40  per  cent,  of  the  capital  and  surplua  of  the  tmat 
company,  apply  to  loans  made  by  the  trust  company  in  a  repre- 
sentative capacity  as  a  testamentary  trustee ) 

Opinion 

We  believe  that  the  section  does  not  include  loans  made  in  a 
representative  capacity.  Section  190  is  drawn  on  lines  similar  to 
section  108  which  limits  the  loan  of  bank  funds;  and  various 
phrases  in  section  190  seem  to  bear  out  the  conclusion  that  the  sec- 
tion is  dealing  only  with  the  loan  or  investment  of  the  trust  com- 
pany's corporate  funds  and  not  with  the  investment  of  the  funds 
held  by  it  in  a  representative  capacity. 

For  instance  the  section  in  several  places  refers  to  the  "  liability 
to  the  trust  company  "  and  not  to  the  liability  to  the  trust  company 
as  trustee.  All  the  recitals  in  the  section  of  what  the  word  "  loan  " 
includes  connote  that  the  prohibition  lies  only  against  the  opera- 
tions of  the  trust  company  under  ita  bank  powers  and  not  against 
its  operations  as  trustee.    To  illustrate,  subdivision  1  provides: 

"  A  trust  company  subject  to  the  provisions  of  this  article: 

1.  Shall  not  directly  or  indirectly  lend  to  any  individual, 

partnership,  unincorporated   association,  corporation  or  body 

politic,  an  amount  which,  including  therein  any  extension  of 

credit  to  such  individual,  partnership,  unincorporated  asaocia- 
iion,  corporation  or  body  politic,  hy  meajis  of  letters  of  credit 
or  by  accV.pitmces  of  drafts  for,  or  the  discount  or  purchase  of 
thie  notes,  bills  of  exchange  or  other  obliffotions  of,  such  in- 
dividual,   partnership,   unincorporated   aasociaiion,    corpora- 
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"    iUin'  iyr  body  politic,  ivill  exceed  one-tenth  part  of  the  eapikl 
■  ■  stock  mnd  svrpbia  of  auch  trust  compaiuf,  *    *    *," 

Aud  si^bd; visions  a„  b  aud  o  p)rovide  (we  quotp  in  full  for  pur- 
poses of  fnrtber  comment) : 

"  (a)   The  restrictions  in  this  subdivision  shall  not  appW 
to  loans  to,  or  investment^  i°.thf  interest  bearing  obligatitms 
of,  the  United  States,  this  State  or  any  city,  county,  town  or 
'    vilfagi 'of 'ffiis  State. ' '" 

''  ''  '  (b)  If  mdh  tiniaf  company  is  located  in  a  borough  bavin' 
"  a  t>dptiIation  of  twomillionfl  or  over,  the  total  liability  to  suet 
'  '  ttuBt  coni^any,  of  any  state  cAher  than  the  State  Of  New 
York  or  of  any  foreign  tiation,  or  Of  it  municipal  or  railroad 
corporation,  or  of  a  corporation  subject  to  the  juriadiction  of 
a  public  service  commission  of  this  State,  may  eqoal  but  doI 
exceed  tweoityrGve  per  centum  of  die  capital  and  sarploa  id 
'-■  vugb  trost!  oompmy;  aind  the  total  liabilitieB  to  such  trust 
company  of  any  individual>  partnen^ip,  uniiioorp(»»ted  as- 
eooiatiooi  or  of  any  other  oorpo»ati«i  or  body  politic  may 
equal  but  not'  exceed  tvraity-five  peroentmn  of  Hie  capital 
aoid  autplus'of  saeii  trust  aompanj,  provided  such  liabiUti«i 
are  upon  drafts  or  bills  of  exchange  dratun  in  good  faUh 
against  actually  existing  valuea,  or  wpon  comm&-cial  or  baa- 
nets pa/pef  aetuaUy' owned  by  the  psrsonnegotiating  the  «aiu 
to  such  trust  company,  and  are  endorsed  by  such  person  wiik- 
out  limitaiion,  or  protfided  sut^  liabfiiiies  in  excess  of  ten 
per  cenhein  of  such  capital  and  surplus,  and  not  in  excess  of 
an  additiotial  fifteen  per  cenUin  of  such  capital  and  surptm, 
■  are  secured  by  collateral  having  an  ascertained  market  valve 
of  at  least  fifteen  per  centum  more  than  the  amount  of  Ihf 
liahiiities  so  secured. 

(c)  If  such  trust  company  is  located  elsewhere  in  the  State 
the  total  liability  to  such  tjust  company  of  any  state  other 
than  thfl  State  of  New  York,  or  of  any  foreign  nation,  or  of 
a  municipal  or  railroad  corporation,  or  of  corporation  subject 
to  the  jurisdiction  of  a  public  service  commission  of  this 
State,  may  equal  but  not  exceed  f'>rty  per  centum  of  the  capi- 
tal and  surplus  of  such  trust  company ;  and  the  total  liabilitiea 
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to  Btich  trust  company  of  any  individual,  partner^ip,  unin- 
corporated association,  or  of  any  other  corporation  or  body 
politic,  may  equal  but  not  exceed  forty  per  centum  of  the 
capital  and  surplus  of  such  trust  company,  provided  such 
liabilities  are  upon  drafts  or  biUa  of  exclumge  drawn  in  good 
faith  againat  actiuUly  existing  valves  or  upon  commercial  or 
buaineas  paper  actually  owned  by  the  person  negoiiating  the 
same  to  such  trust  company,  and  are  endorsed  by  such  person 
without  limitation,  or  provided  mtch  liabilities  in  excess  of  ten 
per  cenium  of  such  capital  and  surplus,  and  Jiot  in  excess  of 
an  additional  thirty  per  centum  of  such  capital  and  surplus, 
are  secured  by  collateral  having  an  ascertained  moHeet  value 
of  at  least  fifteen  per  centwm  more  than  the  amount  of  the 
liabUitiea  so  secured." 
Xote  furthermore  that  subdivisicsiB  a,  b,  and  c  in  their  opening 
clauses  deal  with  investments  by  a  trust  company  in  state,  munici- 
pal, railroad 'and  public  service  corporation  bonds  or  obligations. 
This  must  refer  to  the  investment  of  corporate  funds  for  the  in* 
vestment  by  a  trust  company  as  trustee  is  seemingly  ooutrolled  by 
an  entirely  separate  section  of  the  Banking  Law,  section  188,  sub- 
division 7,  which  authorizes  unlimited  investment  in  certain  state 
and  municipal  securities  known  as  savings  bank  investments  (sec- 
tion 101  Decedent  Estates  Law;  section  239  Banking  Law). 

Moreover  if  we  were  to  r^^rd  loans  as  tmstee  as  included  within 
the  prohibition  of  section  190  the  trust  c<»npany  doubtless  mi^t 
oftentimes  be  unable  to  co-operate  with  an  individual  co-trustee 
who  is  free  from  such  limitation  or  would  in  many  instances  have 
to  act  counter  to  specific  directions  for  investment  contained  in  a 
trust  instrument. 

Dated,  December  28,  1916. 

E.  E.  WOODBURY, 

AHomey-Oeneral. 
To  Hon.  EuGKME  Lahb  Richards,  Superintendent  of  Banks,  AU 
bony.  N.  Y. 


by  Google 


b,  Google 


MEMORANDA,  COMMUNICATIONS  AND  RE- 
PORTS UPON  APPLICATIONS  FOR  THE 
INSTITUTION  OF  PROCEEDINGS  BY  THE 
ATTORNEY-GENERAL. 


b,  Google 


406  Mbmobaitda,  Comuhitications  aih)  Kepobtb 

bond  which  was  duly  approved  and  entered  upon  the  discharge  of 
bis  duties  and  bad,  at  the  time  of  making  an  affidavit  in  tbia 
proceeding,  collected  about  $10,000.00  of  $12,000.00  of  the  taxes 
of  sudi  town  under  tiie  tax  nil  iBSued  in  Deoennber,  1915. 

The  appellant  was  never  called  upon  to  execute  an;  bond,  and 
never  received  any  notice  of  the  amount  of  taxes  to  be  collected  as 
required  by  section  114  of  ihe  Town  Law,  wlii(di  fizee  and  detei^ 
mines  the  penalty  of  a  bond ;  but  did  take  the  oath  of  office  and 
attempted  to  qualify  bj  filing  a  bond  in  the  penal  sum  of 
$1,000.00. 

The  respondent  is  thirty-two  years  of  age  and  baa  always  lived 
and  resided  in  the  town  of  Lindley,  Steuben  county,  except  about 
three  months  in  the  year  1915,  to  wit:  From  the  17tb  day  (rf 
April  to  the  16th  day  of  iTuly,  1916.  He  has  always  voted  in 
audi  town  aince  he  obtained  his  majority  and  for  some  yean 
has  owned  a  farm  thernn,  upon,  which  he  has  ahvays  paid  the 
taxes  since  he  became  the  owner  thereof. 

On  or  about  April  ITlih,  1915,  the  respondent  rented  his  farm, 
together  with  quite  an  amount  of  stock,  personal  property  and 
some  houadiold  furniture,  to  oae  Guy  Maloney  for  a  period  of 
one  year  and  until  April  1,  1916,  upon  shares ;  Mr.  Miller,  the 
respondent,  to  have  two-thirds  of  the  proceeds,  and  pay  all  taxes, 
and  Mr.  Maloney  to  have  one-third  of  the  proceeds,  and  on  ^e 
said  l7th  day  of  April,  1915,  the  said  Miller,  accompanied  by  his 
wife  and  two  boys,  left  the  town  of  Lindley  and  went  to  Sarasota, 
Florida,  where  they  kept  house  for  a  time,  and  the  climate  and 
conditions  not  agreeing  with  the  respondent  and  his  family,  they 
returned  to  the  town  of  Lindley,  bought  out  t^e  interest  which 
the  said  Guy  Malmiey  beld  under  a  lease  of  his  farm  and  property, 
and  resumed  bis  old  residence  upon  his  farm, 

KSFOBT  AND    CoHCJ-UBIONS. 

The  only  question  which  arises  upon  this  application  is  one  (rf 
fact,  viz.,  whether  Harry  D,  Miller  lost  his  residence  as  aneleetor 
of  the  town  of  Lindley  by  his  trip  to  Florida,  and  was  thus 
rendered  ineligible  to  be  elected  to  any  town  office,  until  he  hud 
regained  a  residence^ 
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It  is  provideid  hj  sectioii  81  of  the  Town  Law  as  follows : 

"  §  81.  Eli^bility  of  town  ofQcers. —  Every  elector  of  the 
town  ^all  be  eligible  to  fmy  town  office,  except  Hint  inspectors 
of  election  shall  also  be  able  to  read  and  write.  But  no  county 
treasurer,  superintendent  of  the  poor,  school  ctHumissioner, 
trustee  of  a  school  district,  or  United  States  loan  ctanmis- 
sioner,  shall  be  eligi'ble  to  the  office  of  supervisor  of  any  town 
or  ward  in  this  State." 

The  question  of  reaidence  under  the  circumstaiuea  in  thia  case 
must  neoessarily  turn  largely  upon  the  intention  of  the  respondent 
when  he  went  to  Florida.  If  he  went  there  with  the  intention  of 
giving  up  his  residence  in  New  York  and  residing  thereafter  in 
the  State  of  Florida,  he  lost  his  residence  as  &  voter  and  elector 
within  the  State  and  was  ineligible  to  hold  any  town  office  in  the 
State  until  he  had  regained  a  residence  by  at  leaat  a  year's  resi- 
dence within  the  State,  four  months  in  the  county  and  thirty  days 
within  the  town ;  on  the  contrary,  if  .he  had  no  such  intention, 
then  he  never  lost  his  residence  within  the  town  and  was  at  all 
times  eiigihle  to  be  elected  to  aueh  office  of  collector. 

It  is  claimed  on  the  part  of  the  petitioner  that  the  respondent 
rented  his  farm  for  a  year,  moved  the  most  of  his  household  goods, 
and  bis  family  to  Florida,  and  stated  on  several  occasions  before 
he  went  that  he  had  been  down  there  and  had  made  arrangements 
to  go  there  and  make  bia  home.  That  while  he  was  away  he  ad- 
vertised! his  farm  for  sale  and  had  placed  it  in  the  hands  of  an 
agent  to  effect  a  sale,  and  that  he,  the  respondeat,  fully  intended 
to  change  bis  residence  when  he  left  the  State  of  New  York,  and 
that  he  lost  his  residence  in  Lindley  and  had  not  resided  long 
enough  therein  after  his  return  to  regain  a  residence  before  his 
election  to  the  office  of  collector. 

It  is  alleged  on  the  part  of  the  respondent,  that  his  absence  from 
the  town  of  Lindley  was  only  temporary  and  that  his  trip  to 
Florida  was  only  for  the  purpose  of  investigating  conditions,  with 
a  view  of  taking  up  a  residence  there  later  if  he  was  satisfied  that  it 
would  improve  his  business  prospects,  but  that  he  never  went  there 
with  the  intention  of  giving  up  his  residence  in  Lindley  until  he 
was  satisfied  after  a  reasonable  sojourn  in  the  south  that  a  change 
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would  be  desirable;  tbtit  be  mUj  rented  hia  farm  for  one  year  with 
the  expectation  of  returning  to  bis  b(Hne  unle^ts  be  and  bis  family 
were  all  pleased  witb  prospects  and  climatic  conditions  in  Florida; 
that  he  left  all  of  bis  stock  and  personal  property  in  Lindley 
awaiting  his  return  except  a  small  amount  of  household  goods  with 
which  be  could  do  temporary  housekeeping  while  in  Florida ;  that 
the  said  Miller  stat«d  on  different  occasions  in  both  private  and 
public  conversations  that  he  was  "  going  to  Florida  as  an  orperi- 
ment  and  to  try  it  and  was  not  going  to  give  up  bis  ctmneetioDe  in 
the  town  of  Lindley  until  he  was  satisfied  that  he  wished  to  become 
a  resident  of  Florida ;"  that  in  connection  witb  his  sontbem  trip 
be  was  acting  as  agent  for  his  brother  who  had  an  option  upon  t 
piece  of  real  estate  at  Sarasota,  Florida;  that  soon  after  their  ar- 
rival in  Florida,  and  within  four  days  after  reaching  tbeir  destinn- 
tion,  the  respondent's  wife  became  dissatisfied  with  ^e  conditions 
and  within  two  weeks  after  tbeir  arrival  they  fully  decided  to  re- 
turn to  Lindley ;  and  did  so  'return  within  less  than  three  months 
sifter  their  departure ;  that  never  at  any  time  did  the  said  Uiller 
or  his  family  decide  to  settle  in  Florida  or  to  make  tbeir  residence 
or  home  there,  but  on  the  contrary  they  concluded,  almost  from 
the  start  of  their  !M}joum  in  Florida,  to  return  to  their  home  in 
New  York  State  after  a  temporary  trial  of  conditions,  and  thst 
said  Miller  never  intended  to,  and  never  did  in  fact,  give  up  his 
residence  in  Lindley  but  has  always  remained  since  he  reached  hia 
majority,  a  resident  and  an  elector  of  such  town,  and  was  eligible 
to  be  elected  to  the  office  of  collector.  It  is  also  claimed  by  the  re- 
spondent that  he  has  offered  and  advertised  his  farm  in  Lindley 
for  sale,  since  1914,  but  that  hia  desire  to  sell  was  to  enable  him 
to  purchase  a  farm  in  a  more  desirable  location  in  said  town  and 
not  because  be  intended  to  move  to  Florida, 

Kesidence  and  citizenship  are  largely  questions  of  intent,  and 
(he  intent  must  generally  be  gathered  from  the  acts,  circumstance" 
-and  conditions  of  the  party.  A  temporary  change  of  domicile  for 
the  purpose  of  investigating  conditions  would  not  work  a  change 
of  residence  unless  it  was  accompanied  with  an  intent  on  the  part 
of  the  person  to  make  a  permanent  change.  Temporary  changes 
of  location  and  abode  are  very  frequent  in  this  country  and  such 
changes  do  not  forfeit  a  person's  residence  in  the  place  where  he 
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hatf  established;  a  pemiHiietrt  residence  uolesa  lie  intended  to  make 
such  chsDge  either  st  the  time  of  the  removal  or  while  absent  from 
his  penDBDBDt  residence. 

"  Citizenship  in  a  state  is  lost  whenever  the  person  moves 
away  with  the  intent  to  change  his  domicile,  and  no  particu- 
lar length  of  absence  is  necessary  to  lose  his  citizenship  in  the 
state  from  which  he  departs  »  *  *.  One  residence  cannot 
be  considered  as  abandoned  or  changed  nntil  another  in  gained, 
unless  ^he  party  abandoned  bis  former  residence  with  the  in- 
t^tion  of  never  returning,  in  which  event  he  would  cer- 
tainly lose  his  citizenship  in  the  state  he  had  left." 

Opinion  of  Attorney-General,  1909,  page  878, 
Bassett  V.  Wheeler,  84  N.  Y.  466. 
.    In  the  Matter  of  Nicholas,  54  "N.  Y.  82. 

"  To  ^ect  ft  change  of  domicile  for  the  purpose  of  succee- 
sioD  there  must  be  not  (miy  a  change  of  residence,  but  an  in- 
t^tion  to  aban()ob  the  former  domicile  and  acquire  another 
as  the  sole  domicile.  There  must  be  both  residence  in  the 
alleged  adopted  domicile  and  intention  to  adopt  and)  place 
of  residence  as  the  sole  domicile.  Residence  alone  has  no 
effect  per  se  though  it  may  be  most  important  as  a  gronnd 
from  which  to  infer  intention.  Length  of  residence  will  not 
alone  effect  the  change.  Intention  alone  will  not  do  it,  but  the 
two  taken  together  do  constitute  a  change  of  domicile," 

.    Cupuy  V.  WortB,,53  N,  Y.  561,  and  cases  cited. 

"  And  in  all'  cases  where  a  statute  prescribes  '  residence ' 
as  a  qualification  for  the  enjoyment  of  a  privilege  or  the  ex- 
ercise of  franchise,  the  word  is  equivalent  to  the  place  of 
domicile  of  the  person  who  claims  its  benefit.  *  *  *  And 
his  alwence  from  that  county,  however  long,  so  that  it  is 
temporary,  and  not  in  abandonment  of  his  home,  will  not  de- 
prive him  of  his  residence,  though  his  absence  extend  througt 
a  series  of  years." 

People  V.  Piatt,  117  N.  Y.  167, 
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The  evidence  is  qaite  conflicting  in  the  case  at  bar  and  a  de- 
cision made  upon  conflicting  affidavits  miut  be  eotoawkit  onsatas- 
factory ;  but  the  petitioner  having  allied  tlie  non-residence  of  the 
respondent  is  bound  to  establish  it  bj  a  fair  preponderance  of  evi- 
dence, I  am  unable  to  find  that  he  has  fully  and  sufficiently  ipet  the 
requirements  of  the  rule. 

The  fact  that  the  respondent  was  nominated  by  his  party  and 
elected  by  a  substantial  majority  indicates  that  the  people  muat 
have  considered  him  eligible  to  the  office.  While  this  last  fact  is 
not  at  all  conclusive,  I  think  it  is  proper  to  give  it  due  cmisidmv- 
tion  in  passing  upon  the  merits  of  this  application,  for  it  vrould  be 
unjust  to  compel  the  respondent  to  defend  his  title  to  an  office  to 
which  the  people  of  bis  town  have  elected  him  by  over  sixty  ma- 
jority unless  sufficient  facts  are  shown  to  warrant  the  conolnsirai 
that  the  expression  of  the  people  should  be  overthrown  on  account 
of  the  plain  ineligibility  of  the  respondrait,  and  that  the  action 
could  be  maintained  upon  the  merits,  otherwise  the  respondent 
should  not  be  disturbed  in  the  enjc^ment  of  bis  offioe.  I  do  not 
believe  that  the  petitioner  could  succeed  if  an  acti(m  were  per- 
mitted to  be  brought,  and  I  am  unable  to  ascertain  that  there  is 
any  strong  local  demand  for  the  commencement  of  such  an  action. 

I  am,  therefore,  of  the  opinion  that  the  petitioner  haa  failed  to 
establish  by  a  preponderance  of  evidence,  a  prima  facte  case  for 
the  conuneoicement  of  an  action  to  try  the  title  to  the  crfBce  ot  col- 
lector in  the  town  of  Lindley,  and  I  do  therefore,  recommend  that 
the  application  be  denied. 

GEORGE  A.  FISHER, 
Third  Depuiy  Attomey-Oeneral, 

Approved  and  ordered  accordingly. 

EGBURT  E.  WOODBURY, 

Attomejf-Cfeneral. 
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In  the  Matterof  the  Application  made  by  one  William  E.  Karnb, 
who  claims  to  have  been  elected  to  the  o&ce  of  Supervisor  of  the 
town  of  Albion,  Orleans  county,  New  York,  to  have  an  action 
commenced  in  the  name  of  the  People,  in  the  nature  of  quo 
warranto  to  try  the  title  to  suoh  office,  and  to  ouat  and  exclude 
therefrom  Oeobgb  A.  Pobtes  who  was  awarded  the  certificate 
of  election  at  a  town  meeting  held  in  said  town  on  the  7th  day 
of  March,  1916. 

Appeabances. 

Gerald  B.  Flubrer,  for  the  petitioner. 

Charles  G.  Signor  and  Thomas  A.  Kirby,  for  the  respondent 

—  Town   llMennaB  —  Count   or   Vote  —  iNBFKmme    of 

Where  personi  without  authority  conducted  the  couat  of  the  ballots  at 
a  town  meeting  a  peison  who  b;  the  result  appea»  to  have  been  elected 
■honld  not  be  ouited  from  hit  office,  unlem  it  ii  shown  that  the  irregu- 
laritiee  actually  reauited  in  a  false  or  miatakei)  result. 

Facts. 

On  the  7th  day  of  March,  1916,  the  biennial  town  meeting  in  the 
town  of  Albion,  Orleans  county,  was  held  and  at  the  time  of  such 
town  meeting  and  for  some  time  prior  thereto,  Friendly  A.  Stough- 
ton,  Charles  H.  Porter,  Henry  C.  Tucker  and  Truman  A.  Clark 
were  the  duly  elected  and  acting  justices  of  the  peace  in  and  for 
said  town.    Frank  A.  Buell  was  the  town  clerk. 

That  on  the  said  7th  day  of  March  or  immediately  prior  thereto 
three  of  said  justices,  to  wit:  Friendly  A.  Stoughton,  Henry  C. 
Tucker  and  Charles  A.  Porter  appointed  Walker  M.  Hannington 
and  Bobert  Maxon  to  act  a»  poll  clerks,  Arthur  J.  Nixon  and 
Francis  H.  Blake  to  act  as  ballot  clerks,  and  Albert  H.  Bidelman, 
H.  G.  Dickinson,  Archibald  Webster,  Alexander  Strouse,  Henry 
Hughes  and  Geoi^  McFarland,  Jr.,  as  extra  clerks  at  said  town 
meeting.  Truman  A.  Clark,  one  of  the  Justices,  was  sick  on  the 
date  of  said  town  meeting  and  was  unable  to  act  thereat.  The 
town  clerk  was  also  sick  and  absent  from  the  town  meeting  and 
(me  Harry  E.  Colburn  was  duly  nominated  and  elected  at  the  town 
meeting  to  act  as  town  clerk  durin;^  said  town  meeting.  That  the 
said  Colbiim  took  the  constitutional  oath  of  ofiice,  but  the  record 
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ia  silent  as  to  wliether  any  of  the  poll,  ballot  or  extra  cl«'ka  were 
8W(Hii  or  took  any  oath  of  office. 

The  throe  justices  who  were  not  incapacatated  and  the  said  Cd- 
bom,  or  a  majori^  of  than,  vere  present  dnrisg  the  taking  of  the 
ballots  and  the  canvass  thereof  -which  followed. 

The  four  questions  under  the  Liqnor  T^ax  Law  were  also  sub- 
mitted to  the  voters  at  said  town  meeting. 

At  said  town  meeting  there  were  three  candidates  for  ^e  t^ce 
of  Bupervieor  of  said  town  as  follows : 

Qeorge  A.  Porter  (Respondent),  Republican  candidate, 

William  E.  Kams  (Petitioner),  Democratic  candidate^ 

Bert  L.  Perkins,  Prohibition  candidate. 

Also  candidates  for  aucJi  other  town  officers  as  were  to  be  dected 
at  such  town  meeting. 

At  the  close  of  the  pc^ls,  the  said  justices,  acting  town  derk, 
with  the  poll,  ballot  and  ^tra  clerks  proceeded  to  canvass  the  bal- 
lots both  for  town  officers  and  upon  the  liquor  questions.  Some  of 
such  persons  canvassing  the  excise  votes  at  one  table  within  the  in- 
closure  and  the  remaining  persons  canvassing  the  ballots  for  town 
offices  ypon  another  table  within  such  iuclosura 

Upon  the  canvass  of  the  ballots  for  town  officers,  after  a  ctHUpari- 
son  had  been  made  of  the  ballots  with  the  stubs,  etc.,  the  group 
which  participated  in  the  count  of  the  town  officers'  ballots  pro- 
ceeded as  follows: 

The  ballots  were  unfolded  and  placed  in  a  pile  and  H.  G.  Dick- 
inacHL,  one  of  the  extra  c^eiks,  stood  up  and  called,  frran  said 
ballots,  the  name  of  the  candidate  for  supervisor  for  whom  it  was 
oast,  or,  if  it  was  void  or  blank,  that  fact,  and  then  proceeded  to 
call  from  such  ballot  the  names  of  the  candidates  for  town  clerk, 
collector,  overseer  of  the  poor,  town  superintendent  of  highways 
and  justice  of  the  peace,  full  term,  in  the  same  manner.  He  then 
passed  the  ballot  to  Justice  Porter  and  be  examined  the  same  and 
turned  it  face  down  upon  the  table  in  front  of  him.  The  poll 
clerk,  Hannington,  kept  the  tally  solely  as  to  the  candidates  for 
supervisor,  and  others  of  the  extra  cletks  kept  the  tolly  as  to  the 
other  candidates  above  named,  90  tliat  only  one  clerk  kept  tally 
for  only  one  candidate.  After  the  first  section  of  the  ballot  had 
been  counted  the  same  method  was  ad(^ted  as  to  the  remaining 
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candidateB  on  the  ticket.    Ihiring  the  canvasa  four  ballots  were 

laid  aside  for  further  owi8idev«ti(»i  and  not  couDted  until  the 

count  of  all  the  other  4aallots  was  ooaiplefbBd, 

At  tJie  doee  of  the  ouivass  upon  sapernaor,  before  the  four  laat 

aforeeaid  baJlota  had  been  counted,  it  was  found  that  tiie  count 

stood  aa  follows : 

George  A.  Porter 664 

William.  E.  K*TOfl 864 

Bert  L.  Prakins 69 

Void. 20 

Blank 68 

The  four  ballots  whidi  had  been  laid  aside  temporaril;  were 
then  taken  up  and  were  passed  upon  b;  the  board,  and  iliree  of 
them  were  counted  for  Mr.  Porter  and  one  oounted  for  Mr.  Kams. 
This  gave  Mr.  Porter  a  majority  of  two  and  he  was  declared 
elected  and  has  since  taken  Uie  oath  of  office  and  dulj  qualified 
for  such  position  and  is  now  acting  as  supervisor  of  said  town. 

It  was  found  upon  tiie  first  count  of  the  ballots  and  stabs  before 
the  same  were  opened  that  there  wen  1,488  ballots  cast,  but  \>y 
the  canvass  as  finally  made  after  the  four  questioned  ballots  had 
been  counted,  there  appeared  to  be  1,489.  This  discrepauo;  is 
explained  by  Mr.  Hannington,  ^0  kept  the  tally  as  to  supervisor : 
He  says  that  a  ballot  which  had  been  originally  called  "  blank  " 
was  changed  to  the  column  of  "  void  "  ballots,  upon  the  disoovery 
&at  it  was  void  instead  of  blank,  and  he  intended  to  omit  t^e 
next  oall  of  a  blank  ballot  from  the  tally,  but  through  thoughtless- 
ness or  inadvertence  he  failed  to  do  so  and  thus  one  blank  ballot 
was  oounted  in  excess  of  the  true  number  of  such  blank  ballots. 
If  this  is  the  correct  explanation,  the  diaorepancy  between  the 
number  of  ballots  counted  and  tboae  first  found  in  the  box  cannot 
affect  the  result  as  to  supervisor,  and  even  if  one  vote  is  taken 
from  Mr.  Porter,  he  would  still  have  a  majority  of  one. 

After  some  300  or  400  baJlote  had  been  counted  on  the  first 
section  of  the  ticket,  and  it  was  discovered  that  the  result  on 
supervisor  was  sure  to  be  doe^  Harold  A.  Blake  end  Gerald  B. 
Fluhrer  came  within  the  guard  rail  and  participated  to  e<»ne 
extent  in  the  examination  of  the  'ballots,  and  after  objections  had 
been  made  to  their  presence  within  Ae  guard  rail  the  said  Blake, 
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fis  obainuan  of  the  D^nocratic  C^oinaiittee,  made  an  a[^intiiient 
of  hiniBelf  and  Mr.  Fluhrer  ae  Democratic  watchers  and  remained 
present  until  the  close  of  tiie  canvaas.  In  liie  early  part  of  town 
meeting  day,  HerJsert  HihIsou  and  Frank  J.  Britt<xi  had  been 
duly  appointed  as  Democratic  watoheiB  by  two  separate  certifi- 
cates and  no  revocation  or  withdrawal  of  sucii  certificate  was  at 
any  time  made,  but  the  said  Blake  assamed  to  appoint  himself 
and  Mx.  Fluhrer  as  watchers,  and  to  act  as  watchers  frmn  that 
time  on  during  the  canvass,  and  in  doing  so  claimed  the  right  to 
examine  and  inspect  and  did  handle  and  inspect  all  ballots  i^ich 
they  desired. 

After  the  count  had  been  completed  on  the  (^ce  of  supervisor, 
said  Blake  and  Fluhrer  filled  with  the  town  board  a  protest  against 
the  canvass  as  made,  claiming  tJiat  the  canvass  had  not  be^i  made 
in  accordance  with  the  provisions  of  the  Election  and  Town  Laws, 
and  specified  several  grounds  of  alleged  irregularity  and  also 
demanded  that  the  ballots  oast  at  the  said  town  meeting  be  re- 
canvaased  and  re-counted  in  the  manner  provided  by  section  368 
of  the  Election  Law,  and  other  provisions  of  the  said  Electicui  and 
Town  Laws  which  it  was  claimed  related  thereto;  and  liie  said 
Blake  and  Fluhrer  also  made  oral  protests  and  objecticms  during 
the  canvass,  and  demanded  &at  the  ballots  be  counted  personally 
by  the  justices  of  the  peace,  but  no  further  count  was  made  of 
such  ballots. 

The  poll,  ballot  and  extra  clerks  were  divided  between  the  two 
main  political  parties,  each  party  having  an  equal  number  thereof. 

During  the  canvass  of  said  ballots  there  was  much  wrangling, 
noise  and  confusion  which  at  times  was  almost  riotous  and  tended 
seriously  to  interrupt  the  orderly  conduct  of  the  count  and  to  cast 
doubt  and  discredit  upon  the  accuracy  thereof  owing  to  the  tumult 
which  raged  about  the  board. 

That  all  of  the  ballots  cast  at  said  town  meeting,  including  those 
that  were  counted  as  well  as  those  that  were  found  blank  and  void 
have  been  properly  cared  for  and  kept  inviolate  and  are  still  in  the 
hands  of  the  town  clerk. 

That  the  canvass  of  all  ballots,  both  excise  and  town,  was  a  long 
tedious  job  and  the  board  was  in  continuous  session  from  the  clos- 
ing of  the  polls  on  March  Tth  about  sunset,  until  about  dochi  oa 
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March  8th,  which  involved  an  all-uight  seseicm  and  coincidentally 
therewith  all  the  fatigue,  laflBilade  and  inertia  which  the  board, 
clerks  aud  participants  miiat  have  had  to  endure  during  such  Icmg 
and  strenuous  labor. 

After  the  count,  some  fifty  ballots  were  protested  and  placed  in 
a  separate  envelope  and  filed  in  the  town  clerk's  office  and  en- 
dorsed as  follows :  "  Protested  after  sixth  section  of  ballots  were 
canvassed,  filed  March  8/16.,  F.  W.  Buell,  Town  Clerk."  Other 
envelopes  were  filed  in  the  town  clerk's  office  containing  alleged 
blank  and  void  ballots  used  at  such  town  ©lection  but  it  is  claimed 
that  several  of  the  ballots  which  were  marked  as  "  void  "  had  been 
counted  hj  the  board  on  the  candidates  for  supervisor  during  the 
count  of  the  first  300  or  400  ballots  on  the  first  section  of  the 
ticket  before  the  Democratic  party  had  any  watchers  present  and 
that  several  should  not  have  been  counted  for  either  candidate  of 
supervisor,  which  had  actually  been  counted  before  that  time. 

It  is  also  testified  by  one  Chester  M.  Harding  that  before  any 
Democratic  watcher  was  present  he  detected  the  said  Dickinson  in 
reading  off  a  ballot  for  Mr.  Porter  for  supervisor  which  had  been 
cast  for  Mr.  Karns,  and  that  he  called  Mr.  Dickinson's  attention 
to  his  error.  Mr.  Dickinson  in  reply  saya  he  has  no  recollection 
of  said  Harding  ever  calling  his  attention  to  any  miscalled  ballot; 
and  Charles  A.  Porter,  one  of  the  justices  sat  immediately  at  the 
left  of  Mr.  Dickinson  throughout  the  canvass  and  testifies  that  be 
has  no  recollection  of  the  said  Harding  calling  Mr.  Dickinson's 
attention  to  a  miscalled  ballot  at  any  time ;  and  Walker  N.  Han- 
nington  testifies  that  after  the  canvass  of  votes  on  supervisor  had 
been  completed,  he  had  a  talk  with  the  s^d  Chester  M.  Harding 
and  said  Hsrding  stated  to  him  that  he  would  be  willing  to  certify 
that  the  tally  kept  by  him  (Mr.  Hannington),  in  reference  to  the 
Porter  and  Kama  vote,  was  correct  as  called ;  that  he  had  kept  a 
personal  tally  and  his  tally  agreed  with  the  tally  sheet  kept  by 
him,  the  said  Harding. 

John  C.  Knickerbocker,  the  district  attorney  of  Orleans  county, 
testifies  that  he  carefully  examined  the  four  ballots  laid  aside  as 
hereinbefore  stated,  and  that  they  complied  with  the  election  law 
and  that  he  advised  the  counting  of  all  of  such  four  ballots  as  they 
were  counted. 

Digilized  by  Google 


MbHOKAHDA,    CoiaCDKIOATIONB   Ain>   RSPOBTS 


By  section  49  of  the  Town  Law  it  ia  provided  that  town  meet- 
ings wheD  held  at  a  time  other  than  at  the  general  electicm,  and  in 
one  voting  place,  shall  be  presided  over  hy  the  justices  of  the 
peace  of  the  town,  and  the  town  clerk,  by  another  section  ia  re- 
quired to  attend,  keep  a  poll  liat,  and  accurate  minutes  of  the  pro- 
ceedings at  ^e  town  meeting,  etc.,  but  I  am  unable  to  find  any 
provision  for  the  appointment  of  either  ballot,  poll  or  extra  cleilca 
at  a  town  meeting ;  but  this  is  not  an  application  to  have  the  town 
meeting  set  aside  and  a  new  one  ordered,  or  to  secure  an  adjudica- 
tion as  to  the  validity  thereof ;  but  is  an  aplicatiou  on  the  part  of 
the  Democratic  candidate,  Mr.  Kams,  to  bring  an  action  in  the 
nature  of  quo  warrtmto  to  try  the  title  of  the  office  of  supervisor, 
as  based  upon  the  result  of  the  town  meeting  held  therein  on  the 
7th  day  of  March,  1916,  and  to  oust  and  exclude  Mr.  Porter,  lie 
Bepublican  candidate,  therefrom  upon  the  alleged  grounds  that  he, 
Mr.  Kams,  was  elected  to  such  office  at  such  town  meeting  and 
not  Mr.  Porter,  to  whom  the  certificate  of  election  was  awarded  by 
the  board. 

If  I  were  sitting  as  a  trial  judge  upon  the  facts  as  disclosed  by 
the  various  affidavits  and  exhibits  before  me,  I  would  find  in  favor 
of  the  respondent.  The  count  as  made  gave  Mr.  Porter  a  ma- 
jority of  two,  and  as  majorities  win  in  this  country,  no  matter  how 
small  they  may  he,  he  is  entitled  to  hold  the  office  unless  it  can  be 
shown  that  the  count  was  erroneously  stated,  and  this  is  an  appli- 
cation on  the  part  of  Mr.  Porter's  cwnpetitor  to  be  allowed  to  go 
into  a  court  of  justice  and  try  the  title  to  such  ofiice  where  both 
parties  will  be  permitted  to  produce  all  the  evidence  either  may 
have,  and  the  ballots  can  be  re-examined  and  re-counted,  if  deemed 
necessary  by  the  Court,  and  a  fair  and  impartial  trial  had,  and  in 
the  light  of  all  the  facts  and  circumstances  surrounding  this  town 
meeting,  I  think  the  ends  of  justice  will  be  better  subser^'ed  and 
more  highly  promoted  by  allowing  such  an  action  to  he  brou^t, 
than  they  would  be  if  it  were  denied.  The  vote  was  very  doee; 
many  outsiders,  not  only  extra  clerks,  but  others,  were  allowed  to 
handle  and  examine  the  ballots ;  much  noise  and  disturbance  pre- 
vailed throughout  the  canvas  which  might  have  caused  mistakes  in 
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sscertaining  the  tnie  Tesnlt;  some  300  or  400  baDota  were  counted 
before  any  person  clothed  -with  ftuthority  to  wflteh  the  connt  on  the 
part  of  Mr.  Kams  took  any  active  mferest  in  the  work,  and  it  is 
claimed  and  alleged  that  mversil  ballots  were  erroneonsly  counted 
during  that  time;  and  the  justicea  of  the  peace,  who  were  the  only 
persona  having  statutory  authority  to  count  and  canvas  such  bal- 
lots, refused  to  do  so  after  repeated  demands  had  been  made  upon 
tfaem  both  orally  and  in  <wid,tiitg  demanding  that  they  re-count  the 
ballots.  I  think,  sufficient  grounds  exist  to  call  for  a  judicial  in- 
vestigation as  to  which  of  the  candidates  were  elected. 

The  ballots  have  ell  been  carefully  preserved,  and  if  a  trial  is 
had  the  correctness  of  the  count  can  be  verified,  and  if  the  ballots 
were  not  correctly  tounted,  and  if  Mr.  Kams  did  receive  a  ma- 
jority of  the  legal  votes  cart,  he  ought  to  be  given  an  opportunity  to 
demonetrate  that  fact. 

Mr,  Porter's  title  to  the  office  is  challenged  and  disputed  and  I 
think  he  will  welcome  an  opportunity  to  go  before  a  fair  and  im- 
partial conrt  and  'establish  it  and  thus  vindicate  his  title  thereto. 

Whichever  of  these  men  received  the  highest  number  of  legal 
votes  sbonld  be  allowed  to  reap  the  fruits  of  his  victory,  but  neither 
party  can  afford  to  hold  th©  office  if  it  is  tainted  by  suspicion. 

I  do  therefore  recommend  that  an  action  be  allowed  to  be 
brought  in  the  name  of  the  People  on  the  relation  of  the  said  Wil- 
liam E.  Kams,  against  the  said  George  A.  Porter,  to  try  the  title 
of  the  said  respondent  to  the  office  of  superviBor  of  ■the  town  of 
Albion,  Orleans  connty,  New  York,  npon  the  usual  terms. 

Dated,  April  14,  1916. 

GEORGE  A.  FISHER, 

Third  Deputy. 
A^roved  and  action  ordered  accordingly. 

EGBTTRT  E.  WOODBURY, 

A  itomey-QeneraJ. 
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In  the  Matter  of  the  Application  of  James  W.  Reduokd  to  the 
Attorney-General  of  the  State  of  New  York  to  begin  an  actitm 
to  try  the  title  of  Lucibn  S.  Batlibs  to  the  office  of  Justice  of 
the  Municipal  Court  of  the  city  of  New  York,  Borough  of 
Brooklyn,  Sixth  District,  for  a  term  of  ten  years,  commonly 
known  as  the  "  Long  Term." 


To  the  Attorney-General: 

James  W.  Redmond  of  the  Borough  of  Brooklyn  in  the  eouutv 
of  Kings,  city  and  State  of  New  York,  has  petitioned  the  Attorney- 
General  to  bring  and  maintain  an  action  in  the  name  of  the  People 
of  the  State  of  New  York,  upon  the  relation  of  said  petitioner 
against  Lucien  S.  IJayliss  to  the  office  of  Justice  of  the  Municipal 
Court  of  the  city  of  New  York,  Borou^  of  Brooklyn,  Sixth  Dis- 
trict, for  a  term  of  ten  years,  commonly  known  as  the  '"  Long 
Term,"  or  that  said  petitioner  be  given  leave  to  bring  and  main- 
tain such  action,  and  the  matter  was  referred  to  the  undersigned 
for  hearing  and  report 

The  Sixth  Municipal  Court  District  composed  of  parts  of  sev- 
eral Assembly  Districts  embraces  130  election  districts.  At  the 
election  in  question  there  were  more  than  45,000  ballots  cast. 

A  copy  of  the  petition,  together  with  a  written  notice  that  hear- 
ing would  be  held  thereon  at  tiie  office  of  the  Attorney-General  at 
the  Capitol,  Albany,  N.  Y.,  on  Saturday,  April  8,  1916,  at  ten 
o'clock  in  the  forenoon,  was  personally  served  upon  respondents. 

By  a  written  stipulation  of  counsel  for  the  parties  the  hearing 
was  fldjonmed  to  April  14,  1916,  at  12  o'clock  noon  at  the  Attor- 
ney-General's office  at  which  time  and  place  a  public  hearing  was 
held,  J(r,  Leander  B.  Faber  appearing  as  counsel  for  the  peti- 
tioner, with  Hon.  John  T.  Dooling  of  counsel,  and  Messrs.  Meier 
Steinbrink  and  Kenry  W.  I^ewis  appearing  for  the  respondent. 

Annexed  to  the  petition  were  the  affidavit  of  John  T.  Dooling 
and  James  A.  Clynes  in  support  of  said  petition. 
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Upon  the  hearing  respondent  Bled  a  formal  answer  to  the  peti- 
tion and  a  voluminouB  affidavit  in  support  thereof  made  by  William 
B.  Dorman. 

After  argument  by  counsel  for  both  parties  Mr.  Faber,  appearing 
for  the  applicant,  asked  leave  to  submit  further  affidavits  answering 
the  affidavit  of  Mr.  Dorman,  which  leave  was  granted,  with  the 
understanding  that  aucb  answering  affidavits  should  be  served  upon 
counsel  for  the  respondent  who  might  further  affidavits  answering 
any  new  matter  contained  in  the  new  affidavits  of  relator. 

Such  new  affidavitB  were  submitted  by  both  sides  and  the  matter 
submitted  for  determiuatiou  upon  the  affidavits  as  filed,  each  party 
submitting  printed  briefs. 

From  the  petition,  answer  and  affidavits  it  appears  that  the  peti- 
tioner and  the  respondent  were  rival  candidates  for  the  office  of 
Justice  of  the  Municipal  Court  of  the  city  of  Xew  York,  Borough 
of  Brooklyn,  Sixth  District,  for  the  term  of  ten  years  commonly 
known  as  the  "  Long  Term,"  at  the  general  election  held  in  and  for 
the  said  district  cm  the  2nd  day  of  November,  1915,  the  petitioner 
having  been  nominated  for  such  office  by  the  Democratic  and  In- 
dependence League  parties,  and  the  respondent  having  been  nomi- 
nated for  the  said  office  by  the  Hepublican  and  Prohibition  parties, 
and  the  oiflcial  canvass  of  the  votes  cast  for  the  office  of  said  elec- 
tion as  certified  and  declared  by  the  city  board  of  canvassers, 
showed  the  election  of  the  respondent  by  a  plurality  of  64  votes 
over  and  above  the  total  number  of  votes  cast  at  said  election  for 
the  petitioner  Kedmond ;  and  on  or  about  the  30th  day  of  Decem- 
ber, 1&15,  a  certificate  of  election  for  the  office  of  Justice  of  the 
Municipal  Court,  Sixth  District,  Borough  of  Brooklyn,  city  of 
Xew  York,  was  issued  to  the  respondent  who  forthwith  qualified 
as  such  Justice  of  the  Municipal  Court,  by  taking  the  oath  of  office, 
and  entered  upon  the  performance  of  the  duties  thereof,  and  is  now 
holding  said  office,  and  claiming  to  hold  the  same  by  virtue  of  said 
certificate  of  election. 

A  judicial  investigation  of  the  ballots  cast  at  said  election,  which 
had  been  returned  by  the  inspectors  of  election  in  the  various  elec- 
tion districts  in  the  envelopes  provided  for  void,  protested  and 
wholly  blank  ballots,  was  had  pursuant  to  two  orders  of  the 
Supreme  Court,  with  the  result  that  the  plurality  as  indicated  by 
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tite  coa-at  of  inspectCH^  of  deetion  and  the  board  of  city  canvassers, 
■was  reduced  from  64  to  62. 

It  appears  that  there  were  in  all,  in  the  envelopes  prorided  for 
void  and  protested  ballots,  103  of  such  ballots  before  the  court,  bo: 
that,  83  tufttter  of  fact,  enly  33  thereof  were  submitted  to  the  coun 
for  examination  and  detennination,  the  proper  dispositicm  to  be 
made  of  the  other  seventy  of  such  ballots  having  been  agreed  to  by 
counsel  for  the  oontendiog  parties.  However,  aa  all  of  anch  ballots 
were  before  the  conrt  purernant  to  orders  providing  for  their  pro- 
duction and  examination,  and  the  parties  having  agreed  as  to  the 
disposition  to  be  made  of  the  70  of  tb«n,  without  actual  examina- 
tiou  and  detennination  as  to  their  validity  by  the  court,  it  seems 
reasonable  that  the  parties  must  be  held  to  have  waived  aay  objec- 
tion with  r^rdtotheTO  ballots  not  actually  examined  by  the  court 
and  to  be  bound  by  the  order  of  the  court  with  regard  to  the  ballots 
returned  in  the  envelopes  unless  and  imtil  such  order  has  been 
re\ier«ed  by  the  Appellate  Court. 

On  or  about  the  2d  day  of  December,  1915,  an  order  was  granted 
by  the  Supreme  Court,  Kings  county,  providing  that  an  examination 
be  made  pursuant  to  tbe  pTOTisions  of  section  S74  of  the  Election 
Law,  of  all  the  ballots  contained  within  the  ballot  boxes  and  cast 
at  the  general  election  held  November  2,  1915,  within  the  varions 
election  districts  of  the  Sixth  District  of  the  Municipal  Court  Dis- 
trict, of  the  Borough  of  Brooklyn,  county  ot  Kings,  auch  examina- 
tion to  be  made  and  had  in  the  office  of  the  board  of  elections  in  tbe 
Borough  of  Brooklyn,  to  commeBce  December  6, 1915,  at  10  o'clock 
in  th«  forenoon,  and  to  continue  from  day  to  day  imtil  completed; 
each  party  to  this  controversy  to  have  one  representative  present  at 
Bucb  examination,  and  that  no  other  persone  except  the  representa- 
tives of  tbe  board  of  elections  of  the  city  of  New  York  and  county 
clerk  of  the  county  of  Kings,  to  be  permitted  to  be  present. 

Tbe  examination  provided  for  by  said  orders  was  held,  and  dar- 
ing tbe  greater  part  of  the  time  consumed  in  said  examination  tiie 
petitioner  was  represented  thereat  by  Hon.  John  T.  Dooliag  and  for 
the  rcmainiBg  part  vt  the  time  he  waa  i^reseirtwl  by  f  anea  A. 
Clynes,  The  respondent  was  represCTited  at  said  emminatton  1^ 
William  R.  Dorman. 
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It  appeara  tliat  there  vina  ka  imderstaiidmg  and  airaitgemeiit 
made  between  the  representatives  of  the  contending  parties  at  the 
examination,  that  each  partj  was  to  call  the  attention  of  the  other 
to  each  ballot  to  vhich  objection  was  made,  to  the  end  that  each 
party  might  make  such  record,  notation  or  description  of  the  ballot  . 
and  its  markings  a«  he  mi^t  conclude  to  be  necessary  and  appro- 
priate for  use  in  any  action  or  proceeding  'which  might  be  deter- 
mined upon  at  the  close  of  the  exaiuinatiouj  and  that  each  party 
did  make  or  attempt  to  make  such  record. 

It  is  alleged  in  the  petition  that  on  auch  examination  it  w&s 
found  that  in  nearly  every  one  of  the  139  election  districts  eom- 
priaing  the  Sixth  Alunicipal  Court  District,  the  number  of  votea 
actually  cast  for  both  the  petitioner  and  respondent,  as  revealed  by 
said  examination  of  the  ballotB,  differed  materially  from  the  num- 
ber of  votes  returned  by  the  election  officers  as  having  been  cast  for 
8uch  candidates  in  said  election  districts ;  that  in  many  of  said 
districts  the  respondent  \vas  credited  by  the  returns  of  the  inspec- 
tors with  more  votes  than  had  been  cast  for  him  as  found  in  boxes 
for  voted  ballots  and  in  the  envelopes  containing  the  void  and  pro- 
tested ballots;  that  in  many  of  the  said  districts  the  petitioner  had 
not  been  credited  by  the  inspectors  of  election  with  the  full  number 
of  legal  votes  which  had  been  actually  cast  for  him ;  that  there  were 
found  in  the  boxes  containing  the  voted  ballots  and  in  the  envelopes 
containing  ballots  returned  as  void  and  protested,  ballots  which 
were  properly  marked  and  which  should  have  been  eoimted  for 
petitioner  but  which  were  not  counted  for  him. 

Annexed  to  the  petition  is  a  tabulated  statement,  Exhibit  "  B," 
intended  to  show  the  discrepancies  above  referred  to. 

The  force  of  these  objections  depends  eutirely  upon  the  accuracy 
of  the  observation  and  count  of  the  ballots  in  the  ballot  boxes  upon 
the  examination  thereof  pursuant  to  court  order  and  .the  que-^tion 
is  really  embraced  within  the  inquiry  as  to  the  condition  of  the 
voted  ballots  in  the  ballot  boxes  as  revealed  upon  said  examinntion. 

The  petition  also  alleges  that  in  nearly  every  election  district 
within  the  Sixth  [Municipal  Court  District  there  were  found  in  the 
ballot  boxes  upon  snch  examination  ballots  which  had  been  can- 
vassed, counted  and  returned  by  the  inspectors  of  election  for  the 
rfspondent  which  had  been  improperly  and  unlawfully  marked, 
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and  whicli  contained  erasures,  marks  made  in  ink  or  with  pencils 
having  other  than  black  lead,  and  ballots  with  holes,  punctures  or 
tears  therein,  or  which  were  marked  in  a  manner  prohibited  bv 
the  Election  Law,  and  which  were  therefore  void  ballots  and  should 
not  have  been  counted  for  respondent 

Annexed  to  the  petition  is  a  table,  Exhibit  '*  C,"  intended  to 
show  the  number  and  description  of  said  ballots  claimed  to  be  void 
and  wrongfully  canvassed  and  counted  for  respondent  in  each  elec- 
tion district  of  the' said  Municipal  Court  District. 

The  petition  also  alleges  upon  information  and  belief  that  the 
aforesaid  ballots  improperly  and  unlawfully  marked  and  containing 
erasures,  holes,  punctures  and  marks  of  identification,  upon  which 
votes  had  been  counted  for  respondent  by  the  inspectors  of  election, 
were  protested  and  objected  to  by  various  watchers  during  the 
count  and  canvass  of  the  vote  on  the  night  of  election ;  but  that, 
notwithstanding  these  protests  and  objections,  the  election  officers 
in  the  said  election  districts  had  wrongfully  refused  to  mark  the  said 
ballots  as  having  been  objected  to,  or  as  void  in  cases  where  the 
claim  was  made  that  such  ballots  were  void,  and  had  wrongfully 
failed  and  refused  to  enclose  and  return  the  said  ballots  in  the  en- 
velopes provided  by  law  for  such  purposes,  but  had  unlawfullv, 
improperly  and  fraudulently  counted  and  canvassed  said  ballots  for 
the  respondent,  and  had  placed  same  in  the  boxes  for  valid  vote 
ballots  where  they  were  found  and  examined  by  the  petitioner's 
representative  acting  under  the  order  for  the  examination  thereof 
obtained  under  the  provisions  of  section  374  of  the  Election  Law. 
But  no  proof,  by  the  afBdavit  of  any  election  officer  or  watcher  or 
other  person,  of  such  misconduct  or  violation  of  duty  in  any  electian 
district  was  submitted  by  petitioner  on  the  hearing.  The  all^ation 
being  on  information  and  belief,  the  source  of  the  information  and 
the  grounds  for  the  belief  not  being  disclosed  in  the  petition  or  in 
any  of  the  petitioner's  affidavits,  the  presumption  that  the  election 
officers,  acting  under  their  oaths,  did  their  duty  as  required  by  the 
law,  must  pre  vail  and  it  mnat  be  held  as  a  fact  for  the  purpose  of 
this  application,  upon  the  proofs  here  presented,  that  none  of  the 
ballots  found  in  the  ballot  boxes  upon  the  examination  had  been  ob- 
jected to  as  void  or  protested  as  having  been  marked  for  identifica- 
tion at  the  time  of  the  canvass  thereof  by  the  inspectors  of  election. 
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The  petition  also  contains  the  general  allegation  upon  informa- 
tion and  belief  that  the  votea  cast  for  the  office  of  Municipal  Court 
Justice,  Sixth  District,  Long  Term,  at  said  election  were  not  truly 
counted  as  caat,  but  were  unlawfully  and  erroneously,  and  in  some 
instances,  fraudulently  canvasaed,  counted  and  returned  by  the  in- 
spectors of  election  to  the  prejudice  of  the  petitioner.  But  as  to 
this  allegation  no  proofs  whatever  have  been  submitted  by  the  peti- 
tioner and  it  must  be  held  that  no  fraud  has  been  ahon-n. 

Petitioner  does  not  claim  that  more  votes  were  actually  ea'^t  for 
himself  than  were  actually  cast  for  the  respondent.  Exhibit  *'E," 
annexed  to  the  petition,  which  is  claimed  by  petitioner  to  be  a  tabu- 
lation of  all  of  the  votes  cast  for  both  candidates,  shows  that  there 
were  caat  in  all  for  the  respondent,  19,317  votes,  and  for  the  peti- 
tioner, 10,255  votes,  or  a  plurality  of  62  votes  for  the  respondent. 
Petitioner's  claim  is  that  of  the  19,317  votes  caat  for  the  respon- 
dent, 909  thereof  were  invalid  and  void  because  of  improper  mark- 
ing, punctures,  tears,  etc.,  and  that  only  18,408  of  said  votea  were 
upon  valid  properly  marked  ballots,  and  that  of  the  19,255  votes 
actually  cast  for  the  petitioner  the  examination  of  the  ballots  in  the 
ballot  boxes  and  in  the  envelopes  returned  revealed  that  648  thereof 
were  void  because  of  improper  markings,  tears,  punctures,  etc., 
and  18,607  thereof  were  upon  properly  marked  valid  ballots,  mak- 
ing, as  claimed  by  the  petitioner,  a  plurality  oi  valid  rotes  in  favor 
of  the  petitioner,  of  199. 

Petitioner's  support  for  his  contention  is  furnished  by  affidavits 
of  his  attorney,  John  T.  Dooling,  and  of  Mr.  Pooling's  clerk,  Mr. 
James  A.  Clynes,  who,  so  far  as  appears,  is  not  an  attorney,  Mr. 
Dooling  was  at  one  time  president  of  the  board  of  elections  of  the 
city  of  New  York,  and  i'*  shown  to  have  had  large  experience  in 
election  matters.  As  stated  above,  Mr.  Dooling  was  present  rep- 
resenting petitioner  at  the  examination  of  the  voted  ballots  in  the 
boxes  with  reference  to  125  election  districts,  and  Mr.  Clynes  was 
present  in  the  same  capacity  at  the  examination  with  reference  to 
fourteen  dittriets.  Mr.  Dooling  and  ^Ir.  Clynes  were  not  both 
present  at  any  time  during  such  examination.  Petitioner  has  pre- 
sented a  table,  verified  as  to  correctness  by  the  affidavits  of  Dooling 
and  Clynes,  which  purports  to  be  an  analysis  of  the  entire  vote  east 
in  the  Municipal  Court  District,  and  to  show  the  number  of  votea 
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eoGt  for  each  candidate  upon  valid  ballots  aud  tlie  uiuuber  at- 
tempted to  be  caet  upon  void  ballots  ia  each,  election  district  ^- 
btaced  witluQ  the  Sixth.  Muoicipal  Court  District. 

Petitioner  baa  also  presented  8  table  puxportiug  to  sbou-  the  num- 
ber of  ballots  cast  in  each  election  district  upon  whieli  votea  were 
niarked  for  respoudeiit,  which  ballots  are  claimed  by  petitioner  to 
be  void,  together  with  the  ground  for  such  claim.  The  objections 
urged  are  tliat  some  of  the  ballots,  the  number  in  eacli  election  dis- 
trict being  stated,  bore  voting  marks  outside  the  voting  space,  some 
bore  evidences  of  erasures,  some  bore  voting  marks  made  with  ink 
or  other  than  black  lead,  some  were  punctured  or  Corn  aud  some  bad 
"  olher  illegal  marks."  At  the  hearing  it  was  objected  upon  the 
part  of  the  respondent  Bayliss,  and  I  think  properl\',  that  the  mov- 
iufl  papers  did  not  furnish  such  a  description  of  the  ballots  com- 
plaJned  of,  or  of  tlie  markings  thereon,  as  would  enable  the  Attor- 
ney-General to  deteriuiue  as  to  tlie  validity  thereof.  To  meet  this 
criticism  petitioner's  counsel  asked  for  and  was  granted  leave  to 
file  additional  affidavits  and  later  did  file  an  afiidavit,  verified  on 
Hay  2,  lOlti,  by  ilr.  DooHng,  which  pnrpons  to  describe  with  par- 
ticularity the  Bayliss  ballots  to  which  objection  is  made,  with  illus- 
trations of  the  "  other  illegal  marks,"  which  he  claims  render  the 
ballots  void,  ilr,  Dooliug's  atlidavit  attempts  to  deal  with  all  of 
the  eleetioD  districts,! whereas  it  appears  that  ho  was  not  present 
at  the  examination  of  January-  3  and  4,  lHHi,  and  did  not  esamiDC 
the  ballots  in  the  Cth  election  district  of  the  7 th  As>embly  District, 
the  7tb  and  IGth  election  districts  of  the  l:ith  Assembly  District,  the 
53rd  and  Cist  election  districts  of  the  KUb  ^Vssembly  District,  and 
the  30th,  35th,  38th,  SOth  44th,  53rd,  5oth  and  61st  election  dis- 
tricts of  the  ISth  Assembly  District,  in  which  districts  SQ  of  the  bal- 
lots under  attack  were  cast.  This  aiiidavit,  therefore,  is  no  proof  of 
the  invalidity  of  those  eighty-nine  ballots,  and  as  the  affidavit  of 
IMr.  Clynes,  who  attended  for  ])otirioner  the  examination  of  the  bal- 
lots cast  in  those  districts,  furnishes  no  description  of  those  ballots 
or  of  their  claimed  defects,  there  is  no  satisfactory  evidence  of  such 
defects.  However,  as  to  35  of  such  ballots,  Mr.  Dorraau,  respon- 
dent's representative,  lias  admitted  invalidity,  leaving  54  thereof 
without  sufficient  proof  of  defect  to  warrant  their  exclusion  from 
the  count.    Deducting  this  nunii)er,  54,  from  the  numl;er  of  Bayliss" 
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ballets  claimed  by  petitioneo-  to  be  vood,  909,  rodiicfle  tke  lumber 
of  EaylisB*  ballots  eabject  to  petitianer'B  attaA  as  void,  to  85S. 

I  have  veij  carefnU;  esainiBed  asad  oonKpued  tbe  claiins  of  both 
parties  as  set  forth  in  the  affidavits  -witii  leepeot  to  these  6SI»  bal- 
lots, and  I  find  tihat  «e  to  at  least  2M-diereof  Mr.  ]>orni«iibas  un- 
qualifiodlv  denied  their  esistence  in  such  conditioii,  aitd  witii  such 
markings  as  Mr.  Docding  bas  described  and  has  given  ssdi  -a  de- 
aerription  thereof,  as,  if  troe,  ■would  prove  them  to  be  vaKfi  bollota. 
I  am  coavinced  that  i»  to  these  234  ballots  tke  petittotier  has  net 
saatained  the  harden  ■which  should  fairly  rest  upon  Imn  of  ■furnish- 
ing that  convincing  proof  of  invalidity  which  wonld  "warrant  the 
Attorney-General  in  bringing  an  action  for  the  purpose  of  upsetting 
die  deolared  result  of  an  election,  whidi,  so  far  as  the  proofs  show, 
was  lunestly  conducted  and  was  untainted  by  any  fraud  or  direct 
charge  thereof. 

The  examination  of  the  ballots  in  the  boxes  was  required  by  the 
order  of  tiie  court  to  be  oonducted  in  the  presence  of  the  board  of 
eleelione  «£  Idie  eity  of  Hew  York,  in  the  membership  of  whii^  bolii 
major  poHtieal  parties  are  by  law  Tequired'to  be  re^jreseaitEd,  and 
rt  should  bave  been,  and  no  doubt  was,  possible  to  obtain  positiTe 
and  convincing  proof  of  the  exact  condition  of  eadi  questioned 
ballot  and  the  markinge  tbereou;  and  the  absence  of  corroboxatiiag 
crvidence  of  petiticmer's  objections  in  the  face  of  tbe  respondent's 
denials  seems  to  me  should  be  fatal  to  petitioner's  contention  on  an 
application  of  this  nature.  Our  elections  are  aurroanded  by  law 
with  many  safeguards  calcidated  to  insure  fair  elections  and  an 
honest  count.  The  election  boards  are  bi-partisan  and  political 
parties  are  entitled  to  have  watchers  present  at  all  times  from  the 
opening  of  the  polls  to  the  completiOTi  of  the  counting  of  tbe  voteB 
and  the  certification  of  the  result.  Full  opportunity  is  in  tiiie  man- 
ner afforded  to  candidates  and  tbeir  party  representatives  to  have 
every  ballot  whose  validity  is  questioned  separated  from  tbe  rest  of 
the  ballots  and  returned  in  the  sealed  envelopes,  so  tiiat  it  may, 
upon  motion  of  any  candidate,  be  rabject  "to  judicial  examination 
and  determination  as  to  its  validity.  When  this  opportunity  is  al- 
lowed to  pass  and  ballots  are  counted  wrtfiout  objeotioii  according 
to  tbe  honest  indirment  of  the  inspectors  of  «lection,  be  who  seeks 
after  the  complotion  nf  the  canvass  and  certification  of  the  result 
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to  obtain  a  recount  of  the  ballots  and  a  Tedetermiaatioo  of  the  re- 
sult should  furnish  convincing  proof  of  probability  that  sach  recount 
would  produce  a  different  result  than  that  which  has  been  reached 
and  declared  by  the  election  officers. 

If,  then,  from  855,  the  number  of  Bayliss'  ballots  attacked  bv 
Mr.  Dooling  remaining  after  deducting  the  54  ballots,  which  Mr. 
Dooling  did  Bot  have  opportunity  of  examining,  we  deduct  234,  the 
Dumber  thereof  as  to  which  I  have  concluded  petitioner  has  not  sus- 
tained the  burden  of  showing  invalidity,  we  have  remaining  621, 
the  number  of  Baylias'  ballots  still  subject  to  petitioner's  attack. 
Were  it  to  be  found  that  petitioner  had  established  the  invalidity  of 
bH  of  thoee  621  ballots,  and  if  that  number  were  deducted  from  the 
total  vote  counted  for  Bayliss,  19,317,  Bayliss  would  still  have  re- 
maining 18,696  valid  votes  as  against  18,607  valid  votes  claimed 
bv  petitioner  to  have  been  cast  for  Bedmond. 

In  addition  to  the  foregoing  con$<iderations  it  appears  that  upon 
the  ballots  used  at  the  election  in  question  there  were  in  all  ten  sec- 
tions containing  the  names  of  the  nominee*  for  offices  other  than 
that  for  which  petitioner  and  respondent  were  candidates.  This 
necessitated  the  handling  of  each  ballot  by  the  election  officers  many 
times,  making  it  quite  probable  that  some  of  them  might  become 
Boi1e<l,  smudged  or  torn  in  the  process  of  canvassing  and  counting 
and  making  them  present  quite  a  different  appearance  on  the  exami- 
nation pursuant  to  court  order,  than  when  they  were  firat  opened 
in  the  presence  of  the  election  Board. 

The  election  officers,  acting  under  their  oaths  of  office,  and  under 
the  scrutiny  of  party  watchers  must  be  presumeil,  in  the  absence  of 
evidence  of  fraud  or  misconduct,  to  have  discharged  their  duty  id 
accordance  with  the  provisions  of  law  made  for  their  guidance  and 
when  their  work  has  been  completed,  the  results  certified  aud  an- 
nounced, and  certificates  of  election  issued,  actions  at  law  to  review 
their  work  and  annul  the  results  declared  by  them  should  not  tc 
lightly  undertaken. 

If  a  quo  warranto  action  were  brought  and  the  more  than  45,000 
ballots  cast  in  the  election  districts  embraced  within  the  Sixth 
Municipal  Court  Pistriet  were  brought  before  the  court  for  re- 
canvnss  and  recount,  much  other  litigation  might  follow  to  test  the 
titles  to  office  of  other  persons  certified  and  declared  to  have  been 
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elected  at  the  same  election,  a  condition  to  be  deplored  and  avoided 
if  it  can  be  avoided  without  denying  the  plain  rights  of  the  peti- 
tioner. 

I  conclude  and  therefore  recommend  that  the  petition  be  denied. 
Dated,  June  21,  1916. 

SANFORD  W.  SMITH, 
Second  Deputy  Aitomey-Oenercd. 
Approved  June  24,  1916. 

E.  E.  WOODBURY, 

AUomey-Oeneral. 


In  the  Matter  of  the  Application  of  Samuel  Robemthal  & 
Brothers  to  have  the  Attomev-General  of  the  State  of  New 
York  commence  an  action  for  the  dissolution  of  the  David 
Cohen  Silk  Company. 

Oenesai.  C ohpobation  Law,  |  101  —  Failuee  TO  Pay  Debts. 

Where  a  oorporation  has  neglected  or  relused  to  p»f  judgment  for  cos- 
BiderabJy  more  than  one  jeu,  but  expects  to  recover  judgment  againat 
one  of  ita  debtors,  by  which  it  aeBets  will  be  ao  incroued  that  it  may 
meet  the  judgment,  an  action  should  not  be  b^fnn  for  dieaolution. 

This  is  an  appHcation  made  by  the  above  named  petitioners  for 
the  commencement  of  an  action  in  the  name  of  the  people  against 
the  above  named  David  Cohen  Silk  Company,  a  domestic  corpora- 
tion, for  dissolution  thereof  upon  the  grounds  that  it  has  neglected 
or  refused  for  at  least  one  year  to  pay  and  discharge  its  notes  or 
other  evidences  of  debt,  and  that  it  has  suspended  its  ordinary  and 
lawful  business  for  at  least  one  year. 

The  petitioner  is  represented  by  William  Kleir.  of  346  Broadway, 
New  York  city.  The  respondent  is  represented  by  Oleott,  Gruber, 
Bonynge  &  McManus,  170  Broadway,  New  York  city. 

Facts. 

The  David  Cohen  Silk  Company  is  a  corporation  organized 
under  the  laws  of  the  State  of  New  York,  but  is  not  actively  en- 
gaged in  business,  and  has  not  been  doing  any  general  business 
since  August,  1913. 
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It  18  aleo  aUfiged  in  tbe  moving  papera,  ■xaA  s<rt  denied  by  tbe  re- 
spoudent,  that  tbe  following  judgments  were  obtained  at  tbe  timee 
hereinafter  mentioned  and  remain  unsatisfied  against  the  said 
Bavid  Cohen  Silk  Co.,  to  «-it: 

One  entered  July  17,  1913,  in  favor  of 
Samuel  Boeenthal  and  Harris  L,  Rosen- 
thal for  $619  23 

One  entered  August  1,  1913,  in  favor  of 

Astoria  Silk  Works  for 925  41 

One  entered  January  14,  1914,  in  favor 

of  Xew  York  Telephone  Co.  for 44  80 

It  appears  that  an  action  wa&  brou^t  by  David  CcAien  Silk  Ca 
against  Max  il.  Horowitz  in  the  Supreme  Court  in  the  county  of 
New  ^'ork  to  recover  the  sum  of  $2,478,04  and  is  still  pending,  and 
that  if  the  plaintiS  therein  is  successful  in  recovering  the  above 
amount  it  is  claimed  it  will  be  more  than  sufficient  to  satisfy  all 
the  judgments  which  have  been  recovered  against  it. 

An  answer  has  been  interposed  by  the  defoudant  therein  and 
reeoverv  is  contested. 

It  also  appears  that  the  said  respondent  had  not  up. to  June 
21,  1916;  filed  any  certificate  in  the  Clerk's  office  of  the  city  of 
New  York  showing  payment  of  any  capital  Btock  from  November 
10,  1911,  to  such  date  by  tiie  David  Cohen  Silk  Co. 

Eetort. 

This  corporation  has  n^lected  or  refused  to  pay  the  above  men- 
tioned judgments  for  considerably  more  than  one  year  and  it  ha? 
SHspended  its  ordinary  business  for  over  a  year  and  is  subject  to  au 
action  for  dissolution  as  provided  by  section  101  of  the  General 
Corjioration  Law,  and  it  is  apparent  that  sueh  an  action  could  be 
maintained  by  the  Attorney-General  for  its  dissolution,  but  if  such 
an  action  should  be  brought  and  the  corporation  dissolved  while  il^ 
action  is  still  pending  against  llr.  Horowitz  it  could  not  be  wn- 
tinued  except  by  a  receiver,  and  the  actjon  might  abate. 

It  was  held  in  People  vs.  Troy  Steel  ■&  Iron  Co.,  82  Hun.  .^i):). 

-    that  if  actions  were  pending  against  a  corporation  at  the  time  of  a 

dissolution  thereof  in  an  action  brought  under  Section  1785  of  the 
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Code  (now  section.  101  of  the  General  Corporation  Law)  tftey  could 
not  be  conttnwed  unless  by  order  of  the  court ;  in  any  event,  a  dis- 
solution of  the  eorpomtien  would  raise  many  anbariasBing  ques- 
tions as  to  the  continuance-  of  such  axition,  and  as  hotii  parties 
therein  have  the  right  to  force  an  early  trial  of  the  issues  raised 
therein,  I  think  it  is  but  fair  that  the  commeDcement  of  an  action 
to  dissolve  the  corporation  should  be  postponed  until  after  the  action 
brou^t  by  it  against  Mr.  Horowitz  is  tried  and  finally  disposed  of. 

The  Attorney-General  is  not  required  to  look  into  the  merits  of 
the  action  brought  by  this  corporation  against  Mr:  Horowitz,  but 
the  fact  that  such  an  action  is  pending  is  sufficient  to  justify  a  delay 
in  the  cotnmencemeat  of  an  action  to  dissolve  the  plaintiff  therein 
nntil  the  determination!  thereof. 

It  is  claimed  by  the  respondent  that  if  it  succeeds-  in  the  action 
now  pending  against  Mr.  Honwvitz  and  recovery  is  had  the  corposa- 
tioa  will  be  possessed  of  sufficient  funds  to  meet  end  diaeharge  all 
of  the  judgments  standing  against  it,  and  that  the  action  was 
brought  for  th«  purpose  of  settling  its  affairs. 

I  therefore  recommend  that  the  application  be  denied,  without 
^^j.udice  to  the  petitioner  to  renew  the  same  after  the  final  dis- 
poeition  of  the  action  now  pending  which  was  brought  by  the 
respondent  against  the  said  Max  M.  Horowitz. 

Dated,  August  12,  1916. 

GEORGE  A.  MSHER, 

Third  Depuiij. 

Approved.    Application  denied  bat  without  prejudice  to  the  peti- 
tioner to- renew  the  siune  after  the  final  determination  of  the  aetitm 
now  peniing  in  tie  Suptrwne  Court,  city  of  New  York,  brought  by 
the  Itavid  Cohen  Silk  Co,  against  Mai  M.  B-orowitt. 
August  23,  1916. 

E.  E.  WOODBURY, 

Atiomet/'GeneroL 
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Id  the  Matter  of  the  Petition  of  Mabtin  H.  Masion  to  tbe  Ai- 
tomey-Oeneral  for  the  commencemmt  of  an  actioD  agaiD^t 
Peteb.  Joyce  to  try  the  title  of  said  Peter  Joyce  to  the  office  of 
Chief  of  Police  of  the  city  of  Johnatown,  N.  Y. 


The  chief  of  police  of  the  city  of  JohnstowD  is  the  h^ad  of  *  depart- 
meiit  of  the  cit;  goTemmeDt  and  ia  therefore  in  the  undauified  drU 
•ervice.  Neither  the  State  Civil  Service  CommisaioD  nor  the  citj  civil 
■errice  commiBaion  had  the  power  to  place  the  poBition  in  the  claesifled 
service.  The  respond»it  nae  socordingly  lawfully  appointed  to  office  by 
the  incoming  mayor  to  ancceed  tbe  petitioner. 

Martin  H.  Manion  has  filed  a  petition  praying  that  the  Attomer- 
Gleneral  commraice  an  actiCHi  against  Peter  Joyce  to  try  the  title  of 
-  the  said  Peter  Joyce  to  the  office  of  Chief  of  Police  of  the  city  of 
J(An8town,  N.  Y.,  into  which  office  the  petitioner  alleges  that  said 
Peter  Joyce  has  unlawfully  intruded  and  which  office,  as  alleged, 
he  has  usurped,  and  now  unlawfully  holds  and  exercises. 

Te  petitioner  alleges  in  substance  that  the  said  Peter  Joyce  was 
on  (HT  about  January  1,  1916,  unlawfully  appointed  to  the  office  of 
Chief  of  Police  of  the  city  of  Johnstown  by  the  Mayor  of  said 
city,  without  having  first  taken  and  passed  a  civil  service  examina- 
tion pursuant  to  the  terms  and  requirements  of  a  rule  or  r^ula- 
tion  adopted  by  the  Muuicipal  Civil  Service  CommiBsion  of  said 
city,  approved  by  the  Mayor  of  said  city  and  by  the  State  Civil 
Service  Commission,  and  in  fcrce  and  effect  at  the  time  of  said  ap- 
pointment, transferring  the  position  of  Chief  of  Police  of  said  dtv 
from  the  unclassified  service  to  the  competitive  class  of  the  classi- 
fied service,  and  that  the  petitioner,  who  was  the  Chief  ot  Pdice 
prior  to  and  at  the  time  of  the  appointmait  of  the  said  Joyce,  and 
whose  term  as  such  Chief  of  Police  expired  by  the  terms  of  the 
charter  of  said  city  on  the  31st  day  of  December,  1915,  is,  pujsuant 
to  tbe  terms  of  said  charter,  entitled  to  hold  over  in  said  (^ce  and 
perform  the  duties  and  draw  the  salary  thereof  until  a  Chief  of 
Police  has  been  lawfully  appointed  pursuant  to  law  and  the  said 
civil  service  rule  and  regulation. 

Notice  of  the  said  petition  and  the  filing  thereof  with  the  At- 
torney-General was  given  to  the  said  Peter  Joyce  and  a  hearing 
thereon,  pursuant  to  said  notice,  was  held  at  the  office  of  the  At- 
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tomey-General  in  the  Capital  at  Albany,  N.  Y.,  on  the  8th  day  of 
Aiiguat,  1916. 

The  petitioner  appeared  in  person  and  by  Alfred  L.  Dennison  of 
Johnstown,  N.  Y.,  his  attorney. 

Respondent  appeared  by  F.  E.  Moyer,  Esq.,  of  Johnstown, 
N.  Y.,  his  attorney. 

Respondent  filed  a  written  answer  to  the  petition,  denying  that 
he  had  usurped  or  intruded  into  the  office  of  Chief  of  Police  of  said 
city,  and  alleging  facts  and  circumstances  which  he  claimed  estab- 
lish the  legality  and  validity  of  bis  appointment.  Respondent  also 
filed  an  affidavit  of  Borden  D.  Smith,  Mayor  of  the  city  of  Johns- 
town, showing  the  facts  and'  circumstances  with  respect  to  the  ap- 
pointment of  the  respondent  and  corroborating  certain  allegations 
of  fact  stated  and  contained  in  respondent's  answer. 

Certain  facts  with  respect  to  the  matter  were  stipulated  by 
counsel  for  the  respective  parties  ^nd  permission  was  granted  to 
the  petitioner  to  file  further  affidavits  answering  any  of  the  allega- 
tions of  fact  alleged  in  the  respondent's  answer  and  in  the  affidavit 
of  the  Mayor,  with  the  privilege  to  respondent  to  file  affidavits  in 
answer  to  any  such  affidavits  to  be  filed  by  petitioner,  said  affidavits 
to  be  served  by  each  party  upon  the  other  coincidently  with  the 
filing  thereof  in  this  ofllce.  Both  parties  have  submitted  briefs 
in  support  of  their  several  contentions. 

The  charter  of  the  city  of  Johnstown  as  it  existed  prior  to  and 
on  January  1,  1916,  provided  that  the  office  the  Chief  of  Police 
should  be  filled  by  appointment  by  the  Mayor  for  a  term  expiring 
with  the  expiration  of  the  term  of  office  of  the  Mayor  (chap.  660, 
Laws  of  1910,  sections  11  and  12).  The  petitioner  had  served 
several  terms  as  Chief  of  Police,  having  been  last  appointed  to  that 
ofiice  by  the  then  Mayor,  Clarence  W.  Smith,  whose  term  of  ofBce 
under  the  charter  expired  on  December  31,  1915,  Borden  D. 
Smith  having  been  elected  Mayor  at  the  general  election  held  in 
the  year  1915  for  the  term  commencing  January  1,  1916.  During 
none  of  the  time  during  which  petitioner  had  held  the  office  of 
Chief  of  Police  had  there  been  in  force  any  rule  or  regulation  of 
the  Municipal  Civil  Service  Commission  of  said  city,  placing  or 
attempting  to  place  the  position  of  Chief  of  Police  in  the  classi- 
fied civil  service,  until  on  July  22,  1913,  when  the  said  Municipal 
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Civ-il  Smrviae  Coinniia»j<Mi  adopted  a  nBsokriait  op  rule  in  the  fol- 
lowing language: 

"  Resolved,  That  subject  to  the  approval  of  the  mayor  and 
State  Civil  Service  Commission,  the  position   of  Chief  of 
Police  of  the  city  of  Johnstown,  N.  Y.,  be  and  the  same  is 
hereby  transferred  from  the  unclassified  service  to  the  competi- 
tive class  of  the  classified  service,  competitive  or  non-competi- 
tive examination  for  said  position  being  found  to  be  praclii.- 
able  to  determine  the  merit  and  fitness  of  the  applicant." 
which  resection  was  thereafter  and  on  July  23y  1913,  approved 
by  the  then  Mayor  of  the  city,  and  <m  July  29,  1913,  was  approved 
by  the  State  Civil  Service  Commission,    This  reeolutioa  remaineii 
unrepealed  and  unrescinded  on  January  1,  IQlti,  %vhen  the  appoinl- 
ment  of  resjKmdent  to  the  office  of  Chief  of  Police  was  made  by  the 
pre'?ent  Mayor  upon  his  aaeuming  office. 

In  the  month  of  December,  1915,  after  the  election  of  the  pres- 
emt  lliiyor,  the  petitioner  personally  applied  to  the  Mayor-elect  for 
reappointment  to  the  office  of  Chief  of  Police,  making  at  that  time 
no  eluim,  that  be  was  entitled  to  continue  in  such  i^ce  or  that  the 
offlre  was  in  the  classified  civil  service.  The-  prosent  Mayor  »]> 
poLoted  tlia  respondent  to  the  office  of  Chief  of  Police  without  re- 
quiring the  respondent  to  submit  to  any  civil  service  examination, 
eom^titive  or  otherwise,  no  examination  to  develop  an  eligible  li^t 
from,  which  such  appointment  mi^t  be  made  having  been  held  it 
any  time,  and  there  being  therefore  no  aoeh  eligible  list. 

Prior  Co  and  at  the  time  of  re^ondent's  appointment  ae  Chief 
of  Police,,  he  wafl  a  polictsnan.  in  the  city,  having  been  thereimt" 
appoimtadi  fts  the  result  of  a  civil  service  examination  previouslv 
held.  Immediately  upon  and  after  bis  appointment  on  J-uiuai; 
1,  1916,  the  respondent  qualified  and  entered  upon  the  dischaqse 
of  the  duties  of  hie  o&ce  and  has  ecHitinued  to  discbarge  such  duties 
to  the  present  tante.  Upcm  the  appointment  and  qualification  of  the 
respondent  as  aforesaid,  the  petitioner  surrendered  to  reepondent 
bis  tedge  of  office,,  together  with,  all  process  in  his  hands,  and  all 
property  of  tibe  city  under  his  control  as  Chief  of  Police  withont 
otqeetioD. 
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On  !March.  4,  1&16,  tha  Mtmicipal  Civil  Service  Commiseicm  of 
ti»«  city  of  Johoatown  ad^ted  a  vesoltition  in  the  following 
IftMgnage: 

'■  Eesolved,  That  subject  to  tlie  approval  of  the  mayor  of 
said  city  and  subject  to  the  approval  of  the  State  Civil  Service 
Commission  the  resolution  adopted  by  the  Municipal  Civi] 
Service  Commisaion  of  said  city  on  the  22Dd  day  of  July, 
1&13,  duly  approved  by  the  mayor  of  eaid  city  on  the  23rd 
day  of  July,  3913,  and  duly  approved  by  the  State  Civil  Ser- 
vice CoramiesioD  cm  lie  29lii  day  of  Joly,  1913,  whereby  the 
possition  of  Chief  of  Police  of  said  city  of  Johnstown,  N.  Y., 
was  transferred  from. the  unelaaai&ed  service  to  the  competitive 
class  of  the  classified  service,  is  hereby  revoked,  cancelled  and 
aimalled,  and  the  aforesaid  position  of  Chief  of  Police  of  said 
city  is  hereby  restored  to  the  unclassified  service  of  said  city," 

which  resolution  was  approved  by  the  Mayor,  of  the  city  on  Ifarch 
14,  1916,  and  approved  by  the  State  Civil  Service  Commission  on 
Maroh  16,  1816. 

It  is  conceded  that  if  t^  Municipal  Civil  Service  Commis!>ioD  of 
the  city  of  Johnstown  had  lawful  authority  and  power  to  adopt  and 
prescribe  the  rule  which  it  in  form  adopted  cm  July  22,  1913,  plac- 
ing- the  position  of  Chief  of  Police  of  that  city  in  tlie  competitive 
class  of  the  classified  service,  the  appointment  of  the  respondent 
was  contrary  to  law  and  invalid.  By  section  11  of  the  Civil  Ser- 
vice Lav,  chapter  7  of  the  Cansolidated  Laws,  the  mayor  of  each 
city  is  required  to  appoint  a  Municipal  Civil  Service  Commission 
to  preBcribe,  amend  and  enforce  mlea  for  the  classification  of  the 
oifioes,  places  and  employments  in  the  classified  service  of  auch  city 
and  for  appointments  and  promotione  therein  and  examinatione 
therefor  not  inconsistent  with  the  Constitution  and  the  provisions 
of  the  Civil  Service  Law,  suchdules  to  be  valid  and  take  or  con- 
tinue in  effect  upon  the  approval  of  the  Mayor  of  the  city  and  of 
the  State  Civil  Service  Commission. 

By  section  ^  of  tii»  Civil  Service  Low,  it  is  provided  that  it  shall 
be  the  duty  of  all  officers  of  the  State  of  New  York  or  of  any  civil 
division  w  city  thereof  to  conform  to  and  comply  with  and  to  aid 
in  all  proper  ways  is  carrying  into  effect  the  jn'ovisiotu  of  that  law 
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and  the  rules  and  r^ulationa  prescribed  thereunder  and  any  modi- 
fication thereof.  It  is  further  provided  that  no  officer  or  ofEcen  I 
having  the  power  of  appointment  or  employment  shall  select  Dr 
appoint  any  person  for  appointment,  employment,  promotiou  or 
reinstatement,  except  in  accordance  with  the  provisions  of  the  Civil 
Service  Law  and  the  rules  and  regulations  preacrihed  thereuDder. 
By  paragraph  3  of  Kule  III  of  the  State  Civil  Service  Commission, 
which  by  section  6  of  the  Civil  Service  Law  is  given  the  force  and 
efEeet  of  law,  it  is  provided : 

"  No  person  shall  be  appointed  to  or  employed  in  any  posi- 
tion in  the  classified  service  of  the  State  or  of  any  city  or 
political  division  thereof  for  which  rules  have  been  prescribed 
pursuant  to-  the  provisions  of  the  Civil  Service  Law,  until  be 
has  passed  an  examination,  or  is  shown  to  be  especially  ex- 
empted from  such  examination,  in  accordance  with  such  rules 
and  the  provisions  of  the  Civil  Service  Law." 

The  Municipal  Civil  Service  Commission  therefore  having 
adopted  a  rule  placing  the  position  of  Chief  of  Police  in  the  cmn- 
petitive  classified  service,  and  such  rule  and  regulation  having  re- 
ceived the  approval  of  the  Mayor  and  of  the  State  Civil  Service 
Commission,  the  Mayor,  in  filling  the  office  of  Chief  of  Police  was 
bound  by  law  to  obey  the  rule  if  the  Municipal  Civil  Service  Com-  ■ 
mission  had  power  to  adopt  and  prescribe  it. 

The  respondent  contends  that  the  Municipal  Civil  Service  Com- 
misalon  had  not  that  power  for  the  reason  that  the  Chief  of  P(dice 
of  the  city  of  Johnstown  is  the  head  of  a  department  of  the  city  gov- 
ernment, to  wit,  the  Police  Department ;  that  heads  of  departqieDts 
are  placed  by  section  9  of  the  Civil  Service  Law  in  the  unclassified 
branch  of  the  civil  service ;  and  that  the  Municipal  Civil  Service 
Ctunmission  has  power  and  authority  under  the  law  to  adopt  rules 
and  regulations  with  reepect  to  the  classified  service  only.  It  is  con- 
ceded that  heads  of  departments  are  placed  by  section  9  of  tbe 
Civil  Service  Law  in  the  unclassified  service  and  that  Municipal 
Civil  Service  Commissions  have  no  authority  under  the  law  to  pre- 
scribe rules  and  regulations  to  govern  appointments  and  pnanotiiHU 
in  the  unclassified  service,  but  petitioner  contends  that  the  Chief 
of  Police  of  the  city  of  Johnstown  is  not  the  head  of  a  department 
of  government,  which  is  the  important  qneatiffli  to  b^j^^itomined. 
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To  detenuine  that  question  we  must  examine  the  provisions  of 
the  charter  of  the  city.  The  charter,  chapter  593  of  the  Laws  of 
1905,  has  a  separate  article  devoted  to  the  Police  Department, 
being  Article  VIII,  entitled :  "  Police  Defabtmbnt."  Section 
190  of  the  charter  included  within  Article  VIII,  on  January  1, 
1916,  provided  as  follows: 

"  Section  190.  Police  Department,  ■  How  Constituted: 
Rules  and  Regulations. —  The  Police  Department  shall  con- 
sist of  the  Chief  of  Police  and  four  uniformed  policemen,  who 
shall  constitute  the  regular  police  force,  and  such  special 
policemen  as  may  be  appointed  under  the  provisions  of  this 
article.  The  police  department  shall  be  under  the  general 
control  and  management  of  the  mayor  and  common  council, 
who  shall  adopt  and  enforce  rules  and  regulations  consistent 
with  law,  for  the  administration  of  the  affairs  of  such  depart- 
ment, and  for  the  government  of  its  members.  A  sufficient 
number  of  such  rules  and  regulations  shall  be  printed  for  the 
use  of  the  department." 

Section  194  also  included  within  Article  VIII,  provided  as 
follows : 

"  Section  194,  Powers  and  Duties  of  Chief  of  Police, 
The  Chief  of  Police  shall : 

I.  Subject  to  the  authority  of  the  mayor  and  common 
council,  be  the  chief  executive  officer  of  the  Police  Department 
and  superintend  the  same ; 

II.  Record  all  cases  and  l^al  proceedings  in  his  depart- 
ment and  all  services  performed  by  him  and  by  the  several 
policemen  in  a  book  to  be  provided  for  that  purpose ; 

III.  Enter  all  articles  taken  from  persons  arrested  or 
seized  on  a  warrant  or  otherwise  together  with  the  disposal 
made  thereof  in  a  book  to  be  known  as  the  Property  Book ; 

IV.  At  least  once  a  month  or  oftener  if  required,  report 
to  the  common  council  the  state  of  the  department  and 
whether  the  members  of  the  department  are  delinquent  in  their 
dnties,  and  account  for  all  fees  received  for  services  p^formed 
by  the  members  of  the  department"  Oooole 
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"Under  the  power  and  authorit.v  conferred  by  secttcn  liW  of  the 
charter  shove  quoted,  the  common  cotineil  with  the  approval  (tf  the 
Mayor  had,  on  Jantiary  27,  1S96,  adopted,  publided  and  promul- 
gated rules  and  regulationa  fcM-  the  govennnent  and  discipline  of 
the  Police  Department,  which  rules  and  r^ulations  renuuned  iin- 
rescinded  and  unrepealed,  and  therefore  in  effect  on  Jannaiv  I, 
1916. 

Among  Bucb  rules  and  regulations  are  the  following,  relating  to 
the  office  of  Chief  of  Police : 

■'  Section!.  I,  the  Chief  of  Police,  under  Ae  direction  of 
the  ilayor  and  common  council,  shall  have  the  general  super- 
intendence of  the  jxttice  force  and  take  charge  of  all  property 
belonging  to  the  department.  It  sbalt  be  his  duty  to  see  tbat 
all  the  members  of  the  force  are  properly  attired  and  equipped 
and  cleanly  in  person  and  clothing  i  that  they  are  well  in- 
structed in  their  duties  and  perform  them,  and  lie  shall  be 
responsible  for  their  general  deportment,  good  ord^  and  effici- 
ency as  a  police  force,  and  when  on  duty  shall  be  clothed  in 
uniform. 

II.  It  is  the  duty  of  the  chief  to  see  that  the  ordinances  of 
the  city  are  properly  enforced  and  that  the  police  regulations 
are  maintained. 

III.  The  chief  shall  promptly  repair  to  the  scene  of  every 
fire,  riot  or  threatened  disturbance,  with  an  adequate  force  to 
guard  the  firemen  from  annoyance  and  assist  ttem,  if  need  be, 
to  save  and  protect  property  and  arrest  thieves  or 'disorderly 
persons. 

IT.  He  shall  Icecp  the  following  books  and  records :  A 
book  to  be  cailled  the  "  Record  of  Arrests,"  containing  the 
names  of  parties  arre-ted,  the  offense,  name  of  complainant, 
name  of  arresting  officer,  when  and  where  arrested,  and  what 
disposition  is  made  of  the  same.  Said  book  shall  state  what 
property  or  effrcts  were  found  on  the  person  of  party  arrested : 
said  book  shall  also  contain  a  record  of  all  accidents  which  may 
occur  within  the  city  of  Johnstown,  of  whatever  character,  to 
man  or  beast,  tbat  shall  come  to  the  knowledge  of  any  of  the 


by  Google 


JriJEXOEAmuL,  CoKMcnnoxTions  and  iii^pORire  437 

poliaemen,  and  it  altalt  at  all  times  be  open  1o  autborized  news- 
paper xBportvrs. 

V.  A  book  to  be  called  the  "  Re<'ord  of  TTamps,"  contain- 
ing the  nimies  of  all  tramps,  giving  age,  height,  color,  na- 
tionality, occupation  and  such  other  characteriaticB  as  may 
be  eepecially  noticeable. 

VI.  A  book  to  be  called  the  "  Record  of  Lost  and  Stolen 
Property,"  contahirng  a  record  of  all  property  alleged  to  be 
Ftolen  or  embezzled  ■which  may  be  brought  into  the  police 
office,  and  all  property  taken  from  the  person  of  a  prisoner, 
and  all  property  alleged  or  supposed  to  have  been  feloniously 
obtained,  or  -which  shall  be  lost  or  abandoned  and  -which  shall 
bO'taken  into  the  custody  of  any  member  of  the  police  force  or 
criminal  court  of  the  city  of  Johnstown,  the  name  of  the  owner, 
if  ascertained,  the  place  where  found,  the  name  of  the  person 
from  whom  taken,  with  the  general  circurostaQcee.  And  the 
chief  shall  take  charge  of  said  property  and  take  a  receipt 
therefor,  under  the  same  book,  whenever  the  same  shall  be  de- 
livered up  to  any  person. 

Vn.  A  "  Street  Light  Book,"  which  shall  contain  a  record 
of  all  defective  street  lamps,  with  their  location. 

VIII.  A  book  containing  the  name  of  each  police  officer, 
his  .place  of  residence,  when  appointed  to  the  force,  when  dis- 
missed and  for  what  cause,  neglect  of  duty  or  breach  of  the 
rules,  or  any  meritorious  services  performed. 

IX.  A  record  of  the  services  of  eaeb  member  of  the  police" 
force,  and  any  absences  from  duty  and  the  causes  thereof,  and 
any  delinquency  in  promptly  reporting  for  duty,  with  the  ex- 
cuse, if  there  be  any. 

X.  The  chief  shall  report  to  the  Mayor  and  common  coun- 
cil without  delay  any  instance  of  insubordination,  neglect  of 
duty,  drunkenness,  lewdness,  undue  violence  in  making  ar- 
rests, abuse  of  prisoners,  or  any  other  ofienae  or  violation  of 
rules,  and  the  Mayor  may  sjispend  the  offending  member  from 
duty  until  tie  aext  meeting  of  the  common  council.  The  chief 
shall  also  make  to  the  common  council  a  monthly  report  of  the 
conditian  of  the  property  in  his  charge  and  of  the  force  under 
his  superintendence,  and  of  all  cases  of  incompetency,  ineffici- 
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ehcy  or  meritorious  service  on  the  part  of  any  member,  with 
a  statement  of  the  time  served  and  lost  by  each  member  of  lie 
force  during  the  preceding  month,  with  the  canse  of  such  loss 
of  time.  He  shall  at  the  same  time  make  a  report  of  arrests 
that  have  been  made,  and  by  whom,  and  a  full  list  of  all  prop- 
erty, recovered  or  taken  from  prisoners,  remaining  in  his 
hands. 

XI.     He  shall  also  report  immediately  to  the  Mayor  or 

chairman  of  the  police  committee  any  unusual  occurrence  or 

other  matter  that  may  require  the  immediate  attention  of  the 

common  council." 

The  discipline  of  the  police  force  is  provided  for  in  section  4  of 

said  rules  and  regulations  as  follows : 

'■  Section  4,     Any  member  of  the  police  force  who  Aall 
prove  to  be  incompetent  or  inefficient  in  his  t^ce,  or  who  shall 
be  guilty  of  disobedience  or  disrespect  to  his  superior  officer, 
or  who   shall   be  intoxicated,  or  visit  any  gambling  house, 
brothel  or  other  disreputable  place,  except  in  the  discharge  of 
his  duty,  or  who  shall  use  profane  or  obscene  language,  beat 
or  bruise  a  person  unnecessarily  in  making  an  arrest,  maltreat 
a  prisoner,  take  or  offer  to  take  any  money  or  other  valuable 
thing  for  compounding   an   offense,   or   for  performing  or 
neglecting  to  perform  his  duty,  or  who  shall  violate  any  of 
the  rules  of  this  department,  shall  be  subject  to  reprimand, 
suspension  without  pay,  or  dismissal  from  the  force,  in  the 
discretion  of  the  common  council.' 
T  do  not  find  that  the  term  "  head  of  department  of  govemmeDt " 
as  that  term  is  employed  in  section  9  of  the  Civil  Service  Law,  has 
been  defined  by  the  courts  but  the  plain  language  of  the  charter 
of  the  city  creating  a  separate  department  of  police,  and  providing 
that  the  Chief  of  Police  diall  be  (he  chief  executive  oflGcer  therCT>f 
and  shall  superintend  the  same,  leaves  no  room  for  doubt  that  he 
is  the  head  of  that  department.    That  he  is  subject  to  the  authority 
of  the  ^fayor  and  common  council  in  respect  of  his  control  of  the 
policen'cn  imder  him,  T  do  not  think  at  all  controlling.    While  sec- 
tion IflO  of  the  charter  provides  that  the  police  department  "  shall 
be  under  the  general  control  and  management  of  the  Mayor  and 
common  council  who  shall  adopt  rules  and  regulations  ,f!^^|9trat 
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with  law  for  the  admioistr&tioii  of  the  affairs  of  such  department 
and  the  govemmmt  of  its  mwnbera,"  the  rules  and  r^ulations  so 
adopted  provide  that  the  Chief  of  Police  "  shall  have  the  general 
superintendence  of  the  police  force  and  take  charge  of  all  property 
belonging  to  the  department,"  under  the  direction  of  the  Mayor 
and  common  council,  and  that  it  "  shall  be  his  duy  to  see  that  all 
members  of  the  force  are  properly  attired  and  equipped  and  cleanly 
in  person  and  clothing,  that  they  are  well  instructed  in  their  duties 
and  perform  them,  and  he  shall  be  responsible  for  their  general 
deportment,  good  order  and  efficiency."  The  chief  is  also  by  such 
rules  required  to  see  that  the  ordinances  of  the  city  are  properly 
enforced  and  the  police  regulations  maintained,  and  to  keep  the 
records  of  the  department  and  of  the  members  of  the  police  force. 

By  section  194  of  the  charter  certain  duties  are  specifically  im- 
posed upon  him.  By  section  10  of  the  charter  he  ia  declared  to  be 
a  city  officer,  and  by  section  19  and  20  he  is  required  to  take  and 
file  an  official  oath,  and  an  official  bond,  before  entering  upon  the 
duties  of  his  office. 

A  former  Attorney-General  held  that  the  Chief  of  Police  of  the 
city  of  New  Tork  was  one  of  the  heads,  that  is  the  executive  heads, 
of  the  police  department  of  that  city,  although  the  charter  of  the 
city  (L,  1882,  Ch.  410,  as  amended  by  L.  1895,  Ch.  569)  provided 
that  the  hoard  of  police  consisting  of  four  police  commissioners 
should  be  the  head  of  the  police  department,  and  enumerated  the 
Chief  of  Police  as  one  of  the  police  force,  not  calling  him  an  officer 
of  the  city,  but  declaring  him  to  be  the  "  Chief  Executive  officer 
of  the  force."     (Opinion  of  Attorney-General,  1897,  p.  276.) 

I  conclude  that  the  Chief  of  Police  of  the  city  of  Johnstown  is 
the  head  of  a  department  of  the  city  government,  that  the  position 
is  therefore  in  the  unclassified  service,  and  that  the  resolution  of 
the  Municipal  Civil  Service  Commission  adopted  on  July  23, 1913, 
attempting  to  place  the  position  in  the  classified  service  was  beyond 
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tbeir  power  andwaa  and  is  a  nullity,  and'tkit  lix  :preseat  Uajor 
acted  within  hie  lawful  powers  when  on  Jamiai^  1,  1016,  he  ap- 
pointed respondent  to  that  office. 

ReCOMMEKIU-TION. 

I  reeommond  that  the  prayer  of  petitioner  be  denied, 
Dated,  October  14,  1916. 

SANFOED  W.  SMITH, 
Becond  Deputy  Attorney-General 

Approved  October  18,  1916. 

E.  E.  WOODBTTRT, 

Aitomey-General. 


In  the  Matter  of  the  Application  of  Otto  E.  Goebel  ior  the  com- 
mencement of  an  action  for  the  dissolution  of  Coksolidated 
Film  Co.  of  New  York. 

This  is  an  application  made  by  Otto  E.  Goebel  to  the  Attorney 
General  to  commence  an  action  puranant  to  thfi  provieioiis  of  Article 
VI  of  the  General  'Corporation  Law  for  the  dissolution  of  lie  Cm- 
solidated  Film  Company  of  New  York. 

Ajpeahakces. 

Arthur  Butler  Graham,  attorney  for  petitioner,  165  Broadwa', 
New  York,  with  iRobert  C.  Foekanzer  of  Albany,  as  coimseL 

No  appearance  by  the  respondent. 

-  BUSOLUTIeiiS CoKBOMDAtOI 

mierc  a.  oorporation  has  remaioed  insolvent  for  at  least  a.  year  and  hni 
ne^ected  or  refused  for  at  least  a  year  to  pay  ite  debti  and  has  ^ot- 
peiided  itE  ordinary  and  lawful  bueineas  for  at  least  t,  jrar,  an  ictloii 
for  dissolution  should  be  bron^t. 


The  above  named  Consolidated  Film  Company  of  New  York 
was  duly  organized  and  incorporated  under  and  by  virtue  of  the 
Laws  of  tht;  State  of  New  York,  by  a  certificate  of  incorporation 
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filed  in  the  office  of  the  Secretary  of  State  on  or  about  the  11th 
day  of  ilarch,  1907. 

That  between  the  24th  day  of  April  and  the  2ni  dny  of  July, 
1900,  the  above  named  reapond^t  became  indebted  to  Joseph  F. 
Coufal  for  the  rental  of  certain  song  slides  to  the  amount  of  $30,00 
and  the  account  for  the  same  was  duly  assigned  to  the  petitioner 
by  the  said  Coufal  before  the  commencement  of  this  proceeding, 
and  the  same  has  since  remained  wholly  due  and  unpaid,  after  re- 
peated demands  have  been  made  for  the  payment  thereof,  and  ia 
still  owned  by  this  petitioner. 

It  is  also  alleged  in  the  moving  papers,  upon  information  and  be- 
lief, that  on  or  about  October  23,  1909,  an  involuntarj-  petition  in 
bankruptcy  was  filed  against  the  said  respondent  in  the  T".  S.  Dis- 
trict Court,  Southern  District  of  New  York,  in  which  the  insolv- 
ency of  the  respondent  was  alleged,  but  the  proceeding  was  after- 
wards suspended  or  dropped  and  was  never  carried  through  to  a 
final  settlement  of  the  estate  and  the  said  respondent  was  never  dis- 
charged from  its  debts. 

It  is  further  allured  upon  information  and  belief,  by  the  peti- 
tioner, that  the  respondent  ceased  to  do  any  business  upwards  of 
five  years  ago  and  has  done  no  business  since  that  time.  This  fact 
is  corroborated  by  a  letter  from  Leon  Kaufman,  one  of  the  former 
attorneys  for  said  Consolidated  Film  Company,  dated  September 
22,  1916,  in  which  he  stated  that  from  his  knowledge,  the  said  com- 
pany had  ceased  to  do  business  upwards  of  five  years  before  the 
date  of  such  letter. 

Copies  of  the  petition,  exhibits  and  notices  were  duly  sewed  on 
Jules  E.  iCosheim,  the  president  of  the  said  Consolidated  Film  Co. 
of  Xew  York,  several  days  before  the  return  date  of  the  notice,  but 
tlio  said  llosheim,  or  any  other  person  representing  said  company, 
failed  to  appear  upon  such  hearing,  and  neither  said  ilosheim  or 
any  other  person  representing  the  said  company,  made  any  denial 
of  the  allegations  or  the  facts  hereinlicfore  set  forth. 

CoxcLUSioxa. 

I  deem  it  sufficiently  established  by  the  foregoing  undenied 
facta  that  the  said  Consolidated  Film  Company — 
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1.  Has  remained  insolvent  for  at  least  a  year; 

2.  That  it  has  neglected  or  refused  for  at  least  a  year  to  pay 

itfl  debts; 

3.  Has  suspended  its  ordinary  and  lawful  business  for  at 

least  one  year,  and  that  an  action  can  be  maintained 
for  its  dissolution,  as  provided  by  section  101  of  thu 
General  Corporation  Law. 

I  do,  therefore,  recommend  that  an  action  be  brought,  in  the 
name  of  the  People,  against  the  said  Consolidated  Film  Com- 
pany of  New  York,  for  the  dissolution  of  said  company. 

Dated,  December  13,  1916. 

GEORGE    A.    FISHER, 

Third  Deputy. 
Approved. 

EGBURT    E.  WOODBURY, 
A  ttomey-GenenU. 

By  Meeton  E.  Lewis, 

First  Deputy. 


Before  the  Attorney -General. 

In  the  Matter  of  the  Application  of  Otto  E.  Goebkl  for  the 
Commencement  of  an  Action  for  the  Dissolution  of  the  Con- 
solidated Film  Co.  of  New  York. 

On  reading  and  iilijig  the  report  of  George  A.  Fisher,  Third 
Deputy,  in  the  above-entitled  matter,  which  has  been  duly  ap 
proved  by  me,  I  do  hereby  order  and  direct  that  an  action  be  com- 
menced by  the  People  of  the  State  of  Xew  York  against  the  above- 
named  Consolidated  Film  Co.  of  New  York  to  dissolve  the  said 
corporation  upon  the  grounds  named  in  said  report,  upon  the 
petitioner,  Otto  E.  Goebel,  executing  apd  filing  in  this  department 
a  bond  in  the  penal  sum  of  $250  to  protect  and  save  the  People 
harmless  from  all  costs  and  expenses  of  such  action;  and  Arthur 
Butler  Graham,  165  Broadway,  New  York  city,  is  hereby  desig- 
nated to  commence  and  prosecute  auch   action   in  my  name  as 
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Attorney-General,  upon  his  aaaenting  to  the  stipulation  attached 
to  said  bond. 

Dated,  December  12,  1816. 

E.  E.  WOODBURY, 

A  ttomey-Oeneral. 

By  Mekton  E.  Lewis, 

First  Deputy. 


In  the  Matter  of  the  Application  of  Andrew  Newcomb  for  the 
Commencement  of  an  Action  to  Restrain  the  St.  Ann's  School 
of  Industry  and  Reformatory  of  the  Good  Shepherd  from  Al- 
leged Violations  of  the  Priaon  Law, 

State  Cohstitutiom  —  Isdostries  is  iNaTminoBH. 

Where  a  church  industrinl  eehool  and  reformsitory  i»  doing  laundry 
work  for  various  persons,  private  families,  hotels,  restaurants  and  clubs 
outside  of  the  institution.  It  is  not  violative  of  the  statutes  and  the  Con- 
stitution of  this  State  prohibiting  competition  by  prison  labor  with  fr«e 
labor. 

It  19  alleged  in  the  petition  in  the  above-entitled  matter  that 
the  above-named  School  of  Industry  and  Reformatory  is  doing 
laundry  work  for  various  persons,  private  families,  hotels,  restau- 
rants and  clubs  outside  of  the  institution  "  and  thereby  bringing 
prison  labor  into  competition  with  free  labor  in  violation  of  the 
laws  of  the  state  of  New  York,"  and  the  Attorney-General  is  asked 
to  commence  an  action  to  restrain  such  allied  violation. 

Upon  the  return  day  of  the  notice  the  following  apjjearances 
were  made: 

The  petitioner,  by  Lewis  Cass, 

The  respondent,  by  John  T.  McDonough. 

Messrs.  Staley  &  Tobin,  as  counsel  for  Catholic  institutions  in 
general,  which  may  be  affected  by  this  proceeding. 

Edmund  J.  Sweeney  for  the  House  of  the  Good  Shepherd  at 

Troy. 

Preliminary  objections  were  made  to  the  proceeding  upon  the 
groimd  that  the  Prison  Labor  Law  does  not  apply  to  this  institu- 
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tion,  or  those  matitutions  which  are  organized  and  incorporated  in 
a  similar  manner. 

Memoeandcu 

St.  Ann's  School  of  Industry  and  Reformatory  of  the  Good 
Sheprfierd  is  a  domestic  corporation  organized  and  incorporated 
pursuant  to  the  provisions  of  chapter  319  of  the  Laws  of  1848  and 
the  several  acts  amendatory  thereof,  and  was  so  incorporated  by 
a  certificate  filed  and  entered  in  the  office  of  the  Seeretan,-  of  State 
on  the  20th  day  of  October,  1837.  The  purposes  expressed  therein 
are  as  follows : 

"  To  maintain  a  charitable,  industrial  school,  ami  to  in- 
struct the  inmates  thereof  in  such  branches  of  industry-  and 
education  ae  may  fit  them  for  useful  trades  and  occupations : 
to  work  for  the  reformation  of  fallen,  and  the  preser\'ation  of 
weak  women ;  and  to  save,  care  for,  educate  and  correct  way- 
ward and  corrupt  children." 

The  incorporation  was  didy  approved  by  the  State  Board  of 
Charities,  and  has  always  been  under  the  supervision  of  such 
board.    It  is  a  private  corporation  and  charitable  inststation. 

By  chapter  144,  Laws  of  1899,  authority  was  given  to  com- 
mitting magistrates,  iuchiding  justices  of  the  peace,  police  justices 
and  all  courts  having  criminal  jurisdiction  in  the  several  counties 
of  the  State,  except  tlie  counties  of  New  York  and  Kings,  to 
eonnuit  a  certain  class  of  females  mentioned  therein,  over  12 
years  of  age,  not  insane  or  mentally  or  physically  incapable  of 
being  Ivenefited  by  the  discipline  of  the  institution,  to  the  above- 
named  St.  Ann's  School  of  Industry  and  Reformatory  of  the  Good 
Shepherd  at  Albany,  for  the  term  of  six  months.  If  the  female 
should  be  a  minor  she  could  be  committed  during  her  minority. 

Pursuant  to  the  provisions  of  the  last  above  act,  fallen  and 
degenerate  females  have  since  been  committed  to  the  above- 
mentioned  school.  It  is  stated  that  there  are  now  some  fifty  in- 
mates of  the  institution,  and  it  is  alleged  that  for  many  years  the 
labor  and  product  of  the  labor  of  the  inmates  thereof  have  been 
sold  and  contracted  to  outside  parties  in  violation  of  law. 

For  many  years  prior  to  1S94  an  agitation  had  been  in  progress 
against  the  competition  of  prison  labor  with  what  was  termed 
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"  free  labor,"  As  it  grew  hi  mtenBity  the  subject  was  considered 
on  several  oocasions  by  the  L^alature  and  several  bills  were 
passed  from  time  to  time,  eitheT  limiting  the  output  fFom  "the 
prisons  or  prohibiting  the  mannfactnre  therein  of  certain  kinds  of 
commoditJee.  The  protests  came  from  labor  uniona,  mamifae- 
tnrera,  nerehants,  ete.,  and  continued  bo  perBietcntly  that  the 
whole  subject  was  taken  up  by  ti>e  CoBHtitutional  Oonrention  of 
1894,  exhaustively  considered,  aad  reanlted  in  the  adoption  of 
section  29  of  article  III  of  the  Constitution. 

I  hare  read  the  debate  and  proceedings  whidi  preceded  the 
adoption  of  the  abo^w-Bwrntioned  provision  of  the  Conatitntion  and 
it  is  very  apparent  tiiat  the  "  Prison  Labor  "  therein  referred  to 
was  only  intended  to  apply  to  labor  within  the  several  State 
prisons,  penitentiaries,  jails  and  reformatories  owned  1^  the  State 
and  counties,  and  was  not  intended  to  apply  to  the  labor  of  tbe 
inmates  of  private  corporaticma  or  charitable  institutions. 

Section  29  of  article  III  of  the  Conatitntion,  as  finally  adopted, 
reads  as  follows: 

"Prison  labor;  contract  system  abolished. —  §  29.  The 
Legislature  shall,  by  law,  provide  for  the  occupation  and  em- 
ployment  of  prisoners  sentanced  to  the  several  State  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on 
and  after  the  first  day  of  January,  in  the  year  one  thousand 
eight  hundred  and  ninety-seven,  no  person  in  any  such  prison, 
penitentiary,  jail  or  reformatory,  shall  be  required  or  allowed 
to  work,  while  under  sentence  thereto,  at  any  trade,  industry 
or  occupation,  wherein  or  whereby  his  work,  or  the  product 
or  profit  of  his  work,  shall  be  farmed  out,  contracted,  given 
or  sold  to  any  person,  iirm,  association  or  corporation.  This 
section  shall  not  be  construed  to  prevent  the  Legislature  from 
providing  that  convicts  may  work  for,  and  that  the  products 
of  their  labor  may  be  disposed  of  to,  the  State  or  any  political 
division  thereof  or  for  or  to  any  public  inatitutiiin  owned  or 
managed  and  controlled  by  the  State,  or  any  ptditical  division 
thereof." 

It  has  beoome  neceflsary  in  the  logioa!  order  v£  -this  diacBssionio ' 
study  the  p^ravisions  dF  tbe  alvDve  sectioii,  in  -die  light  of  tbe  pai^ 
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poses  for  which  it  was  adopted,  to  see  if  it  can  be  reasonably  ex- 
tended to  cover  the  work  and  labor  performed  in  institutions  like 
the  St.  Ann's  School  of  Industry  and  Keformatory  of  the  Good 
Shepherd.  Certainly  the  words  "  State  Prisons,"  "  Peniten- 
tiaries "  and  "  Jails  "  cannot  be  held  to  include  the  above-men- 
tioned school  or  any  other  of  like  character,  and  unless  tbey  were 
made  subject  to  its  provisions,  by  use  of  the  word  "  Reforma- 
tories," they  are  clearly  outside  of  the  limitatioos  provided  in 
such  section. 

It  is  not  disputed  that  the  above-mentioned  school,  as  well  m 
several  other  private  charitable  institutions,  are  doing  reform 
work,  and  were  established  for  the  purpose  of  saving  and  reform- 
ing fallen  women  and  degenerate  children  and  to  educate  and  re- 
claim them  if  possible,  to  fit  them  for  useful  lives.  The  inmates 
thereof  are  not  generally  committed  to  such  institutions  for  the 
purpose  of  punishment,  but  to  bring  about  their  reclamation  aii'l 
to  elevate  them  for  higher  spheres  of  life.  Compulsorj'  eonfinp- 
ment  in  any  place,  either  in  prisons  or  charitable  institutions,  is 
to  some  degree  a  punishment  — still  the  paramount  and  leadin? 
purpose  is  to  educate  and  inspire  the  inmates  with  higher  ideals 
of  life,  to  better  and  more  noble  purposes  and  to  save  them,  so  far 
as  possible,  from  lives  of  criminality.  While  this  work  is  all  along 
the  lines  of  reformation,  the  institutions  doing  this  kind  of  work 
are  not  generally  known  as  "  Reformatories  "  in  the  classification 
of  the  private  and  public  institutions  within  the  State. 

The  word  "  Reformatory-."  in  connection  with  penal  inatitutionn 
of  the  State,  first  crept  into  the  statutes  upon  the  establishment  of 
the  State  Reformatory  at  Elmira.  (Chapter  427,  Laws  of  1870.) 
The  purposes  for  which  that  prison  was  established  were  twofoh). 
viz, —  punishment  and  reformation  of  the  inmates,  and  only  first 
offenders,  between  the  ages  of  16  and  30,  were  allowed  to  be 
committed  thereto.  The  governor  was  authorized  to  appoint  five 
persons  to  act  as  a  board  of  managers  thereof  and  the  Iwnrd  was 
known  as  the  "  Board  of  Managers  of  the  State  Reformatoiy  at 
Elmira,"  After  the  establishment  of  the  Eastern  Xew  York  Re- 
formatory at  Xapanoch  (chapter  336,  Laws  of  1892)  the  language 
of  the  statutes  changed  to  the  "  State  Board  of  Managers  of  Re- 
formatories "  and  since  that  time  the  word  "  Reformatories  "  hoR 
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been  generally  used  in  all  statutes  relating  to  the  prison  law.  I 
think  it  is  pretty  well  established  hy  following  the  trend  of  l^is- 
lation  and  the  debate  at  the  time  of  the  adoption  of  the  above- 
mentioned  provision  of  the  Constitution,  that  the  word  "  Reforraa- 
toriee,"  as  used  therein,  was  intended  to  apply  solely  to  reforma- 
tories owned  and  managed  by  the  State  for  penal  and  reform 
purposes. 

Following  the  adoption  of  the  Constitution,  and  in  1896,  the 
L^islature  made  several  amendments  to  the  Prison  Law  and  the 
present  section  170  of  the  Prison  Law  was  enacted,  which  read-i 
as  follows: 

"§  170.  Contracts  prohibited. —  The  superintendent  of 
state  prisons  shall  not,  nor  shall  any  other  authority  whatso- 
ever, make  any  contract  by  which  the  labor  or  time  of  any 
prisoner  in  any  state  prison,  reformatory,  penitentiary  or  jail 
in  this  state,  or  the  product  or  profit  of  his  work,  shall  be 
contracted,  let,  farmed  out,  given  or  sold  to  any  person,  firm, 
association  or  corporation;  except  that  the  convicts  in  said 
penal  institutions  may  work  for,  and  the  products  of  their 
labor  may  be  disposed  of  to,  the  state  or  any  political  division 
thereof  or  for  or  to  any  public  institution  owned  or  managed 
and  controlled  by  the  state,  or  any  political  division  thereof." 

It  will  be  observed  that  the  Legislature  followed  quite  closely 
the  language  of  the  Constitution,  and  after  specifying  State 
prisons,  reformatories,  penitentiaries  and  jails,  later  refers  to  them 
as  "  penal  institutions."  Can  it  be  claimed  that  the  Legislature 
intended  that  section  to  apply  to  charitable  and  benevolent  insti- 
tutions doing  reform  work,  simply  because  some  persons  charged 
with  minor  offenses  can  be  committed  to  them? 

In  chapter  737,  Laws  of  1894,  chapter  586,  Laws  of  1888,  and 
in  several  other  acts  and  provisions  in  connection  with  prison 
labor,  the  Legislature  refers  to  the  "  penal  institutions  of  the 
State,"  indicating  most  strongly,  to  my  mind,  that  it  did  not  intend 
to  include  private  reformatories  in  the  several  statutes  relating  to 
prison  labor ;  and  it  is  very  evident  that  the  several  Legislatures 
which  have  l^islated  upon  the  subject  of  prison  labor  since  the 
adoption  of  section  29  of  article  III  of  the  Constitution,  did  not 
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treat  or  eoneider  auch  private  reformatoriea  as  falling  witfain  the 
inhibition  of  the  Coustitiitioii  so  far  as  it  concerned  tJbe  lab<H  or 
product  of  the  labor  of  their  imnates,  and  that  the  term  "  penal 
institutions  of  tiie  State "  was  need  to  distii^aish  t4»e  Stale 
prisons,  penitentiariea,  jails  and  penal  Teformatoriea  from  tbv 
other  institutions  within  the  State  which  have  been  or  may  he 
established  for  the  purposes  of  both  reformation  and  ponidnnait. 
whether  such  reformatories  are  owned  by  the  State  or  some  private 
corporation. 

The  construction  of  the  Legislature  of  the  above-mentioBed  pro- 
vision of  the  Constitution  is  further  illustrated  by  the  provimons 
of  section  l7l  of  the  Prison  Law,  which  reads  as  f<^ws: 

"  §  l7l.  Prisoners  to  be  employed;  products  of  labor  of 
prisoners. —  The  superintendent  of  state  prisons,  the  super- 
intendents, managers  and  officials  of  all  r^ormatories  and 
penitentiaries  in  the  state,  shall,  so  far  as  practicable,  cause 
all  the  prisoners  in  said  institutions,  who  are  physically  ca- 
pable thereof,  to  be  employed  at  hard  labor,  for  not  to  excee-] 
eight  hours  of  each  day,  other  than  Sundays  and  public  holi- 
days, but  such  bard  labor  shall  be  either  for  the  purpose  of 
production  of  supplies  for  said  institutions,  or  for  the  stale. 
or  any  political  division  thereof,  or  for  any  public  institution 
owned  or  managed  and  controlled  by  the  state,  or  any  politi- 
cal division  thereof;  or  for  the  purpose  of  industrial  training 
and  instruction,  or  partly  for  nn^  jutd  partly  f«r  the  other  of 
such  purposes." 

Attention  is  called  to  the  last  sentraiee  "  or  for  flie  pnrpoBe  vi 
industrial  training  and  ingtmction,  or  partly  for  one,  and  partly 
for  the  other  of  such  purposes."  Certainly  if  section  39  of  the 
Constitution  was  intended  to  prohibit  all  kinds  of  work  in  all 
public  and  private  institutions  witliin  the  State,  excepting  onlv 
work  for  the  State  or  for  some  political  subdivision  thereof,  the 
last  sentence  of  section  l7l  was  clearly  violative  of  the  Conatitn- 
tion.  It  would  seem  that  the  Legislature  had  in  mind  the  instito- 
tions  witliin  the  State  where  reformation,  industrial  trarning  and 
instruction  are  a  part  of  the  purposes  for  which  -fliey  are  or  may 
lie  established,  and  that  such  institutions  were  not  considered  to 
be  within  the  inhibition  of  the  Constitution, 
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It  as  held  in  Brouck  v.  Kiley,  181  State  ileportar,  179-187,  that 
the  words  "  penal  institutions  of  the  state,"  used  in  chapter  586 
of  the  Laws  of  1888,  prohibiting  the  use  of  motive  power  in  such 
penal  institutions,  did  not  include  anj  other  than  the  State  prisons 
and  such  other  prisons  and  reformatories  as  are  constructed  hy 
the  State  and  maintained  at  State  expense.  This  decision  arose 
out  of  a  contract  made  between  the  superintendent  of  the  Albany 
penitentiary  and  one  Brouck.  The  court  held  that  the  language 
of  the  statute,  "  penal  institutions  of  the  state,"  was  not  broad 
enough  to  include  such  penitentiary  and  its  provisions  could  not 
be  extended  by  implication.  Section  29  of  article  III  of  the  Con- 
stitution was  afterwards  adopted,  and  made  broad  enough  to  in- 
clude jails  and  penitentiaries,  lai^ely  on  account  of  the  ruling  in 
the  above  case,  it  is  claimed. 

But  very  little  work  is  done  in  the  jails  in  the  State  as  com- 
pared with  the  large  amount  that  is  done  in  the  various  private 
and  public  charitable  institutions  and  reformatories  with  the  State, 
and  it  is  fair  to  assume  that  if  the  Constitutional  Convention  had 
intended  to  restrict  the  labor  of  such  correctional  institutions  to 
work  only  for  the  State  or  some  of  its  political  divisions,  that 
there  would  be  some  word  or  words  therein  which  would  clearly 
and  definitely  include  them  without  leaving  it  to  doubtful  con- 
struction of  the  word  "  reformatories." 

The  constitutional  restrictions  upon  labor  in  any  of  the  insti- 
tutions of  the  State,  is  wholly  embraced  in  the  above-mentioned 
section  29  under  the  title  of  "  priaon  labor,  contract  system  abol- 
ished," By  sections  11  and  14  of  nrtirle  VITI  of  the  Constitu- 
tion all  institutions  of  a  charitable,  eleemosynary,  correctional  or 
reformatory  nature,  whether  State,  county,  municipal,  incorpo- 
rated or  not  incorporated,  including  all  reformatories  except  those 
in  which  adult  males  convicted  of  felony  shall  be  confined,  are  sub- 
ject to  visitation  and  inspection  by  the  State  Board  of  Charities. 

The  State  reformatories  at  Elmira  and  Xapanoch  are  not  visited 
or  inspected  by  the  State  Board  of  Charities,  but  are  left  entirely 
to  the  supervision  and  control  of  the  prison  officials  and  are  clearly 
subject  to  the  labor  restrictions  of  the  Constitution  and  acts  of  the 
Tvfieislature  in  relation  to  prison  labor.  I  do  not  think  such  re- 
strictions were  intended  to  apply  to  the  charitable  reformatories 
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and  institutions  within  the  State,  even  if  such  refonnatories  are 
clothed  with  power  to  receive  prisoners  convicted  of  misdemeanors 
and  the  minor  offenses  and  are  partly  punitive  and  partly  chari- 
table or  educational,  as  they  are  not  what  can  be  called  purelv 
"  penal  institutions  of  the  state,"  but  even  if  the  State  public 
charitable  institutions,  such  as  the  House  of  Refuge  at  Randall's 
Island,  Industrial  School,  Rochester,  Xew  York  State  Trainiuj; 
School  for  Girls  at  Hudson,  House  of  Refuge  for  Women  at  Al- 
bion, State  Farm  for  Women  at  Valatie  and  Xew  York  State 
Reformatory  for  Women  at  Bedford,  are  subject  to  the  restrictions 
of  the  Constitution  as  to  the  labor  of  the  inmates  thereof,  it  cannot 
be  successfully  argued  that  the  labor  of  the  inmates  of  private 
charitable  institutions  is  also  subject  to  snch  restrictions. 

I  am  informed  that  while  the  inmates  of  the  above-named  public 
reformatories  are  kept  employed  at  some  useful  and  educational 
industries,  the  products  of  their  labor  are  used  entirely  within  the 
institutions  where  the  work  is  done,  or  to  a  very  limited  extent 
in  some  other  of  the  public  institutions  of  the  State,  and  are  never 
sold  or  contracted  to  outside  parties,  and  that  the  State  Board  of 
Charities  has  never  considered  that  the  work  or  product  of  the 
labor  of  such  institutions  was  subject  to  the  restrictions  of  the 
Constitution. 

The  numerous  private,  charitable  institutions  of  the  State,  like 
the  St.  Ann's  School  of  Industry,  are  all  subject  to  the  visitation 
and  inspection  of  the  State  Board  of  Charities,  but  the  labor  and 
product  of  the  labor  of  the  inmates  of  such  institutions  have  never 
been  treated  as  subject  to  the  restrictions  and  limitations  pro- 
vided by  the  Constitution.  These  private  homes  and  schools  are 
supported  in  part  by  local  municipal  assistance,  in  part  by  philan- 
thropic contributions  and  in  part  by  the  labor  of  the  inmates  who 
are  physically  capable.  In  many  of  them,  if  not  all,  they  are  kept 
at  work  at  some  useful  employment  such  as  washing,  launderinj;. 
knitting,  sewing  and  other  work  which  will  tend  to  teach  and  fit 
them  for  the  various  activities  of  life  after  their  release,  and  at 
the  same  time  to  create  and  cultivate  within  them  a  desire  f"r 
cleaner  and  better  lives, —  in  short,  to  educate  and  reform,'  so  far 
aa  practicable,  the  weak,  fallen  and  wayward  and  those  that  are 
inclined  to  criminality  and  dissipation.     None  of  the  hardened. 
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incorrigible  women,  or  those  convicted  of  felonieB,  are  ever  sent 
to  these  private  institutions.  They  are  only  used  for  the  con- 
finement of  those  convicted  of  some  minor  offenses  where  reclama- 
tion is  deemed  possible. 

The  construction  given  to  the  Constitution  by  the  State  Board 
of  Charities  and  acquiesced  in  by  the  public  for  the  last  twenty 
years  and  upwards,  is  entitled  to  great  weight  and  consideration 
in  the  decision  of  this  question.  It  is  a  well-established  rule  that 
long  practical  construction  and  uninterrupted  practice  by  a  public 
body  which  is  charged  with  the  duty  of  enforcing  and  administer- 
ing a  public  statute,  should  not  be  lightly  disrf^arded. 

Power  v.  Village  of  Athens;  26  Hun,  287. 

Eaaton  v.  Pickersgill  et  al.,  55  "N.  Y.  310, 

Grinmer  v.  Tenement  House  Department  of  ^N",  Y., 
205  X.  y.  5-19-550. 

People  e.\  rel.  Werner  v.  Prendergaat,  206  X.  Y.  411. 

The  interpretation  placed  upon  the  above-mentioned  provision 
of  the  Constitution  by  the  State  Board  of  Charities  relative  to 
these  private  charitable  institutions,  has  been  adopted  and  ac- 
quiesced in  by  the  prison  department,  the  Legislature  and  general 
public  ever  since  the  adoption  thereof  in  1894.  Despite  the  fact 
that  the  same  kind,  or  similar  work,  has  been  done  in  many  of 
such  institutions  since  that  time,  the  right  has  never  been  ques- 
tioned heretofore  that  I  am  aware  of,  and  such  practice  should 
not  be  interrupted  after  all  these  years  except  upon  the  clearest 
direction  to  that  effect  by  the  Legislature. 

The  attorney  for  the  petitioner  herein  does  not  deny  that  the 
St.  Ann's  School  is  under  the  inspection  of  the  State  Board  of 
Charities,  but  claime  that  notwithstanding  that  fact,  it  is  subject 
also  to  the  limitations  of  section  29  of  article  III  of  the  Constitu- 
tion as  to  the  labor  or  product  of  the  labor  of  the  inmates  thereof, 
because  it  was  authorized  by  chapter  144,  Laws  of  1899,  to  receive 
females  over  12  years  of  age  committed  thereto,  charged  with 
prostitution,  vagrancy,  petit  larceny  or  any  miademehnor,  who  are 
capable  of  being  benefitted  by  the  discipline  of  the  institution.  If 
his  construction  is  correct,  then  all  such  private  charitable  insti- 
tutions are  made  subject  to  the  prison  law.  We  find  hy  examina- 
tion of  the  reports  of  the  several  superintendents  of  State  prisons 
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for  the  last  tea  Tears,  that  none  of  them  liave  made  anv  report  m. 
the  inmatee  of  St  Ann's  School,  or  given  direction  as  to  the  kind  u: 
work  that  ahall  be  done  or  allowed  to  be  done  by  them.  Bt  f^ 
tion  181  of  the  Prison  Law  it  is  made  the  duty  of  the  Superiii- 
tendent  of  State  Prisons  to  distribute  among  the  penal  instituti'U:- 
wider  his  jurisdiction  the  labor  and  industries  thereof,  and  tbe 
general  management  of  ibe  machinery  and  the  kinds  of  oeenpi- 
tion  to  be  pursued  in  each  prison  and  he  "  shall  annually  cans  li 
be  procured  and  transmitted  to  the  Legislature,  with  his  anmiil 
report,  a  statement  showing  in  detail  tbe  amount  and  quantity  of 
each  of  the  varioiu  articles  manufactured  in  the  several  penal  in- 
stitutions under  bis  control  and  the  labor  performed  by  ptiDvirtt 
therein,  and  tbe  disposition  thereof," —  and  yet,  not^Tith3tanJin; 
these  express  statutory  provisions,  I  do  not  find  any  report  of  itf 
St.  Ann's  School  either  as  to  supervision  thereof  by  tbe  superiB- 
tendent,  or  of  the  kind  of  work  done  by  tbe  inmates.  The  rea*"i: 
is  obvious.  Tbe  St.  Ann's  School  of  Industry  and  Kefomialorr 
of  the  Good  Shepherd  is  not  a  penal  institution  of  the  State  anl 
is  not  subject  to  the  restrictions  of  the  Constitution  or  to  the  wn- 
trol  or  supervision  of  tbe  Superintendent  of  State  Prisons. 

My  attention  is  called  to  the  case  of  Corbett  v.  St,  Vinffnt; 
Industrial  School,  177  X.  Y.  16,  as  an  authority  for  the  ninintf- 
nance  of  such  an  action  as  is  asked  to  be  commenced  against  thi- 
institution.  That  was  an  action  brought  by  the  plaintiff  to  rewirr 
damages  for  an  injury  sustained  by  him  while  under  commitmfiii 
to  the  last  above-mentioned  school.  The  court  held  in  substan" 
that  "  inasmuch  as  tbe  defendant,  in  receiving  and  taking  charp 
at  the  plaintiff,  was  exercising  functions  which,  in  a  large  sei«' 
belonged  to  tbe  State,  it  cannot  be  held  liable  for  accidents  of  thi- 
character." 

Tbe  Court  further  said : 

"  That  is  one  of  the  functions  of  government  whifli  'li" 
state  may  exerciae  and  which  it  may  delegate  to  chnril"'''' 
institutions  created  under  its  laws ;  and  for  the  purpofe  'i' 
taking  care  of  the  morals  of  the  youthful  dplinquenf  himse''- 
In  other  words  it  thought  to  be  wise  to  send  boys  of  that  a?' 
to  this  institution  rather  than  confine  them  in  the  state  priw- 
or  county  jails,  where  they  would  necessarily  mingle  ffi"' 
older  and  more  hardened  criminals.    *    *    ?."      . 
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"  The  plaintif  was  reallj  a  prisoiiBr  in  Ute  onstody'  o£  tiK 
defendant,  deprived  of  his  liberty,  asd  all  his  oonihtet  and 
moTemeuts  aubject  to  sueh  regulatiDns  as  the  defendant  mi^t 
reasoQabI;  prescribe,  just  as  in  the  otee  of  oonvicts  in  the 
prisons  or  jails  of  the  state.  In  the  tntarert  oif  boiBanity  it 
was  thought  to  be  wise  to  subject  encii  jtamg  boya  to  a  mildar 
punishment  than  is  meted  out  to  older  criminala.  It  was  tlifi 
duty  of  the  defendant,  having  decided  to  teeea-fc  the  plainlifi 
into  custody,  to  subject  him  to  soc^  care  and  discipline  «b 
would  be  likely  to  produce  a  reformation  in  bis  life,  and  to 
this  end  his  employment  at  some  useful  labor  was  dionght  to 
be,  and  doubtless  was,  necesBary.  The  defandasft  is  in  na 
sense  a  business  enterprise;  it  has  no  stodcholdcm  and  is  not 
organized  for  money-making  purposes.  The  fact  that  it  has 
a  farm,  upon  which  it  employs  boys  confined  in  the  instits- 
tion  to  some  extent,,  does  not  change  Us  ehmncter  as  a  chari- 
tahle  instituHoTi.  It  appears  that  there  were  something  less 
than  two  hundred  boys  in  the  institutacai  at  the  time  tJus  acci- 
dent happened;  they  were  sent  th^e,  just  as  tiae  plaintifE 
was,  from  various  counties  in  the  state.  It  is  not  at  all  li^y 
that  the  institution  could  support  these  bt^s  npooi  the  small 
pittance  of  two  dollars  a  week,  or  lees,  as  it  was  is  aome  eases. 
Their  proper  support  was  derived  from  the  farm  and  some 
other  industries  where  the  labor  of  the  inmates  ooold  be  vtil- 
ized,  and,  of  course,  the  proper  care  of  their  dodung  rendered 
it  necessary  to  keep  and  maintain  a  laundry.  If,  wlule  work- 
ing in  that  laundry  upon  a  machine,  the  plaintiff  was  injnred. 
a9  the  record  shows  that  he  was,  the  result  is  doubtless  imfor- 
tuilate,  but  it  is  obvious  that  the  defendant  cannot  be  made 
liable  in  damages  for  the  injury." 

It  is  also  stated  in  such  opinion  that  the  product  of  the  kbor 
of  the  inmates  of  St.  Vincent's  Industrial  School  was  not  sold 
unless  there  was  a  surplus  and  was  not  for  the  public  or  for  anyone 
outside  of  the  institution,  but  there  is  no  intimation  by  the  Court 
that  if  the  articles  manufactured,  or  the  laundry  work  had  been 
done  for  anyone  outside  of  the  institution,  that  it  would  hayn 
been  in  violation  of  the  Constitution  or  of  any  statute. 

I  have  examined  ei'ery  authority  cited  by  the  able  lawyers  who 
have  appeared  in  this  proceeding,  and  I  am  unable  to  fiiMl-(iny^,|  , 
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case  where  the  queetioD  here  involved  has  been  passed  upon,  and 
so  it  miist  be  decided  upon  the  Constitution  and  the  statutes  with- 
'  out  the  aid  of  judicial  interpretation,  and  it  seems  apparent  to 
me  that  the  revisers  of  the  Constitution  and  the  legislature  in- 
tended to  and  have  drawn  a  clear  distinction  between  convict  labor 
as  performed  in  the  State  prisons,  and  other  penal  institutions  of 
the  State,  and  the  labor  of  the  inmates  of  charitable  institutions, 
particularly  private,  charitable  institutions,  and  this  distinction 
seems  to  be  so  clearly  drawn  and  plainly  stated,  that  all  doubt  is 
eliminated  as  to  the  intention  of  both  bodies.  I  do  not  think  tbe 
State  or  the  St.  Ann's  School  of  Industry  and  Reformatory  of  tiie 
Good  Shepherd  should  be  embroiled  in  a  litigation  to  settle  a  ques- 
rion  which  must  inevitably  lead  to  the  defeat  of  the  State. 

In  reaching  this  conclusion,  I  have  assumed  that  the  wurk 
stated  in  the  petition  is  actually  being  done  at  the  institution 
complained  of,  and  that  if  an  action  were  brought,  the  fact  could 
be  easily  established. 

I  do  not  conceive  it  to  be  my  duty  to  advise  the  Attorney-General 
to  commence  or  allow  to  be  commenced,  in  the  name  of  the  Peoplf. 
an  action  to  restrain  or  prohibit  the  St.  Ann's  School  of  Industr\- 
and  Reformatory  of  the  Good  Shepherd  from  doing  a  thing  which 
it  appears  to  have  a  valid  and  legal  right  to  do  for  the  purpose 
of  endeavoring  to  obtain  a  construction  of  the  constitution  con- 
trary to  its  plain  import ;  contrary  to  the  whole  trend  of  l^slation 
since  its  enactment ;  contrary  to  the  established  practice  by  the 
boards  and  departments  charged  with  its  enforcement;  contrary 
to  the  long  acquiescence  of  the  public  and  contrary  to  my  firm  con- 
victions in  the  matter,  after  an  exhaustive  and  unbiased  considera- 
tion of  the  whole  subject. 

I,  therefore,  recommend  that  the  proceeding  be  dismissed. 

Datefl,  December  1.3,  lftl6. 


Approved : 


(Signed)  GEORGE  A.  FISHER, 

Third  Deputy. 


(Signed)     EonruT  E.  'WoODBrRY, 

Atiomey-OeneraJ. 

By     Merton  E.  Lewis, 

First  Deputy.       ,,,,,Googlc 
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Before  the  Attorney-General. 

In  the  Matter  of  the  Application  of  Andrew  IN^ewcomb  for  the 
commencement  of  an  action  to  restrain  the  St.  Ann!a  School 
of    Indnstry   and   Reformatory   of  the  Good   Shepherd   from 
alleged  violations  of  the  Prison  Law. 
On  reading  and  filing  the  report  of  George  A.  Fisher,  third 

deputy,  dated  December  13,  1916,  from  which  it  appears  that  an 

action  cannot  be  maintained  for  the  purposes  stated  in  the  petition, 

it  is 

Ordered,  that  the  application  made  by  Andrew  Ifcwflomh  for 

the  commencement  of  an  action  against  the  St.  Ann's  School  of 

Industry  and  Reformatory  of  the  Good  Shepherd,  be,  and  the 

same  hereby  is,  denied. 

Dated,  December  13,  1916. 

(Signed)  EGBURT  E.  WOODBURY, 

A  tiomey-Oeneral. 

By  Mebton  E.  Lewis, 

First  Deputy. 


In  the  Matter  of  the  Application  of  the  New  York  County  Law- 
yers' Association  for  the  commencement  of  an  action  to  vacate 
the  charter  and  annul  the  corporate  existence  of  L.  Tannen- 
baum,  Strauss  &  Co. 

Gekkbai.  CoBPfnATiofT  Law,  SECTnoir  131 ;  Penal  Law,  8Ecno:v  260,  L. 
Tasnbhbaum,  Strauss  &  Co.,  Actios  to  Aknui.;  Corporations  Pbac- 
Ttsrao  Law. 

A  corporation  which  accepts  employment  from  property  own- 
ers to  institute  proceedings  before  the  Board  of  Commissioners  of 
Taxes  and  Assessments  of  the  city  of  Xew  York,  and  to  appear 
for  and  represent  such  property  owuers  before  such  Board  in  such 
proceedings  is  thereby  practicing  law  in  violation  of  section  280 
of  the  Penal  Law  and  is  exercising  a  power  and  privilege  not  con- 
ferred upon  it  by  law,  and  is  engaged  in  a  business  in  which  m 
corporation  may  not  lawfully  engage. 
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Kecomuebd&d. 

That  the  application  of  the  New  York  Coimtj  Lawyers'  Asso- 
ciation for  the  bringing  of  an  action  pursuant  to  section  131  of 
the  General  Corporation  Law  for  a  judgment  vacating  the  char- 
ter and  annulling  the  corporate  existence  of  L.  Tannenbaum. 
Strauss  and  Company,  Inc.,  be  granted,  unless  it  shall  imme- 
diately cease  to  appear  for  and  represent  property  owners  in  pro- 
ceedings before  the  Board  of  Taxes  and  Assessments  of  the  citf  of 
New  Yort  for  the  reduction  or  cancellation  of  assessments,  or 
otherwise  to  practice  law. 

Beport  to  the  Attomey-Oeneral  in  the  matter  of  the  application 
of  the  New  York  County  Lawyers'  Association  for  the  institution 
of  an  action  to  vacate  the  charter  and  annul  the  corporate  exist- 
ence of  L.  Tannenbaum,  Strauss  and  Company,  Inc. 

Statement 

The  New  York  County  Lawyers'  Association  has  presented  to 
the  Attorney-General  its  verified  petition  or  complaint  praying  for 
the  commencement  of  an  action  by  the  Attorney-General,  pursu- 
ant to  section  131  of  the  General  Corporation  Law  to  vacate  the 
charter  and  annul  the  corporate  existence  of  L.  Tannenbaum, 
Strauss  and  Company,  Inc.,  because  of  the  alleged  violation  by 
said  corporation  of  section  280  of  the  Penal  Law. 

Having  been  designated  to  hear  the  proofs  and  arguments  of 
the  parties  I  caused  a  hearing  to  be  held  at  the  New  York  citj' 
office  of  the  Attorney-General,  due  notice  thereof  having  been 
first  duly  given  to  the  respondent  corporation,  upon  which  hearing 
the  petitioner  was  represented  by  Mason  Trowbridge,  Esq.,  as 
attorney;  George  W.  Whiteside,  Esq.,  and  George  R,  Adams,  Esq., 
of  counsel,  and  the  respondent  was  represented  by  Gabriel  I,  Lewis, 
Esq.,  as  attorney  and  comisel. 

The  petition  herein  charged  substantially  that  the  respondent 
corporation  had  been  engaged  in  the  business  of  accenting  em- 
ployment from  property  owners  to  institute  proceedings  before 
the  Board  of  Commissioners  of  Taxes  and  Assessments  of  the  city 
of  New  York  for  the  reduction  or  cancellation  of  assessments  for 
the  purpose  of  taxation,  and  it  had  appeared  for  and  represented 
such  property  owners  in  such  proceedings  before  such  Board,  and 
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had  alao  instituted  proceedings  in  court  for  the  review  of  the 
determinatiou  of  such  Board  ia  such  proceedings  and  had  em- 
ployed and  furnished  lawjers  for  the  purpose  of  instituting  and 
conducting  such  proceedings,  and  thereby  it  has  violated  section 
280  of  the  Penal  Law  by  practicing  law  and  exceeded  its  charter 
powers  by  engaging  in  a  business  denied  to  corporations  under  the 
laws  of  this  State,  and  has  thereby  subjected  its  charter  and  its 
corporate  existence  to  the  liaiblity  of  annulment  at  the  suit  of  the 
Attorney-General,  pursuant  to  the  provisions  of  section  131  of 
the  General  Corporation  Law. 

The  respondent,  by  its  answer,  denied  the  legal  conclusions 
drawn  by  petitioner  from  its  allegations  of  fact;  denied  that  it 
had  at  any  time  furnished  l^al  service,  or  attorneys  or  counsel,  in 
proceedings  before  the  Commissioners  of  Taxes  and  Assessments- 
of  the  City  of  New  York;  denied  that  it  had  conducted  certiorari 
proceedings,  but  admitted  that  certain  ceriorarl  proceedings  in 
the  name  and  behalf  of  certain  taxpayers  had  been  conducted  by 
one  or  more  attorneys  employed  and  paid  by  it,  but  alleged  that 
every  such  employment  and  payment  was  in  all  respects  within 
its  lawful  rights  and  powers;  that  in  such  employment  and  pay- 
ment it  was  acting  as  the  lawful  agent  for  the  taxpayers  for  whom 
the  proceedings  had  been  instituted,  and  denied  generally  that  its 
conduct  with  respect  to  any  of  such  proceedings  amounted  to  or 
was  practicing  law. 

A  stipulated  statement  of  facta  was  submitted  upon  the  hearing; 
there  was  also  testimony, taken. 

I  find  the  following  to  be  the  material  facts  developed  upon 
the  hearing: 

Facts 

The  respondent,  L.  Tannenbaum,  Strauss  &  Co.,  Inc.,  is  a 
corporation  organized  and  existing  under  the  provisions  of  the 
Business  Corporations  Law  of  the  State  of  New  York,  having 
been  incorporated  on  or  about  December  20,  1912.  The  objects 
of  the  corporation,  as  stated  in  its  certificate  of  incorporation, 
include  almost  every  activity  for  which  a  corporation  may  be 
formed  under  the  provisions  of  the  Business  Corporations  Law. 
and  particularly  the  following: 
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"  To  transact  a  general  real  estate  agency,  and  brokerage 
business,  buying  and  selling  and  dealing  in  real  estate  and 
real  property  and  any  interests  and  estates  therein  on  com- 
mission and  renting  and  managing  real  estate." 

"  To  appraise  all  forma  of  real  and  personal  property  and 
all  interests  therein,  and  to  furnish  services  in  the  reduction 
of  taxes  and  assessments  so  far  as  and  to  the  extent  that  the 
same  may  be  done  and  performed  by  corporations  organized 
under  the  Eusiness  Corporations  Law  of  the  State  of  Xer 
York." 

For  several  years  prior  to  December  31,  1912,  Mr.  Leon  Tan- 
nenbaum  and  Jlr.  Benjamin  Strauss,  the  president  and  secretary, 
respectively,  of  the  respondent  corporation,  were  engaged  in  the 
general  business  of  buying  and  selling,  renting,  appraising  and 
managing  real  estate  and  placing  all  mortgages  thereon,  and  also 
as  insurance  brokers  conducting  said  business  as  a  copartnership 
under  the  Jirm  name  and  style  of  L.  Tanneubaum,  Strauss  &  Co., 
Inc.    ■ 

In  the  year  1910,  Jlr.  Jerome  Tannenbaum,  now  the  treasurer 
of  respondent  corporation,  was  admitted  to  the  firm.  Messrs. 
Tannenbaum  and  Mr.  Strauss,  together,  constitute  all  of  the  offi- 
cers and  stockholders  of  respondent  corporation. 

In  the  fall  of  the  year  1911  and  prior  to  the  incorporation  of 
the  respondent  corporation,  the  partnership  added  to  its  other 
activities  that  of  accepting  employment  by  real  estate  owners  in 
the  city  of  New  York,  to  make  investigations,  ascertain  facts,  col- 
lect data,  etc.,  and  based  thereon,  to  make  applications  for  such 
owners  of  real  estate  to  the  Commissioners  of  Taxes  and  Assess- 
ments of  the  city  of  New  York  for  a  review  and  reduction  of  as- 
sessments for  taxation  iipon  property  of  their  clients;  in  some 
instances  soliciting  such  employment  from  such  real  estate  owners. 

The  employment  was  effected  and  evidenced  by  a  memorandum 
signed  in  each  instance  by  the  property  owner  in  form  an  anthori- 
zation  to  the  firm  to  take  all  lawful  proceedings  to  obtain  a  reduc- 
tion of  the  assessment,  and  an  agreement  to  pay  the  firm,  if  suc- 
cessful, 1  per  cent  on  the  amount  of  any  such  reduction,  and,  if 
not  successful,  to  pay  nothing. 

Pursuant  to  such  employment  in  January,  1912,  the  Messrs. 
Tannenbaum  appeared  in  person  before  the  Tax  Commissionci^ 
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in  behalf  of  the  owners  of  real  estate  employing  said  firm,  aub- 
mitting  such  data  and  proofs  as  seemed  appropriate  and  made 
oral  argument  for  a  review  and  reduction  of  the  assessmenta  of 
their  employers.  Neither  of  the  llessrs.  Tannenbaum  ndr  Mr. 
Strauss  is  an  attorney  at  law. 

Thereafter,  the  firm,  acting  in  behalf  of  certain  property  owners 
who  had  bo  employed  it,  employed  Mr.  Putzel,  attorney,  to  in- 
stitute and  conduct  certiorari  proceedings  in  behalf  of  such  prop- 
erty owners  to  review  the  action  of  the  Commissioners  in  fixing  the 
amount  of  their  assessments  and  such  certiorari  proceedings  were 
thereafter  instituted  and  prosecuted  hy  Mr.  Putzel  whose  compen- 
sation it  was  agreed  should  be  25  per  cent  of  the  compensation 
received  by  the  iirm,  to  be  paid  by  the  firm. 

Thereafter  and  up  to  the  middle  of  November,  1912,  the  firm 
solicited  and  obtained  employment  from  other  owners  of  real 
estate  to  take  lawful  proceedings  to  obtain  a  reduction  of  the  as- 
sessed valuations  of  such  owners'  property,  such  employment  being 
eifected  and  evidenced  by  a  written  memorandum  signed  by  the 
property'  owners  in  the  same  form  as  the  memorandum  first  above 
referred  to,  and  containing  in  addition  an  agreement  on  the  part  of 
the  property  owners  to  furnish  the  firm  with  full  data  and  to 
execute  and  deliver  papers  whenever  requested  by  the  firm,  and 
pursuant  to  such  employment  the  firm  made  and  prosecuted  appli- 
cations to  the  Tax  Commissioners  for  the  revision  and  reduction 
of  the  assessments  of  their  employers.  Some  of  the  contracts  made 
during  the  year  1912  were  in  form  made  in  the  name  of  Mr.  L. 
Tannenbaum  individually  and  by  such  contracts  the  property  own- 
ers in  terms  retained  and  employed  Mr.  Tannenbaum  as  agent 
to  take  "all  lawful  proceedings  to  obtain  reduction  of  assessments 
for  the  year  1913. 

When  the  respondent  corporation  was  incorporated  it  took  over 
the  entire  business  of  the  firm  as  above  outlined,  including  all  out- 
standing contracts  of  the  character  indicated  above,  which  had 
been  made  by  the  firm  and  in  the  name  of  Mr.  L.  Tannenbaum, 
and  thereafter  assumed  the  obligation  of  carrying  out  the  terms 
thereof. 

In  January,  1913,  hearings  were  held  by  and  before  the  Com- 
missioners of  Taxes  and  Assessments  on  numerous  applications 
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for  revision  and  reduction  of  aasesBineuta  which  hsd  been  filed  b; 
the  firm,  at  which  hearings  Messrs.  Leon  Tannenbaum  and  Jerome 
Tanneubaum  appeared  for  their  clients,  submitted  data  and  made 
ai^uments  for  reduction. 

Thereafter,  the  attorney  who  had  been  previoualy  employed  by 
the  firm  before  the  organization  of  the  corporation,  ae  above  re- 
cited, at  the  instance  and  direction  of  the  officers  of  the  corpora- 
tion, instituted  certiorari  proceedings  for  the  review  of  the  action 
of  the  Commissioner  of  Taxes  and  Assessments  with  respect  to  tbc 
aaaesunent  against  the  properties  of  the  clients  of  respondent  co^ 
poration.  At  the  time  of  the  hearing  in  this  matter  about  100  of 
such  certiorari  cases  were  still  pending  undisposed  of. 

No  express  agreement  was  made  between  the  corporation  as 
audi  and  the  said  attorney,  the  attorney  proceeding  under  hia 
original  nnployment  by  the  firm,  both  he  and  the  corporation's 
officers  tacitly  assuming  that  the  terms  of  the  attorney's  employ- 
ment by  the  firm  continued  to  bind  and  control  the  relations  be- 
tween the  attorney  and  the  corporation. 

In  the  spring  of  1913  certain  of  the  certiorari  cases  instituted 
by  the  attorney  in  the  year  1912  were  settled  by  agreement  between 
said  attorney  and  counsel  for  the  city  of  New  York  without  trial, 
the  city  refunding  portions  of  the  taxes  which  had  been  paid  by 
the  property  owners.  The  moneys  so  paid  by  the  city  of  5few 
York  were  paid  directly  to  the  owners  (tf  the  properties  involved 
which,  in  torn,  paid  to  the  corporation  amounts  equival^t  to  tbe 
compensation  provided  for  by  the  contracts  between  the  prqjerty 
owners  and  the  firm,  and  thereafter  the  corporation  paid  to  tbe 
attorney  the  fees  provided  for  in  the  agreement  between  himsc^ 
and  the  firm. 

Thereafter  the  corporation  secured  further  similar  employment 
by  property  owners,  caused  similar  applications  for  a  revision  or 
cancellation  and  review  of  assessments  to  be  filed  with  and  prose- 
cuted before  the  Commissioners  of  Taxes  and  Assessments,  by  its 
officers  appeared,  presented  proofs  and  made  argument  fiw  its 
clients  before  said  Commissioners  and  caused  certiorari  proceed- 
ings to  be  instituted,  prosecuted  and  tried  by  the  attorney  who  bad 
been  originally  employed  by  the  firm,  and  after  the  incorporation 
had  continued  to  act  for  the  corporation, 
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The  corporation  had  contianed  to  accept  employment  for  prop- 
erty owners  and  to  render  services  of  the  geaeAl  nature  above  out- 
lined, down  to  the  present  time,  except  for  the.  changes  in  the 
tenns  of  the  agre^nents  of  employment  hereafter  noted. 

In  or  abont  the  month  of  April,  1914,  the  corporation  began  to 
secure  employment  by  property  owners  imder  a  form  of  agree-, 
ment  whereby  the  property  owner  authorised  the  corporation  to 
take  "  any  lawful  proceeding  "  to  have  a  fair  and  equitable  tax 
assessment  imposed  for  the  year  covered  Ir?  the  agreemei^  «sA 
upon  the  property  specified  in  it,  and  agreed  to  pay  the  corporation 
as  compensation  1  per  cent  of  any  and  all  reductions  made  subse- 
quent to  the  execution  of  the  agreement,  wfaetlter  the  reductions 
were  obtained  by  oral  application  or  argument,  or  both,  or  by 
written  application  to,  or  argument  before,  the  Commiseioners  of 
Taxes  and  Assessments,  or  both,  or  by  certiorari  proceedings, 
or  otherwise,  no  charge  to  be  made  for  proceedings  in  connection 
with  any  valuation  which  was  not  rednced.  The  corporation,  on 
its  part,  agreed  "  to  undertake  said  proceedings,  to  use  diligent 
efforts  therein  and  to  assume  and  pay  all  expenses  and  disburse- 
ments incurred  by  it  in  connection  therewith." 

The  corporation  transacted  the  bnsiness  and  rendered  the 
agreed  services  pursuant  to  the  terms  of  such  agreement  down  to 
on  or  about  October  1,  1914.  It  did  not,  however,  institute  certio- 
rari proceedings  for  clients  who  had  signed  this  form  of  agreement, 
but  its  attorney  was  retained  by  certain  of  such  clients,  in  some 
cases  directed  so  to  do  by  respondent  as  agent  for  the  property 
owners,  and  for  them  he  instituted  and  prosecuted  such  certiorari 
proceedings,  in  the  course  of  which  the  corporation  furnished  him 
with  technical  data  as  to  real  estate  value  for  use  in  the 
proceedings. 

All  charges  by  said  attorney  for  such  professional  senaces  were 
understood  to  be  made  by  said  attorney  to  the  property  owners 
directly,  and  payment  therefor  to  be  made  by  the  property  own- 
ers directly  to  said  attorney.  Said  attorney  has  an  office  in  n 
ceediugs,  nol  including  any  litigation"  and  in  additicMi  to  that 
being  part  of  the-  attorney's  annual  retainer.  The  attorney  also 
conducts  a  general  law  practice  for  other  clients  than  respondent. 
In  the  month  of  October,  1914,  the  corporation  again  modified 
its  form  of  agreement,  and  under  the  modified  form  is  transacting 
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business  and  rendering  services  of  the  same  general  nature  as 
before,  except  as  modified  by  the  agreement.  The  modified  form 
of  agreement  is  in  all  respects  substantially  the  same  aa  the  forin 
of  agreement  last  above  referred  to,  except  that  in  the  modified 
form  of  agreement  the  corporation  "agrees  to  undertake  said  pro- 
ceedings, not  including  any  litigation,"  and  in  addition  to  that 
change  of  provision  was  inserted  in  the  new  agreement  as  foUows: 
"  Litigation  for  the  piirpose  of  securing  such  reduction  shall  be 
optional  with  the  undersigned  and  conducted  by  attomejs  and 
counsel  selected  and  paid  by  the  undersigned.  In  case  such  liti- 
gation results  in  reduction  of  the  said  valuation  or  assessment, 
the  aforesaid  .compensation  to  L.  Tannenbaum,  Strauss  &  Co.,  Inc., 
shall  be  reduced  by  an  amount  equivalent  to  the  reasonable  expense 
of  such  litigation,  including  the  reasonable  fees  of  the  attomevs 
and  counsel  engaged  therein ;  but,  in  ascertaining  such  reduction 
of  compensation,  the  amount  of  any  and  all  costs  which  may  W 
awarded  to  the  undersigned  in  any  such  litigation,  shall  first  be 
deducted  from  the  amount  of  such  expense  and  agreed  feea  Pro- 
vided, however,  that  in  the  event  that,  prior  to  any  such  litigation, 
a  reduction  shall  have  already  been  procured  by  L.  Tannenbaum, 
Strauss  &  Co.,  Inc.,  entitling  them  to  compensation  hereunder,  the 
compensation  which  they  would  have  received  except  for  sueli 
litigation  is  not  to  be  reduced  by  the  amount  of  any  attorneys'  or 
counsel  fees.  Said  L.  Tannenbaum,  Strquss  &  Co.,  Inc.,  is  not, 
in  any  event,  to  be  expected,  nor  is  it  hereby  authorized,  nor  does  it 
undertake  to  procure  or  supply  any  counsel  or  attorney  for  tlie 
undersigned,  or  to  institute  or  conduct  any  legal  proceedings  in 
behalf  of  the  undersigned." 

In  or  about  the  month  of  July,  1914,  the  corporation  published 
and  distributed  to  certain  real  estate  brokers  and  owners  whose 
assessments  the  corporation  had  investigated  and  others  with  whom 
the  corporation  had  done  business,  about  2,800  copies  of  a  pam- 
phlet, containing  in  addition  to  other  matters,  the  following: 

"  The  Tax  Efficiency  Service  of  L.  Tannenbatim,  Strauss 
&  Co.,  Inc.,  Xew  York. 

Are  your  taxes  too  high,  and,  if  so,  how  much  ? 

The  function  of  our  Tax  Efficiency  Service  is  to  ascertain 
what  you  ought  to  be  paying  and  secure  the  correct  readjust- 
ment. ,-.  I 
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"  Presenting  Your  Case.    - 

Once  we  establish  your  right  to  a  lowet  assessment  to  our 
personal  satisfaction,  -we  proceed  to  establish  it  l^all;. 

Our  tax  efficiency  experts  carry  the  matter  before  the  Com- 
missioners of  Taxes  and  Assessments  of  the  Ci^  of  New 
York,  arguing  your  case  personally  or  by  written  application 
or  argument  or  both. 

As  charges  are  made  for  these  proceedings  only  in  case  they 
are  successful,  you  are  assured  of  thoroughly  able  and  earnest 
representation. 

All  costs  are  covered  by  a  1  per  cent.  commisBion  paid  us 
on  whatever  reduction  is  obtained.  We  retain  counsel  where 
necessary  to  conduct  certiorari  cases,  and  the  charge  of  1  per 
cent,  includes  all  fees  and  expenses. 

Hence  our  Tax  Efficiency  Service  offers  you  either  a  posi- 
tive saving  or  positive  assurance  that  you  are  not  over-taxed. 

Here  are  figures  showing  some  representative  results  re- 
cently obtained  for  clients  by  our  Tax  Efficiency  Service: 


Original 

ReviMd 

AasesemeDt. 

Assessment 

Keduction. 

$2,460,000 

»2,270,000 

$190,000 

2,225,000 

1,900,000 

325,000 

nr,ooo 

580,000 

137,000 

1,271,000 

758,000 

613,000 

12,000 

8,000 

4,000 

140,000 

117,000 

23,000 

98,000 

60,000 

38,000 

210,000 

157,000 

53,000 

185,000 

120,000 

05,000 

1,900,000 

1,820,000 

80,000 

•  1,000,000 

895,000 

105.000 

1,280.000 

335,000 

945,000 

1,000,000 

890,000 

110,000 

1,12.%000 

776,000 

350.000 

975,000 

790,000 

185.000 

520,000 

300,000 

220,000 

105,000 

125.000 

40,000 

57,000 

43,000 

14,000 

b,  Google 


46i  Mkmobanda,  Commcnications  AHD  ReP0BT8 

"  Following  is  the  record  of  several  recent  decisions  handed 
down  by  Supreme  Court  Justice  Blenchard,  awarding  reduc- 
tions to  clients  whose  cases  we  carried  to  the  Supreioe  Court: 
"  From  New  York  Evening  Post,  March  26,  1914. 
"  Cut  in  Greene  Street  Taxes. 

Supreme  Court  Justice  Blanchard,  in  actions  before  him 
for  relief  from  assessments  on  property  in  the  Greene  street 
section,  ordered  the  following  reductions  yesterday:  J.  Man- 
del,  $55,000  to  $52,000;  Mabel  Mandel,  $83,000  to  $78,000; 
H.  S.  Mainhard,  $70,000  to  $66,000;  L.  Fisher,  $55,000  to 
$52,000;  T.  Woodbury,  $42,000  to  $38,000;  J.  Solomon, 
$40,000  to  $37,000. 

"  These  actions  were  brought  in  the  interest  of  the  various 
property  owners  by  us,"  said  L.  Tanneubaum  of  L.  Tannen- 
baum,  Strauss  &  Company,  "  and  we  have  been  striving  for 
three  years  to  secure  the  reductions.  Heretofore,  the  Tax 
Commissioners  acceded  to  requests  made  for  reductions  and 
this  is  the  first  time  they  compelled  us  to  go  to  the  courts  for 
relief." 

None  of  such  pamphlets  were,  however,  distributed  after  adop- 
tion of  the  last  modified  form  of  agreement,  in  October,  19U, 
imder  which  form  only  have  employments  l)een  accepted  since 
October,  1914. 

Since  the  month  of  June,  1914,  the  corporation  has  in  no  man- 
ner, either  for  itself  or  as  agent  for  clients,  or  in  any  other  capa- 
city, requested,  furnished  or  prot^ured  any  attomey-at-law  to  insti- 
tute or  conduct  legal  proceedings  of  any  kind  in  behalf  of  any 
client  or  other  person  or  corjioration,  and  has  stipulatd  that  it  will 
not  so  do  until  the  determination  of  this  matter  by  the  Attorney- 
General. 

At  no  time  has  the  corporation  retained  or  procured  or  furnished 
attorneys-at-law  to  appear  for  clients  before  the  Tax  Board ;  such 
appearances  have  always  been  by  the  Messrs.  Tanneubaum.  who 
are  not  admitted  attorneys  and  have  not  represented  thcmgelves 
to  be  such. 

Opinion 

There  can  be  no  question  but  that  the  business  conducted  V 
respondent  prior  to  Octolier,  1914,  as  outlined  in  the  statement 
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of  factB,  involved  the  violation  of  section  280  of  the  Penal  Law 
aud-wae  of  a  character  which  a  corporation  oould  not  lawfully  con- 
duct. It  instituted  and  conducted  certiorari  proceedings  for 
clients  through  an  attorney  selected,  employed,  fumidied,  directed 
and  paid  by  itself.  Though  the  act  of  employment  of  the  attorney 
occurred  prior  to  respondent's  incorporation,  the  relations  con- 
tinued after  the  incorporaticm,  certiorari  proceedings  were  insti- 
tuted by  him  after  the  incorporaticm  at  respondent's  direction  and 
in  part  for  respondent's  benefit.  This  I  inuet  hold  to  be  practising 
law  and  fumidiing  attorneys  and  counsel  to  render  legal  services 
on  the  part  of  the  corporation  in  violation  of  section  280  of  the 
Pemal  Law,  Inasmuch,  however,  as  that*  branch-  o£  respondrait's 
activities  has  wholly  ceased  since  October,  1914,  I  conclude  that 
no  public  interest  would  be  served  by  an  action  to  vacate  its  charter 
baseil  thereon. 

But  petitioner  contends  that,  aside  from  the  certiorari  proceed- 
ings, respondent  has  offended,  and  is  continuing  to  offend,  by 
reason  of  its  appearances  and  conducting  of  proceedings  for  re- 
vision and  cancellation  of  assessments  before  the  Board  of  Com- 
missioners of  Taxes  and  Assessments,  in  that  by  so  doing  it  is 
practising  law.  Ileajwudent  urges  in  its  defense  that  the  Board  of 
Taxes  and  Assessments  is  not  a  judicial  body  and  that  its  acts 
before  that  board  with  referenoe  to  proceedings  for  revisions  and 
cancellations  do  not  eonstitnte  practising  law  or  practising  or  ap- 
pearing as  an  attorney-at-law,  within  the  meaning  of  section  2-a 
of  the  Business  Corporaticms  Law  and  section  280  of  the  Penal 
Law. 

A  study  of  the  sftctiona  of  the  Greater  New  York  Charter  regu- 
lating the  making  and  revision  of  assessments  for  taxation,  sec- 
tions 880-80S,  inclusive,  discloses  that  the  assessments  in  the  first 
instance  are  made  by  and  represent  the  judgment  of  the  deputy 
tax  comraiasioiiera,  and  that  if  the  legality-  or  justice  of  any  assess- 
ment l)e  challenged,  complaints  with  reference  thei'cto  are  deter- 
mined by  the  Board  of  Taxes  and  Assessments,  after  a  hearing 
with  or  without  sworn  testimony  arcoriling  to  the  natiii'c  of  thi; 
complaint,  which  testimony  is  taken  either  by  the  Board  or  by  a 
deputy  tax  commissioner  duly  designate'!  for  that  purpose,  and 
must  be  reduced  to  writing  and  filed  in  the  main  office  of  the 
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board,  thereby  becoming  part  of  the  record  of  the  proceedings  with 
respect  to  tbe  atiaeHdiueiit.  In  making  final  disposition  of  such 
complaints  and  revising  or  cancelling,  or  refusing  to  revise  or 
cancel  an  assessment,  tbe  Board  of  Tasea  and  Assessments  is  not 
sitting  in  revie^v  of  determinations  which  the  members  of  tbe 
board  have  personally  made,  but  of  determinations  and  conclu- 
sions made  and  reached  by  the  deputy  tax  commissioners.  This 
function  of  the  Board  of  Taxes  and  Assessments  I  have  concluded 
to  be  judicial  in  its  nature,  giving  to  the  board,  while  exercising 
it,  the  character  of  a  judicial  body  within  the  meaning  of  section 
280  of  the  Fenal  Law,  which  declares  it  to  be  unlawful  for  a 
corporation  to  practice  or  appear  as  an  attorney-at-law  for  anv 
^rson  other  than  itself  in  any  court  in  this  State  or  before  any 
judicial  body. 

In  the  early  case  of  Chegary  v.  Jenkins  (1851),  5  X.  Y.  37([, 
it  was  held  that  assessors  in  determining  whether  the  plaintiff's 
property  was  taxable  as  a  dwelling  or  exempt  as  a  seminary  of 
learning,  acted  judicially  and  that  the  rule  fliat  ministerial  of- 
ficers who  execute  the  process  o£  courts  are  protected  if  the  process 
shows  upon  its  face  that  the  court  had  jurisdiction  to  issue  it, 
applies  to  an  officer  acting  pursuant  to  an  assessment  made  by  the 


In  stating  the  unanimous  opinion  of  the  court,  Ruggles,  Chief 
Justice,  referring  to  the  case  of  Savaeool  v.  Boughton,  5  Wend, 
170,  says: 

"  It  was  there  settled  that  a  ministerial  officer  is  protected 
in  the  execution  of  process  whether  the  same  issue  from  i 
court  of  general  or  limited  jurisdiction  although  auch  court 
have  not  in  fact  jurisdiction  in  the  case,  provided  it  appears 
on  the  face  of  the  process  that  the  court  has  jurisdiction  of 
the  subject-matter  and  the  process  in  other  respects  shows  no 
want  of  authority.  The  principle  established  in  the  case  here 
cited  is  applicabJe  fo  the  case  before  the  court.  The  assessors 
in  determining  whether  the  plaintiff's  property  was  taxable 
as  a  dwelling,  or  exempt  as  a  seminary  of  learning,  acted 
judicially  and  within  the  sphere  of  their  duty," 

In  Barh\-te  v.  Shepherd,  35  X.  Y.  238  (18fi6),  the  Court  of 
Appeals  cited  with  approval  the  Cregary  case  (supra),  and  after 
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a  quite  exhaustive  examination  and  review  of  the  authorities  again 
declared  the  judicial  character  of  the  work  of  aasesaors  in  making 
assessments  and  enumerated  and  discussed  some  of  the  purely  legal 
questions  which  assessors  are  frequently  called  upon  to  decide. 
The  Court,  among  other  things,  aays: 

"  An  examination  of  the  nine  several  subdivisions  of  sec- 
tion 4  of  title  1,  chapter  13  {the  then  Tax  Law),  will  satisfy 
anyone  having  some  acquaintance  with  the  decisions  of  the 
courts,  and  the  difference  of  opinion  often  prevailing  among 
judges  and  lawyers  in  respect  to  the  questions  necessarily  aris- 
ing under  these  provisions,  that  the  performance  of  the  duties 
of  an  assessor  in  considering  the  subject  of  exemption  from 
taxation,  will  be  one  of  considerable  embarrassment.  It  is 
made  their  duty  by  section  8,  referred  to  above,  to  ascertain 
by  diligent  inquiry  who  are  the  taxable  inhabitants  and  the 
real  and  personal  property  which  ia  taxable  within  their  re- 
spective towns  or  wards.  It  devolves  upon  them  to  deter- 
mine who  are  residents;  what  real  and  personal  property  ia 
exempt  by  the  constitution  of  the  state  or  of  the  United 
States;  what  buildings  are  exempt  as  colleges,  academies, 
seminaries  of  learning  or  public  worship ;  who  is  a  minister 
or  priest  and  under  what  circumstances  he  may  claim  an  ex- 
emption, and  how  much  of  his  real  and  personal  property  is 
subject  tq  taxation.  '  The  question  of  residence  is  often  one  of 
very  great  difficulty.  It  will  be  found  by-a  reference  to  the 
law  reports  of  this  state  that  the  judges  of  this  court  and  of 
the  New  York  superior  court  were  not  in  accord  in  holding 
a  building  exempt  as  a  seminary  of  learning  or  taxable  aa  a 
dwelling.  *  *  *  It  will  be  found  that  all  the  reported 
cases  recognize  that  assessors  do  act  judicially  in  deciding  or 
determining  certain  questions  which  come  before  them  in  the 
performance  of  their  duties  and  that  when  they  do  so  act  they 
are  not  liable  in  an  action  for-  errors  or  mistakes  in  their 
decisions.  The  cases  are  not  uniform  in  respect  to  the  occa- 
siona  when  these  officera  do  act  judicially  and  when  minis- 
terially," 

In  Swift  V.  City  of  Poughkeepsie  (1S68),  37  X.  Y.  511,  the 
Court  said: 
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"  The  other  question  also,  to  wit:  that  the  aseessors  in  mak- 
ing their  determination  acted  jndieially  and  aie  entitled  to 
the  protection  which  is  accorded  to  all  tribunals  and  parties 
thus  acting  can  no  longer  be  r^arded  as  an  open  question  in 
this  court.  This  point,  ao  far  ae  the  assessors  are  concerned, 
seems  to  have  been  put  at  rest  in  Barhyte  v.  Shepherd,  35 
X.  Y.  238." 

In  Ireland  v.  City  of  Rochester  (XSeg),  51  Barb.  414,  the 
Court,  speaking  of  the  imposition  of  assessmen'tB  (assessments  for 
local  improvement  made  by  the  common  council)  says: 

"  It  is  in  the  nature  of  a  judicial  proceeding  against  them 
and  its  effect  is  to  take  their  property  for  public  uae-  *  *  * 
It  is  a  plain  principle  of  justice  applicable  to  all  judicial 
proceedings  that  do  person  should  be  condemned  or  shall  suf- 
fer judgment  against  him  without  an  opportuni^  to  be 
heard." 

In  Buffalo  and  State  Line  Railroad  Company  v.  SupOTvisors 
of  Erie  County,  4S  N.  Y.  03  (1871),  the  Court  refers  to  its  de- 
cisions in  the  Swift  and  Barhyte  cases  (supra),  and  holds  that 
assessorB  in  making  assesaments  in  all  cases  where  they  have  juria- 
diction  act  judicially,  the  Court  deciding: 

"  The  assesBors  are  quasi-judicial  officers  and  the  assess- 
ment roll  when  finally  completed  by  the  supervisors  of  the 

county  stands  as  n  judgment." 

In  referring  to  the  case  of  Whitney  v.  Tbomas,  23  N.  Y,  281, 
where  collateral  attack  upon  an  assessment  was  permitted,  the 
Court  said: 

"  The  assessment  was  also  held  to  be  void  in  that  case  for 
another  reason  affecting  the  jurisdiction  of  the  assessors. 
The  lands  were  not  assesBcd  according  to  the  fact  either  as  the 
lands  of  a  resident  oivner  or  of  a  non-resident.  They  were 
assessed  to  a  third  person,  who  had  no  ownership  and  pos- 
Hpssion  and  no  connection  with  them.  It  was  not  a  mere  error 
of  the  assoasors  but  a  disregard  of  the  facts  of  the  case.  They 
entered  n  false  judgment,  not  warranted  by  any  facts  proren. 
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It  could  not  be  called  a  mistake  of  law  or  fact,  such  as  the 
assessore,  acting  as  quasi-judicial  officers,  might  honestly 
make.  *  *  *  Jurisdiction  is  a  subject  which  relates  to  the 
power  of  the  court,  and  not  to  the  right  of  the  parties  as  be- 
tween each  other.  If  the  law  confers  the  power  to  render  a 
judgment,  then  the  court  has  juriadiction;  what  shall  be  ad- 
juclged  between  the  parties  and  with  which  is  the  ri^t,  is 
judicial  action  by  bearing  and  determining  it.  When  a  court 
has  jurisdictiou,  it  has  a  right  to  decide  every  question  which 
oocoxs  in  a  cause;  and  whether  its  decision  be  ooriect  or 
otherwise,  its  judgtaent  is  biudiug  in  every  other  court,  but 
if  it  acts  without  authority  its  judgments  are  nullities." 

Judge  Earl,  in  a  concurriug  opinion,  says: 

"  It  is  now  settled  that  assessors  in  mAing  assessments  in 
all  cases  where  they  have  jurisdiction  act  judicially.  This 
land  was  situated  in  the  town  of  Hamburgh,  and,  hence,  the 
assessors  of  the  town  had  jurisdiction  to  assess  it.  In  exer- 
eiaing  this  jurisdiction  they  were  to  decide  not  only  all  ques- 
tions of  fact  involved  but  also  all  questions  of  law.  Among 
other  things,  they  were  to  determine  whether  this  land  was 
to  be  assessed  as  resident  or  nim-resident  land,  and  that  was 
a  question  of  both  law  and  fact  *  *  *,  Iq  guch  a  case  it 
cannot  be  that  the  assessors  are  to  determine  at  their  peril. 
On  the  contrary,  I  have  no  doubt  that  whichever  way  they 
decide  they  have  the  immunity  of  judicial  officers ;  and  as 
they  will  be  protected  all  persons  who  act  upon  their  assess- 
ment in  enforcing  the  tax  will  nave  equal  protection ;  and  the 
tax  after  it  has  once  reached  the  treasurer  of  the  county  can 
no  more  be  collected  back  than  if  it  had  been  placed  there  as 
the  proceeds  of  a  judgment  of  a  regular  court." 

In  Matter  of  Ford  (1872),  6  Lans.  92,  the  Court  uses  this 
language : 

"  The  duties  of  assessors  in  making  assessments  are  of  a 
'  judicial  nature '  and  it  is  a  fundamental  rule  that  in  all 
judicial  or  quasi-judicial  proceedings  whereby  the  citizen 
may  be  deprived  of  his  property  he  shall  have  notice  and  an 
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opportunity  of  a  hearing  before  the  proceedings  can  become 
effectual." 

In  Williams  v.  Weaver  (1878),  75  N.  Y.  33,  the  court  in  the 
opinion,  says: 

"  But  for  an  erroneoue  assessment,  the  assessors,  while  act- 
ing in  that  capacity  are  not  individually  liable,  and  therefore 
there  is  no  remedy  by  action  against  them  for  the  grievance 
complained  of  by  the  plaintiff.  That  class  of  public  officials 
is  charged  with  duties  which  require  the  exercise  of  judicial 
functions,  and  when  they  are  called  upon  thus  to  act  they 
are  protected  from  the  consequences  which  may  flow  from  any 
error  they  may  commit." 

In  Mayor,  etc.,  of  JTew  York  v.  Davenport  (1883),  92  X.  T. 
604,  Judge  Pinch,  writing  the  unanimous  opinion,  uses  this  lan- 
guage: 

"  The  assessors  of  the  several  towns  first  make  out  their 
rolls  and  determine  the  valuations.  In  this  respect  they  act 
judicially  and  any  erroneous  decision  can  only  be  corrected 
by  a  direct  review  of  their  proceeding,  whenever  thty  have 
kept  within  their  jurisdiction.  If  they  have  so  acted,  their 
conclusions  cannot  be  assailed  either  1;^  a  suit  at  law  against 
them,  or  against  those  who  take  the  further  steps  toward  cot- 
lection  based  upon  their  action." 

The  court  cites  in  support  of  that  proposition  Barhyte  v.  Shep- 
herd, Swift  V,  Poughkeepsie,.  Buffalo  and  S.  Line  R.  K.  Co.  v. 

Supervisors  of  Erie  (supra). 

In  Matter  of  Ferris  (1887),  10  N.  Y.  St.  Hep.  480  (Superior 
Court  of  ItutfHio),  the  court  usph  this  language: 

"  In  levviijg  this  asse.ssment  the  assessors  acted  in  a  judi- 
cial capacity,  and  their  determination  is  a  judgment.  *  *  • 
It  has  nli'cndy  been  seen  that  acting  Upon  their  opinion 
produces  a  judgment." 

lu  Stanley  v.  Suiwrvisors  of  Albany  (1887),  121  U.  S.  5^:?- 
550,  the  court  said: 
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"  In  nearly  all  the  states,  probably  in  all  of  them,  pro- 
vision is  made  by  law  for  the  correction  of  errors  and  irregn- 
larities  of  assessors  in  the  assessment  of  property  for  the  pur- 
pose of  taxation.  This  is  generally  through  boards  of  revision 
or  equalization  as  they  are  often  tpnne<l,  with  sometimes  a 
right  of  appeal  from  their  decision  to  the  courts  of  law  *  *  *. 
To  these  boards  of  revision  by  whatever  name  they  may  be 
called,  the  citizen  must  apply  for  relief  against  excessive  and 
irregular  taxation  where  assessors  had  jurisdiction  to  assess 
the  property.  Their  action  is  judicial  in  its  character.  They 
pass  judgment  on  the  value  of  the  property  upon  personal 
examination  and  evidence  respecting  it.  Their  action  being 
judicial,  their  judgments  in  cases  within  their  jurisdiction 
are  not  open  to  collateral  attack." 

In  Matter  of  Corwin  (1892),  135  X.  T.  245,  Maynard,  J., 
speaks  of  an  assessment  as  a  judgment  thus: 

"  The  taxpayer  could  not  anticipate  the  action  of  the  as- 
sessors, and  service  of  the  writ  upon  them  before  they  had 
entered  the  judgment  sought  to  be  reviewed  would  be  prema- 
tnre." 

In  United  States  Trust  Co.  v.  Mayor,  etc.  of  X.  Y.  (ISO.",). 
144  N.  Y.  488,  492,  plaintiff  sought,  by  action  to  recover  hack 
taxes  paid  by  it,  upon  property  which  it  claimed  to  be  exempt  l)y 
law  from  taxation.  The  claim  had  been  pi-esented  to  the  tax  cont- 
missionerg,  who  reduced  but  refused  to  cancel  the  assessments. 
Xo  review  by  certiorari  was  had.  The  court,  referring  to  the  fail- 
ure of  plaintiff  to  obtain  a  review  by  certiorari,  said : 

"  This  was  the  remedy  which  the  statute  prescribed  for 
the  review  of  assessments  illegal,  erroneous  or  unequal  and 
through  which  a  reversal  might  he  had,  and  it  is  the  appro- 
priate proceeding  at  law  to  correct  the  errors  of  the  taxing 
officers.  They  were  acting  jxidicially  in  assessing  the  plain- 
tiff and  their  action  had  all  the  force  and  effect  of  a  judg- 
ment, which,  while  open  to  review  by  some  direct  proceeding 
prescribed  by  law,  is  secure  against  collateral  attack." 
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In  Brooklyn  Eiev.  R.  K,  Co.  v.  City  of  Brooklyn  (Kings  County 
Si)o<-iHl  Term,  18»(i),  16  Misc.  41fl,  the  court,  at  page  417.  says; 

"  Assessors  act  under  the  law  upon  a  notice  of  hearing  to 
all  persons  interested,  and  after  hearing  all  who  come  beforp 
them.  Their  attpatation  of  the  assessment  rolls  in  the  form 
and  words  prescribed  by  law  is  a  judicial  act  of  unquestion- 
able verity.  *  *  *  If  they  were  allowed  to  impeach  it  by 
their  testimony,  no  tax  levy,  however  exactly  and  legally  cast, 
would  be  safe." 

In  City  of  Xew  York  v.  McLean  (1902),  170  K.  Y.  383,  the 
court  said: 

"  Tlie  board  of  taxes  and  assessments,  in  making  the  aa- 
sesameiit  which  is  sought  to  be  enforced  by  this  action,  arte"! 
judicially.  Hence,  the  important  question  presented  is 
whether  it  had  such  jurisdiction  of  the  person  of  the  defend- 
ant as  authorized  it  to  make  a  personal  assessment  against 
him.  That  it  had  jurisdiction-  to  assess  the  shares  of  stork 
Itelonging  to  him  and  which  stood  in  his  name  is  not  denied. 
Did  it  not  have  such  jurisdiction  of  his  person  as  authorized 
it  to  make  an  assessment  which  could  be  enforced  against 
him  jieisoiially?  We  think  not.  Xo  sovereignty  i-nn  subjei"t 
either  property  not  within  its  territorial  limits  or  the  person 
of  one  not  within  its  boundaries  to  its  judicial  decisions." 

In  Mercantile  National  Bank  v.  Mayor  of  Xew  York  (lft02). 
172  X.  Y.  41,  the  court  uses  this  language: 

"  Thus  the  commou  law  writ  of  certiorari,  in  bringing  ap 
for  review  the  proceedin/js  of  the  commissioners  of  taxes  «nl 
assessments,  which  are,  unquestionably,  judicial  in  their 
nature,  would  present  questions  of  jurisdiction,"  etc. 

In  Citj-  of  New  York  v.  Vanderveer  (1904),  91  App.  Diy.  .103, 
the  court  siivH: 

"  In  lei-iring  the  assessment  the  assessors  act  judicially  and 
their  action  hati  nil  the  force  and  effect  of  a  judgment.  A 
judgment  regular  upon  its  face  imports  absolute  verity  and 
in  action  thereon  the  record  forms  the  basis  for  it  and  it  is 
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□either  to  be  increased  nor  (liminiBbed  in  the  obligation  cre- 
ated thereby.  Suck  judgment  is  not  open  to  attack,  nor  can 
it  be  questioned  collaterally." 

Counsel  for  respondent  has  cited  eases  from  several  foreign 
jiirisdiotions  in  which  are  found  dicta  seeming  to  lend  anpport  tn 
his  contention  that  the  board  of  commissioners  of  taxes  and  asaess- 
monts  is  not  a  judicial  body,  but,  as  we  are  engaged  in  the  work 
of  construing  a  statute  of  Xew  York  State  and  as  the  courts  of 
iXew  York  have  decided  over  am!  over  again  that  the  acta  of  such 
boarils  arc  ]ndi<'iftl  in  their  nature,  that  proceedings  before  them 
are  in  the  nature  of  judicial  proceedings,  and  that  their  determina- 
tions have  the  attributes  and  effect  of  judgments,  I  have  refrained 
from  discussing  such  foreign  citations.  Kespondent  has  referred 
also  to  several  Jfew  York  eases,  none  of  which  decides,  however, 
that  fwiards  of  asscasora  or  boards  of  tax  comniiasi oners  are  not, 
while  reviewing  assessments  upon  application  for  revision  or  can- 
cellation, judicial  bodies. 

While  in  MrMahon  v.  Palmer,  102  N.  Y,,  the  court  says: 

"  The  proceedings  by  which  taxes  for  govemmeutal  pur- 
poses have  been  assessed,  levied  and  collected  from  the  citizen 
have  always  been  regarded  as  administrative  and  not  judicial 
in  their  character." 

that  was  not  the  question  before  the  court  for  its  decision  and 
the  statement  is  at  variance  with  the  long  line  of  decisions  above 
considered,  and  in  the  same  opinion  the  court  speaks  of  "  the  exer- 
cise of  the  judicial  powers  conferred  upon  the  assessors  in  making 
the  assessment  in  question,"  and  holds  that  such  assessment  may 
not  be  collaterally  attacked. 

The  Zborowski  and  DePeyster  eases  (68  N.  Y.  88,  and  32  App. 
Div,  6)  did  not  consider  or  decide  as  to  the  nature  or  character 
of  the  acts  or  determinations  of  assessors  or  other  officers  perform- 
ing similar  functions.  The  boards  whose  acta  were  before  the 
(■ourt  in  tbnse  cji.sos  wei-c  jriveu  by  law  no  power  nor  charged  with 
any  duty  to  hold  hearings,  take  testimony  or  make  adjudications. 

Matter  of  Hempstead,  32  App.  Div.  6,  decides  that  a  summary 
investigation  of  .the  financial  affairs  of  n  town  by  jind  bef^n'e  n 
judge  pursuant  to  the  provisions  of  the  General  Municipal  Law  ia 
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a  judicial  proceeding  and  a  special  proceeding  within  the  meaning 
of  Beetions  3333  and  3334  of  the  Code  of  Civil  Procedure,  and 
that  therefore  an  appeal  from  the  order  made  therein  lies  to  the 
Appellate  Division.  Though  CuUen,  J.,  in  the  opinion,  saya  that 
the  action  of  assessors  and  other  tax  officers  in  the  levying  or  im- 
position of  a  tax  is  the  action  of  "  an  administrative  or  executive 
branch  of  the  government"  and  therefore  not  proceedings  in  court, 
he  also  says  their  actions  are  judicial  in  the  broad  sense  of  that 
term. 

In  People  ex  rel.  Kendall  v.  Feitner,  51  App.  Div.  196,  and 
People  ex  rel.  Thompson  v.  Feitner,  168  N.  Y.  441,  cited  by 
respondent  such  expressions  as  "  mere  administrative  tribunals '" 
and  "  mere  taxing  officers  "  were  used  in  speaking  generally  of  the 
Board  of  Commissioners  of  Taxes  and  Assessments.  The  expres- 
sions were,  however,  obiter  for  the  reason  that  the  nature  or  char- 
acter of  that  board  or  its  functions  was  not  before  the  court,  which 
was  considering  the  power  and  duty  of  the  court  in  certiorari  pro- 


Smith  V.  The  State  of  'Sew  York,  214  N.  Y.  140,  does  not  de- 
cide that  the  Board  of  Claims  is  not  a  judicial  body,  but  that  it 
is  not  a  court  in  the  strict  sense  of  that  term.  To  the  same  effect 
is  People  ex  rel.  Swift  v.  Luce,  204  IS'.  Y.  478.  Armstrong  v. 
Murphy,  65  App.  Div.  126,  involved  the  action  of  a  police  com- 
missioner in  granting  or  withholding  a  theatrical  license  whieh 
was  held  to  he  administrative  and  not  judicial.  ■  Thus  it  will  be 
seen  that  none  of  the  cases  cited  by  respondent  from  our  own  courts 
hold  contrary  to  the  conclusion  which  I  have  reached  that  the 
Board  of  Commissioners  of  Taxes  and  Assessments  when  hearing 
and  determining  applications  for  revision  and  cancellation  of  as- 
sessments is  a  judicial  body  at  least  within  the  meaning  of  section 
280  of  the  Penal  Law.  The  words  "  any  judicial  body  "  used  in 
that  section  must  be  given  some  meaning  if  that  result  is  reason- 
ably possible.  If  the  prohiliitions  of  the  section  refer  only  to  pro- 
ceedings in  a  court  or  Iwfore  a  judge  bearing  those  statutory  titles, 
the  term  "  any  judicial  body  "  is  a  mere  redundance  and  adds 
nothing  to  the  meaning  of  the  section.  There  should  he  no  strain- 
ing to  reach  such  a  conclusion  in  order  to  find  justification  for 
corporations  to  engage  iu  the  business  of  representing  clients  in 
legal  proceedings. 
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It  ia  also  my  opinion  that  a  corporation  which  makes  it  its  busi- 
ness, for  pay,  to  prepare  and  present  to  the  Board  of  Taxes  and 
Assessments,  or  to  designated  deputy  commissioners,  applications 
for  persons  or  other  corporations  to  bring  about  revision  or  can- 
cellation of  assessments  and  to  take  charge  of  the  proceedings  with 
reference  to  the  hearing  and  determination  of  such  applications, 
and  to  advocate  before  such  board  or  deputy  commissioners  such 
revision  or  cancellation,  is,  while  so  doing,  practising  law  and  prac- 
tising and  appearing  as  an  attorney-at-law  before  a  judicial  body, 
lis  those  expresaiona  are  commonly  understood,  and  within  the 
meaning  of  spction  280  of  the  Penal  Law  and  section  2-a  of  the 
Business  Corimrations  Law. 

Section  liSO  of  the  Penal  Law  makes  it  unlawful  for  any  cor- 
poration 

1.  To  practice  or  appear  as  an  attomey-at-law  for  any  person 

other  than  itself  in  any  court  in  this  State  or  before 
any  judicial  body. 

2.  To  make  it  a  business  to  practice  as  an  attomey-at-law  for 

any  person  other  than  itself  in  any  of  the  said  courts. 

3.  To  hold  itself  out  to  the  public  as  being  entitled  to  prac- 

tice law  or  render  or  furnish  legal  services  or  advice. 

4.  To  furnish  attorneys  or  counsel  to  render  legal  service  of 

any  kind  in  actions  or  proceedings  of  any  nature  or  in 
any  other  way  or  manner. 

5.  In  any  other  manner  to  assume  to  be  entitled  to  practice 

law  or  to  assume,  use  or  advertise  the  title  of  lawyer  or 
attorney,  attorney-at-law  or  equivalent  terms  in  any  lan- 
guage in  such  manner  as  to  convey  the  impression  that 
it  ia  entitled  to  practice  law,  or  to  furnish  legal  advice, 
services  or  counsel. 

6.  To  advertise  that  either  alone  or  together,  with  or  by  or 

through  any  person,  whether  a  duly  and  regularly  ad- 
mitted attomey-flt-law,  or  not,  it  has  ou-ns,  conducts,  or 
maintai)is  a  law  office  or  an  offi-ce  for  the  practice  of  lato. 
or  for  furnishing  legal  advice,  services  or  counsel. 
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1.  To  solicit  itself,  or  by  or  through  its  officers,  agents  or  €Jii- 
ployes  any  claim  or  demand  for  the  purpose  of  bringing 
an  action  thereon  or  of  presenting  as  attomey-at-law,  or 
for  furnishing  legal  advice,  services  or  cotinsel  to  a  per- 
son sued  or  about  to  be  sued  in  any  action  or  proceeding 
or  against  whom  an  action  or  proceeding  has  been  or  is 
about  to  be  brought,  or  who  may  be  aSected  by  any  action 
or  proceeding  which  has  been  or  may  be  instituted  in 
any  court  or  before  any  judicial  body,  or  for  the  purpose 
of  80  representing  any  person  in  the  pursuit  of  any  l^al 
remedy. 

Section  2-a  of  the  Business  Corporations  Law  provides  as  fol- 
lows: 

"  Xo  corporation  shall  he  organized  or  created  under  the 
provisions  of  this  chapter  for  the  purpose  or  purposes  of  con- 
ducting any  branch  of  the  'practice  of  law,  or  of  retaining  of 
employing  an  attorney  or  attorneys  to  fumi^  legal  advice. 
draw  legal  papers  or  perform  legal  services  of  any  J'lnd  or 
description,  either  directly  for  the  person,  persons  or  corpora- 
tion for  whose  use  such  services  are  rendered,  or  for  the  cor- 
poration retaining  such  attorn^  in  compliance  with  any  eon- 
tract  of  employment  of  the  corporation  or  of  the  attorney 
made  by  the  corporation 'with  any  other  person,  persons  or 
•  corporation.  The  statement  of  the  purpose  or  purposes  of  a 
corporation,  in  any  certificate  filed  under  the  provisions  of 
this  chapter,  in  whatsoever  language  the  same  may  be  set 
forth,  shall  not  be  held  or  construed  to  confer  on  the  cor- 
poration the  power  to  transact  any  business  specified  in  this 
section  as  a  purpose  for  which  the  creation  of  a  corporation 
under  this  cha]>ter  is  prohibited:  nod  particularly  when  the 
stated  objects  of  a  corporation  include  the  collection  of  debts 
or  accounts,  in  words  or  substance,  they  shall  not  he  constmed 
to  include  the  employment  or  furnishing  of  attorneys  to 
prosecute  any  action  or  pursue  any  legal  or  equitable  remedy 
in  aid  of  such  collections," 
In  order  to  find  that  respondent  has  engaged  in  a  business  tin- 
lawful  to  it,  it  is  not  necessary  to  find  that  it  has  violated  section 
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280  of  the  Penal  Law  above  referred  to>  though  of  eourfle  if  it  has 
violated  the  Penal  Law  in  the  respect  complained  of,  it  has  been 
engaged  in  a  busineaa  unlaw-ful  to  it  and  hae  made  itself  liable  to 
action  for  annulment  of  its  charter.* 

In  Matter  of  Co-operative  Law  Co.,  198  N.  Y.  479,  the  Court 
of  Appeals  has  held  that  it  was  unlawful  for  a  eorimration  to 
engage  in  the  practice  of  law  before  the  enactment  of  the  statutes 
above  referred  to. 

What  then  ig  the  meaning  of  the  term  "  practice  law,"  and  what 
acta  constitute  practising  law,  practising  and  appearing  as  attor- 
ney-at-law?    Counsel  for  respondent  in  his  brief  says: 

"  No  court  so  far  as  respondent  is  aware  has  detiued  the 
practice  of  law  in  terms  sufficiently  explicit  or  general  to 
cover  all  cases  in  which  the  phrase  requires  interpretation." 

It  is  true  there  have  not  been  many  judicial  attempts  at  such 
definition,  but  those  which  I  have  been  able  to  find  seem  to  support 
the  contention  that  the  services  rendered  by  respondent  before  the 
tax  board  constituted  practising  law. 

In  Eley  v.  Miller,  34  N.  E.  836  (Indiana  Appellate  Court. 
1803),  it  was  said: 

"  As  the  term  is  generally  understood  the  practice  of  the 
law  is  the  doing  or  performing  ser\'ipe9  in  a  court  of  justice 
in  any  matter  depending  therein,  throughout  its  various  stages 
and  in  conformity  to  the  adopted  rules  of  procedure.  But  in 
a  larger  sense  it  includes  legal  advice  and  counsel,  the  prepa- 
ration of  legal  instruments  and  contracts  by  which  legal  rights 
are  secured,  although  such  matter  may  or  nwy  not  be  depend- 
iiuf  in  a  court." 

In  re  Duncan,  24  L.  K.  A.  (Xew  Series)  TSO  (South  Carolina 
Sup.  Ct.,  1909),  the  court  said: 

"  It  is  too  obvious  for  discussion  that  the  practice  of  law 
is  not  limited  to  the  conduct  of  cases  in  court.  According  to 
the  generally  understood  definition  of  the  practice  of  law  in 
this  country,  it  embraces  the  preparation  of  pleadings  and 
other  papers  incident  to  actions  and  proceedings  on  behalf 
of  clients  before  judges  and  courts  and  in  addition  convey- 
ancing, the  preparation  of  legal  instruments  of  all  kinds,  and. 
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in  general,  all  advice  to  clients  and  all  action  taken  for  then: 
in  viaiters  connected  with  the  law.  An  atiomey-ai-law  is  on'- 
who  engages  in  any  of  these  branches  of  the  practice  of  law. 
The  following  is  the  concise  definition  given  bj  the  Suproue 
Court  of  the  United  States:  '  Persons  acting  professionally  in 
legal  formalities,  negotiations  by  the  wfirrant  or  authority-  Dt 
their  clients  may  he  regarded  as  attorney-at-law  within  the 
meaning  of  that  designation  as  eniployed  in  this  country.'  " 

(The  United  States  Supreme  Court  case  above  referred  to  k 
Savings  Bank  v.  Ward,  infra.) 

In  this  case  it  was  held  that  a  disbarred  attorney  was  guilty  of 
contempt  in  accepting  a  fee  for  his  servicea  in  attempting  to  induce 
a  committing  magistrate  to  release  on  payment  of  a  fine,  one  com- 
mitted for  failure  to  pay  such  fine,  under  a  sentence  imposing  n 
fine  or  imprisonment  "  allhough  all  thai  he  contracted  to  do  might 
have  been  done  hy  one  not  admitted  to  the  bar."  - 

In  Savings  Bank  v.  Ward,  10  U.  S.  195,  this  language  is  used: 
"  Persons  acting  professionally  in  legal  formalities,  nego- 
tiations or  proceedings  by  the  warrant  or  authority  of  their 
clients  may  be  regarded  as  attomeys-at-law  within  the  mean- 
ing of  that  designation  as  used  in  this  country ;  and  all  such 
wheu  they  undertake  to  conduct  legal  controversies  or  trans- 
actions profess  themselves  to  be  reasonably  well  acquainte<i 
with  the  law  and  the  rules  and  practice  of  the  courts  and  they 
are  bound  to  exercise  in  such  proceedings  a  reasonable  degree 
of  care,  prudence,  diligence  and  skill." 
It  seems  quite  clear  to  me  that  the  business  conducted  by  re- 
spondent comes  within  the  definitions  of  practising  law  as  state! 
in  the  eases  above  referred  to  and  also  that  it  is  within  the  pro- 
hibition of  section  280  of  the  Penal  Law  and  section  2-a  of  the 
Business  Corporations  Law. 

If  an  assessment  is  illegal  or  too  high,  the  person  against  whom 
or  whose  property  such  assessment  has  been  made,  has  a  legal  right 
to  have  such  assessment  cancelled  or  reduced  if  he  makes  season- 
able application  therefor,  pursues  the  procedure  provided  by  law. 
and  presents  satisfactory  and  convincing  legal  argument  or  proof, 
or  both,  of  the  virtue  of  his  claim.  His  right  to  cancellation  or 
reduction  is  declared  by  law.     The  board  before  .which  he  must 
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urge  his  claim  is  created  and  its  powers  and  duties  in  the  premises 
are  declared  by  statute,  and  the  board  proceeds  under  rules  and 
regulations  which  have  the  force  of  law.     (Charter,  §  898.) 

When,  he  proceeds  before  the  tax  board  to  have  his  assessment 
canceled  or  reduced,  lie  is  undertaking  a  legal  proceeding  to  obtain 
a  legal  remedy  and  to  establish  a  legal  right.  If  the  application 
is  with  respect  to  an  assesameiit  of  real  estate,  the  application  must 
be  in  writing,  stating  the  ground  of  objection  thereto.  (Charter, 
§  895.)  If  the  application  is  with  respect  to  an  assessment  of 
personal  estate,  the  applicant  must,  and  in  any  case,  he  and  other 
witnesses  may  he  examined  on  oath,  and  such  testimony,  when 
taken,  must  be  reduced  to  writing  and  "  shall  constitute  part  of 
the  record  of  the  proceediriffs  upon  such  assessment."  (Charter, 
§  898.)  In  order  that  the  applicant  or  he  who  acts  for  him  in 
instituting  the  proceeding,  may  seasonnlily  present  and  properly 
prosecute  his  application,  it  is  necessary  to  know  when  and  where 
the  statute  has  provided  it  must  be  presented  and  the  rules  and 
regulations  governing  the  proceedings,  ITie  application  must  he 
properly  drawn  and  contain  allegations  of  law  or  fact,  or  both. 
sufficient  to  raise  a  lawful  issue,  or  the  applicant's  case  cannot  he 
heard  either  before  the  hoard  or  later  by  writ  of  certiorari. 

People  ex  rel.  Sutphin  v.  Feitner,  45  App.  Div.  542. 

People  ex  rel  Zollykoffer  v.  Feitner,  34  Misc.  299. 

People  ex  rel.  Greenwood  v.  Feitner,  77  App,  Div. 
428. 

People  ex  rel.  Boohm.v.  Wells.  92  X.  Y.  Supp.  769. 
Knowledge  of  the  law  is,  therefore,  neces.'^ary  for  the  proper 
preparation  and  prosecution  of  the  application,  and  this  is  espe- 
cially so  if  the  complaint  made  is  that  the  assessment  is  illegal. 
While  objections  on  the  ground  of  illegality  need  not  be  first  pre- 
sented to  the  tax  board,  in  order  that  they  may  he  heard  by  the 
court  on  review  by  certiorari,  yet  if  objections  are  presented  to  the 
board  on  any  grounds,  the  question  of  the  legality  of  the  assess- 
ment will  not  l)e  heard  on  certiorari  unless  that  objection  was  nlso 
presented  to  the  tax  hoard. 

Matter  of  McLean,  138  K  Y.  158. 

People  ex  rel.  Greenwood  v.  Feitner,  77  App.  Div. 
428. 
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If  the  assessment  attacked  is  for  personal  proper^^  the  purelv 
legal  question,  whether  the  character  of  personal  property  owned 
by  applicant  is  assessable  by  the  board  is  frequently  the  only  ques- 
tion at  issue.  If  the  taldng  of  testimony  is  necessary  in  support 
ol  applicant's  objections,  some  knowledge  of  the  rules  of  evidence 
is  at  least  desirable  for  the  proper  support  of  such  objections.  The 
questions  which  may  be  raised  and  litigated  before  the  tax  board 
are  the  same  questions  which  may  later  be  raised  and  litigated  be- 
fore the  court  In  certiorari,  and  they  are  heard  and  disiMsed  of  in 
precisely  the  same  way  and  upon  precisely  the  same  considera- 
tions of  law  and  fact  in  both  tribunals.  It  cannot  be  succesafnUy 
contended  that  one  who  undertakes  for  hire  to  conduct  the  cer- 
tiorari case  of  another  in  court  is  not  practising  law.  It  would 
seem  that  the  forum  in  which  the  work  is  performed  cannot  changp 
the  essential  nature  and  character  of  the  work  itself.  This  work 
is  such  as  attomeys-at-law  co^maonly  engage  in,  and  in  which  lav- 
men  do  not  commonly  engage.  It  involves  the  giving  of  le^l 
advice  and  counsel,  the  preparation  of  papers  incident  to  pro- 
ceedings on  behalf  of  clients,  and  action  taken  for  them  in  matters 
connected  with  the  law,  which  the  Kley  and  Duncan  cases  (supra) 
have  held  to  constitute  practicing  law.  A  corporation  which  does 
such  work  is  Jiutiiij;  profess  ion  ally  in  legal  formalities,  which  the 
Supreme  Court  of  the  United  States  has  said  irf  Savings  Hank  v. 
Ward  {supra)  is  the  work  of  attomeys-at-law,  and  is  practising 
and  appearing  as,  thnt  is,  in  like  manner  as,  and  doing  work  of 
the  character  usunlly  done  by  at  attomej--at-law  before  »  judicial 
body,  and  holding  itself  out  to  the  public  as  being  entitled  to 
render  and  furnish  legal  services  and  advice  and  furnishing  coun- 
Sfl  to  renilei  leqal  serMces  of  one  kiud  in  proceeding.'!  of  that 
nature  within  the  rac^nlng  and  prohibition  of  section  280  of  the 
Pennl  Law,  and  is  practising  law  within  the  meaning  of  that  term 
as  used  ill  section  2  t  of  the  Business  Corporations  Law. 

Tn  my  juilcnient  it  is  not  important  that  the  service  is  not  ren- 
dered in  a  court  before  a  judge.  Much  of  the  law^-er's  work  ia 
done  with  re.apect  to  matters  which  are  never  the  snl>ject  of  appear- 
nnce  in  court  or  of  court  record  or  procedure. 

Services  of  the  nature  which  respondent  has  been  Tendering  for 
clients  before  the  tnx  board  may  not  lawfully  be  rendered  hy  a 
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disbarred  attorney.  Section  86  of  the  Judiciary  Law  provides 
that  a  judgment  or  order  suspending  or  disbarring  an  attorney 
must  forbid  the  person  suspended  or  disbarred  from  appearing  as 
an  attorney  or  counselloi-at-law,  for  compensation  or  reward 
"  before  any  court,  judge,  justice,  board,  commiasion  or  other 
ptihlic  auihoriiy,"  thus  indicating  that  in  the  legislative  mind  such 
appearance  before  a  board,  conmiission  or  other  public  authority 
ia  practising  law. 

To  conclude,  aa  I  have,  does  not  make  it  necessary  to  hold  that 
an  individual,  not  an  attorney,  may  not  render  the  same  character 
of  services  before  the  tax  board  of  the  city  of  New  York,  or  before 
boards  of  assessors  outside  of  said  city,  or  appear  for  others  be- 
fore courts  not  of  record  outside  of  cities  of  the  first  and  second 
classes.  There  is  no  provision  of  statute  declaring  a  general  pro- 
hibition against  a  person  not  an  attorney  practising  law,  similar 
to  the  provision  of  section  2-a  of  the  Business  Corporations  Law, 
applicable  to  corporations.  While  the  Judiciary  Law,  section  88, 
provides  that,  certain  conditions  having  been  complied  with,  the 
Appellate  Division  shall  enter  an  order  licensing  and  admitting 
the  person  so  compliyng  "  to  practice  as  an  attorney  and  coun- 
sellor  in  aU  courts  of  the  state/'  and  the  same  law  in  Article  XV 
provides  for  the  examination  and  licensing  of  persons  applying  for 
admission  to  practice  as  attorneys  and  counsellors  "  in  the  courts 
of  record  of  the  state,"  the  only  statutory  prohibitions  or  restric- 
tions against  a  person  not  an  attorney  practising  law  are  found  in 
sections  270  and  271  of  the  Penal  Law.  Section  271  applies  only 
to  cities  of  the  first  and  second  classes  and  forbids  a  person  not 
regularly  admitted  to  practice  aa  an  attorney  in  the  courts  of  record 
of  this  state,  to  "  ask  or  receive,  directly  or  indirectly,  compensa- 
tion for  appearing  as  attorney  in  a  court  or  before  any  magistrate 
in  any  city  of  the  first  or  second  class,  or  to  make  it  a  buainess  to 
practice  as  an  attorney  in  a  court  or  before  a  magistrate  in  any 
city  of  the  first  or  second  class." 

Section  270  declares  it  to  be  unlawful  for  any  porson,  without 
having  first  been  duly  and  regularly  licensed  and  admitted  to  prac- 
tice law  in  the  courts  of  record  of  this  State, 
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1.  To  practice  or  appear  bb  an  attorney-at-law  or  as  attomey 

and  couuBeUot^at-law  for  another  in  a  court  of  record  in 
this  State,  or  in  any  court  in  the  county  of  New  York 
or  in  the  county  of  Kings. 

2.  To  make  it  a  business  to  practice  as  an  attorney  or  as  an 

attorney  and  counsellor-at-law  for  another  in  any  of  said 
courts. 

3.  To  hold  himflelf  out  to  the  public  as  being  entitled  to  prac- 

tice law  as  aforesaid,  or  in  any  other  manner. 

4.  To  assume  to  be  an  attorn^  or  counsellor-flt-law. 

5.  To  assume,  use,  or  advertise  the  title  of  lawyer,  or  attor- 

ney and  counsellor-at-law,  or  attorney-at-law,  or  eoun- 
sellor-at-taw,  or  attorney  or  counsellor,  or  attorney  and 
counsellor,  or  equivalent  terms  in  any  language,  in  such 
manner  as  to  convey  the  impression  that  he  is  a  legal 
practitioner  of  law. 

6.  In  any  manner  to  advertise  that  he,  either  alone  or  to- 

gether with  any  other  persons  or  person,  has,  owns,  cos- 
ducts  or  maintains  a  law  office  or  law  and  collection  of- 
fice, or  office  of  any  kind  for  the  practice  of  law. 

There  is  found  here  no  forbidding  of  the  individual  to  practice 
or  appear  for  another  "  in  any  court  in  this  State  or  before  any 
}udiciaZ  body"  such  as  is  found  in  section  280  relative  to  corpora- 
tions. The  declaration  here  is  against  practising  in  a  court  of 
record  in  this  State  or  in  any  court  of  the  county  of  New  York 
or  in  the  county  of  Kings.  Section  280  was  enacted  long  after 
section  270  and  seems  to  have  been  patterned  upon  it  in  the  main, 
but  to  have  forbidden  to  oorporationg  certain  privil^es  not  in 
terms  at  least  denied  by  section  270  to  individuals,  viz. :  that  of 
practising  and  appearing  as  an  attomey-at-law  before  courts  not  of 
record  outside  of  cities  of  the  first  and  second  classes,  and  before 
any  judicial  body,  rendering  and  furnishing  legal  services  or  ad- 
vice, furnishing  attorneys  or  counsel  to  render  legal  services  of  any 
kind  in  actions  or  proceedings  of  any  nature  or  in  any  other  way 
or  manner. 
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I  condode  that  in  prosacutiitg  and  cwdueting  pioceedings  for 
clients,  for  pay,  before  the  tax  board  for  the  cancellation  or  revis- 
ion of  asaessmeDts,  respondent  has  violated  section  280  of  the  Penal 
Law,  has  been  doing  a  character  of  huBiness  denied  to  corporations 
organized  under  the  Busiaeaa  Corporations  Law,  by  the  provisions 
of  section  2-a  of  that  statute,  contrary  to  the  public  pdicy  of  the 
State  regardless  of  statute,  and  that  it  should  no  longer  be  per- 
mitted to  engage  in  such  businesa. 

This  conclusion  is  not  out  of  harmony  with  any  of  the  authori- 
ties cited  by  respondent. . 

Bird  V.  Breedlove,  24  Qa.  623,  was  an  action  on  a  note  given  in 
payment  for  services  rendered  tbe  maker  by  the  payee  in  assisting 
to  procure  a  pardon  from  the  Georgia  L^islature.  Among. other 
defenses  it  was  urged  that  the  payee,  not  being  an  attorney,  could 
not  collect  pay  for  such  services.  The  plea  was  held  insufficient, 
the  court  saying,  "  What  law  is  there  that  restricts  business  of 
this  sort  to  attomeys-at-law  ?  We  know  of  nona"  In  that  case 
the  provisions  of  no  statute  were  invoked  in  supjiort  of  the  plea, 
nor  yteve  the  services  rendered  by  a  corporation. 

In  Valdes  v.  Larrinaga,  233  U.  S.  705,  the  question  whether 
tbe  services  rendered- constituted  practising  law  or  whether  the 
pnvon  rendering  them  was  an  admitted  and  licensed  attorney  was 
not  raised.  The  services  were  r^dered  in  aid  of  an  effort  to  ob- 
tain a  concession  or  franchise  from  the  military  governor  of  Porto 
Rico,  the  secretary  of  war  and  the  executive  council  of  Porto 
Rico.  The  question  before  the  court  was  one  of  public  policy,  it 
being  charged  that  the  services  were  in  the  nature  of  lobbying. 

In  Dunlap  v.  Lebus,  113  Ky.  237,  it  appeared  that  proceedings 
had  been  commenced  against  Lebus  by  the  auditor's  agent  to  re- 
cover a  large  amount  of  back  taxes  allied  to  be  due  the  State  of 
Kentucky.  Lebus  claimed  that  the  greater  part  of  tbe  claim 
against  him  was  illegal  and  unjust,  but  he  wished  to  avoid  pub- 
licity and  litigation  and  to  settle  the  matter  by  compromise.  He 
employed  Dunlap,  not  an  attorney,  to  assist  him  in  bringing  about 
snch  compromise.  The  services  rendered  by  Dunlap  were  ren- 
dered in  and  about  n^otiationa  purely,  and  he  finally  effected  a 
settlement.  At  his  own  expense  he  obtained  legal  advice  from  an 
attorney.    The  action  was  to  recover  the  lump  sum  which  Lebus 
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had  agreed  to  pay  if  Dunlap  effected  the  Bettlement  One  def^ise 
was  that  Dunlap,  not  being  an  attorney,  could  not  recover  pay  for 
the  Bervicee.     The  Kentucky  statute  provided : 

"  No  person  shall  practice  as  an  attomey-at-law  tn  any 
court  until  he  has  obtained  a  license  to  do  so." 

The  court  said : 

"  The  services  required  to  be  rendered  under  appellant'd 
allied  empl(^ment  were  not  necssarily  such  aa  could  only 
be  rendered  by  a  licensed  attorney,  "but  were  such  as  might 
have  been  rendered  as  well  by  a  good  business  man  who  was 
also  an  expert  accountant" 

It  is  also  to  be  noted  that  in  this  case  the  right  of  a  corporation 
to  practice  law  was  not  before  the  court 

The  People  ex  rel.  N.  Y.  Hotel,  etc.,  Co.  v.  Barker,  140  N.  Y. 
437,  is  in  no  sense  an  authority  for  the  proposition  for  which  it 
is  cited  by  respondent,  nor  has  respondent  correctly  quoted  from  it 
That  case  simply  holds  that  if  the  owner  of  property  residing  in 
the  city  of  New  York  places  hia  entire  business  in  the  hands  of 
an  agent  who  has  full  knowledge  in  respect  thereto  such  agent  may 
appear  for  (in  place  of)  the  owner  and  make  the  requisite  proof 
(as  a  witness)  upon  an  application  for  the  correction  of  an  assessr 
ment,  and  that  if  that  agent  was  prevented  by  absence  from  the 
State  or  illness  during  the  proper  time  from  making  the  applica- 
tion for  correction,  it  might  be  made  afterward  pursuant  to  the 
provisions  of  section  822  of  the  charter  of  the  city  of  New  York 
as  it  was  at  the  time  that  case  arose.  This  case  involved  the  right 
of  an  agent  to  appear  as  principal  and  witness,  not  aa  attorney  or 


In  G«tzler  v.  Remington  Typewriter  Co.,  N.  Y.  Special  Term 
(53  N.  Y.  Journal,  1351,  July  3,  1915),  plaintiff  had  sued  for 
services  rendered  in  auditing  freight  bills  and  preparing  a  claim 
for  overcharges  against  the  West  Shore  Railroad  Company  for 
presentation  to  the  Interstate  Commerce  Commission,  and  for 
prosecution  of  the  said  claim  before  said  commission.  Defendant 
demurred  and  claimed  that  the  services  performed  by  plaintiS 
were  those  of  an  attomcy-at-law,  and  as  he  did  not  claim  to  be 
an  attomqr  he  could  not  lecovex  fox  his  servioes  as  sQcb.    The 
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court  Bays  of  the  proceeding  in  wbich  plaintiff's  Bervicee  were 


"  Though  the  proceeding  was  not  strictly  an  action  in  court, 
it  was  brou^t  for  the  purpose  of  enforcing  the  defendant's 
rights  by  appeal  to  a  quasi-judicial  body,  invested  by  law  with 
special  jurisdiction  to  determine  such  controversies,  and  the 
same  rules  and  principles  are  applicable  to  the  relations  of 
these  partis  as  obtain  in  the  relations  of  attorney  and  client 
with  respect  to  the  prosecution  of  an  action  in  court" 

Of  defendant's  contention  that  plaintiff  could  not  rpcover  the 
court  said: 

"  While  there  may  be  merit  in  defendant's  contention  that 
the  services  alleged  in  the  complaint  are  those  of  an  attomey- 
at-law,  the  question  is  not  free  from  doubt  since  the  knowl- 
edge required  to  perform  them  is  not  strictly  legal  knowledge, 
but  rather  a  technical  knowledge  of  rates  and  schedules.  It 
is  not  necessary  to  determine  that  question  upon  this  motion, 
however  (motion  for  judgment  on  pleadings)  for  the  reason 
that  if  the  contract  was  illegal  because  the  plaintiff  was  not  a 
duly  licensed  attorney,  that  fact  is  not  apparent  on  the  face 
of  the  complaint  and  cannot  be  availed  of  on  demurrer," 

This  case  is  as  much  in  support  of  the  conclusion  which  I  have 
reached  as  of  respondent's  contention,  and  at  all  events  no  corpora- 
tion rights  or  privileges  were  involved. 

The  People  ex  rel,  Oppenheimer  v,  Purdy,  N.  T,  Special  Term, 
April  fi,  lOlfi,  not  reported,  and  People  ex  rel.  Rocliland-Erie 
Realty  Co.  v.  Purdy.  K  Y.  .S,wial  Term,  April  20,  191C  (55 
N".  Y.  L.  -T.  40fi),  wore  l>oth  motions  for  diamiival  of  writs  of  cer- 
tiorari to  review  assessments.  Roth  motions  were  heard  and  de- 
cided by  Mr.  .Tii.'iticr  Philbin,  both  motions  being  upon  the  ground, 
amoiif;  others,  that  relator's  objections  to  the  aaaeasment  had  been 
presented  to  the  tax  board  by  a  corporation,  Manhattan  Realty 
Appraisers,  which,  by  so  doing,  was  practising  law  in  violation  of 
section  2S0  of  the  Pennl  Law,  and  that  therefore  no  proper  ap- 
plication for  a  revision  of  the  assessment  had  been  made  to  the 
tax  board. 
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In  denying  the  motion  to  distniss  the  writ  In  the  Oppenheimer 
case,  the  learned  justice  said  from  the  bench; 

"  So  far  as  an  application  to  the  e^numiaBioDeis  for  the  coi> 
rection  of  an  alleged  wrongful  aBseasment  is  conoemed,  the 
law  conteonplates  that  a  citizen  ahall  first  give  notice  to  the 
tax  commissioners  of  the  error  that  he  elaims  A.ey  have  com- 
mitted, and  give  them  an  opportunity  to  remedy  it  It  is  very 
much  the  same  thing  as  the  notice  required  under  section  261 
of  the  charter  where  a  person  preliminary  to  an  action  against 
the  city  is  obliged  to  serve  notice  upon  the  ciiy  of  his  claim, 
under  the  law  of  1886,  where  he  is  required  to  serve  notice  of 
intention  to  sue  upon  the  corporation  counsel.  The  statutes 
applicable  to  the  question  here  raised  contemplate  that  a  citi- 
zen shall  have  an  opportunity  to  present  his  grievance  to  the 
tax  commissioners  and  that  the  tax  commissioners  shall  have 
an  opportunity  to  remedy  it,  and  that  the  citizen  is  not  re- 
quired to  go  into  court  and  ask  for  a  writ  of  certiorari,  insti- 
tute legal  proceedings  in  short,  without  giving  the  tax  com- 
missioners the  opportuni^  of  rectifying  the  error  idiich  he 
claims  they  have  committed.  It  is  not  neceeeary  that  the 
application  should  be  presented  by  a  lawyer  to  the  tax  com- 
missioners because  ordinarily  there  is  no  question  of  law  in- 
volved. All  that  is  necessary  for  the  citizen  to  do  is  to  set 
forth  the  facts  which  tend  to  show  that  he  has  beeB  wrong- 
fully assessed,  and  to  demand  a  hearing.  It  ia  not  necessary 
that  he  should  prepare  a  brief  or  submit  the  decisions  trf  the 
court.  All  he  has  to  do  is  to  state  his  claim  and  it  is  not 
necessary  for  that  purpose  that  he  should  be  represented  by 
an  attorney.  Upon  the  application  coming  on  to  be  heard, 
for  example,  the  person  who  jH^sents  the  petition  may  not 
appear.  Some  one  else  may  appear.  It  would  not  be  neces- 
sary to  obtain  an  order  of  substitution  as  you  would  in  a 
rfgiilar  legal  proceeding  in  order  to  enable  the  newcomer  to 
represent  the  petitioner  on  the  application  in  the  first  in- 
stance. It  does  seem  to  me,  without  going  any  further  into 
the  illustrations  of  the  respective  conditions  that  might  exist. 
fhnt  this  is  a  case  where  section  280  of  the  Penal  Law  or 
section  2-a  of  the  Business  Corporations  Law,  or  the  cases  to 
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which  ;ou  (corporation  coiuuel)  have  referred,  are  applic- 
able.    Therefore,  a  person  who  is  not  a  lawyer,  or  even  a 
corporation,  may  preeeut  a  petition  in  the  first  infftanoe  to  the 
tax  commiBsionere,  although  it  is  true  that  whatever  ewtiorarl 
proceedings  can  be  institated  it  is  necessary  that  such  a  step 
should  be  taken,  etill  I  do  not  think  that  preliminary  step 
comes  under  the  same  requirements,  so  far  as  an  attorney 
beiTig  employed,  as  a  certiorari  case.    I  do  not  think  that  you 
(corporation  counsel)   are  justified  in  asking  the  court  to 
apply  the  penalty  as  prescribed  by  the  statutes  to  which  you 
refer  in  the  case  here  so  far  as  the  api^ications  to  the  tax 
commissioners  are  concerned.     I  cannot  see  how  that  can  be 
coneidered  a  violation,  that  this  real  estate  company,  assum- 
ing that  to  be  so,  appeared  through  an  agent  and  made  ap- 
plication to  the  tax  commissioners  can  be  considered  a  viola- 
tion of  section  280  of  the  Penal  Law  and  section  2-a  of  the 
Business  Corporations  Law,  in  that  it  was  practicing  law. 
It  is  not  necessary  for  one  to  be  a  lawyer  in  order  to  appear 
in  such  proceedings,  nor  is  it  necessary  for  one  to  have  the 
knowledge  or  skill  of  a  lawyer  in  order  to  appear  in  such 
proceedings,  as  would  be  the  fact,  in  the  preparations  of 
claims  for  debts  and  other  things  to  which  you  have  refwred 
and  which  are  preliminary  to  the  institution  of  a  legal  pro- 
ceeding." 
This  opinion,  expressed  orally  from  the  bench,  is  at  best  obiter 
and  was  not  necessary  to  support  the  decision  of  the  learned  jus- 
tice denying  the  motion  to  vacate  the  writ,  for  if  he  had  held  that 
the  act  of  the  Manhattan  Itealty  Appraisers  in  preparing  and  pre- 
senting to  the  tax  board  the  taxpayers'  application  for  a  revision 
of  assessments  was  a  violation  of  section  280  of  the  Penal  Law 
and  of  section  2-a  of  the  Business  Corporations  Law,  yet  if  the 
application  which  it  presented  to  the  tax  board  was  in  proper  form 
and  was  seasonably  presented,  the  unlawful  act  of  the  Manhattan 
Realty  Appraisers  in  preparing  and  presenting  it  could  not  defeat 
the  relator's  right  to  have  the  assessment  reviewed.    As  the  learned 
justice  said  in  the  Hockland-Erie  Realty  Company  case  (supra) : 
"  It  is  not  pertinent,  however,  for  the  court  in  this  pro- 
ceeding to  pass  upon  the  claim  of  respondmts  (the  tu:-boai^),. 
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that  the  said  corporation  was  violating  section  280  of  the 
BuBiuess  CorporatioDB  Law.  That  cannot  properly  be  made 
the  subject  of  inquiry  here,  for  even  a  finding  that  there  had 
been  such  a  violation  would  not  defeat  the  relator's  claim, 
*  *  *  The  only  questions  now  involved  are  as  to  whether 
the  relator  substantially  took  the  steps  prescribed  by  the  stat- 
ute before  making  application  to  the  court  for  relief,  and 
whether  the  attorney  of  record  had  authority  to  represent  the 
relator." 

The  motion  to  dismiss  the  writ  in  the  Rockland-Erie  CompaBy 
case  was  granted  by  the  learned  justice  because  the  application  to 
the  tax  commissioners  for  a  reduction  of  asseasment  was  not  in 
proper  legal  form,  was  not  properly  verified  and  was  lacking  in 
other  important  details,  and  presented  no  proper  proof  of  over- 
Mttluation  or  inequality,  and  therefore  there  had  not  been  a  suffi- 
cient compliance  with  the  law  requiring  an  application  by  the 
person  aggrieved  for  correction  being  first  made  to  the  tax  com- 
miasioners. 

The  bungling  way  in  which  that  proceeding  was  handled  by  the 
corporation  which  instituted  and  conducted  it  and  the  disposition 
made  of  it  by  the  learned  justice,  argue  most  strongly,  to  my 
mind,  against  the  dictum  of  the  learned  justice,  delivered  in  the 
Oppenheimer  case,  to  the  effect  that  the  work  of  appearing  and 
representing  clients  before  the  tax  hoard  is  not  necessarily  that  of 
a'  lawyer,  but  is  work  which  may  be  as  well  performed  by  a  layman 
or  even  a  corporation. 

In  his  opinion  in  the  Rockland-Erie  Realty  Company  case  fte 
learned  justice  furnished  strong  reason  why,  as  a  matter  of  public 
safety,  corporations  should  not  be  permitted  to  perform  such  ser- 
vice, saying: 

"  While  the  omission  to  comply  with  the  statute,  in  my 
opinion,  furnishes  adequate  grounds  for  the  granting  of  die 
motion  and  the  dismissal  of  the  writ,  it  is  proper  to  also  ex- 
press disapproval  of  a  corporation  undertaking  to  assume  the 
duty  sought  to  l>e  performed  by  the  Manhattan  Realty  Ap- 
praisers. All  of  the  circumstances  and  significance  to  he  at- 
tached to  its  name  justify  the  inference  that  the  corporation 
is  engaged  in  the  business  of  inviting  taxpayers  to  contpst  the 
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ta^ea   charged   against  their   respective  properties,   even  to 
Tesorting  to  litigation  for  that  purpose.     Such  aima  are  unde- 
sirable as  opposed  to  public  policy.    *    *    *    The  fact,  how- 
ever, that  the  claim  of  the  relator  was  iiMtigated  by  such  cor- 
poration, and  made  under  its  auspices,  may  be  duly  consid- 
ered by  the  court  in  passing  upon  the  application  to  it  and 
the  merits  of  the  alleged  grievance." 
If   the  instigation  and  improper  conduct  referred  to  by  the 
learned  justice  had  been  the  improper  and  unprofessional  conduct 
of  au  admitted  and  licensed  attorney,  that  conduct  could,  and  no 
doubt  would,  have  been  brought  to  the  attention  of  the  Appellate 
Division,  which  has  power  under  the  law  to  discipline  attorneys 
for  improper  and  unprofessional  condueL    It  has  not,  however,  nor 
has  any  other  public  officer  or  body  like  jurisdiction  with  refer- 
ence to  a  corporation  offending,  as  the  learned  justice  has  found 
that  the  corporation  in  that  case  did  ofiend,  which  is  one  of  the 
strongest  reasons  why  work  of  this  kind  should  be  coniined  to  the 
l^al  profession.    Everything  that  was  said  by  the  Court  of  Ap- 
peals in  Matter  of  Co-operative  Law  Company,  198  N.  Y.  479, 
applies  with  equal  force  to  legal  proceedings  before  boards  and 
commissions  as  to  actions  and  proceedings  in  cou>i:,  and  it  is  no 
more  appropriate  or  in  line  with  sotmd  public  policy  that  corpora- 
tions should  be  permitted  to  practice  before  the  one  than  before 
the  other  kind  of  tribunal. 

Since  the  above  opinion  was  written,  decisions  have  been 
handed  down  by  the  Supreme  Court,  Appellate  Division,  First 
Department  (People  ex  reL  Samuel  Floersheiner,  Eeapondent, 
against  Lawson,  Purdy  et  al,  as  Commissioners,  etc,  and  People 
ex  reh  Trojan  Realty  Company  against  Lawson,  Purdy  et  al.,  as 
Commissioners,  etc.,  October,  1916,  not  yet  reported),  with  opin- 
ions which  lend  strong  support  to  the  conclusions  which  I  have 
reached  that  the  respondent  corporation,  by  assuming  to  appear  for 
and  represent  property  owners  before  the  Board  of  Commissioners 
of  Taxes  and  Assessments  of  the  cily  of  New  York  in  proceeding-i 
instituted  by  it  for  the  cancellation  or  reduction  of  assessments  for 
taxation,  has  violated  section  280  of  the  Penal  Law,  and  has  exer- 
cised powers  and  privileges  not  conferred  upon  it  by  law,  and  in 
excess  of  its  corporate  powers. 
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I  am  satisfied  that  the  dBcers  of  respondent  oorporation  have 
not  been  guilty  of  wilful  violation  of  the  law  in  the  respect  men- 
tioned, bnt  have  assumed  and  bdieved  that  the  corporation  had  a 
lawful  right  to  engage  in  anch  biuineBe,  and  that  the  ends  of  jus- 
tice will  be  served  without  the  banning  and  prosecution  of  an 
action  to  annul  respondent's  corporate  existence  if  it  will  volun- 
tarily discontinue  the  character  of  business  here  considered  and 
disapproved. 

Bbcommendation- 

I  recommend  that  the  application  of  the  petitioner  herein  be 
granted  and  that  an  action  be  commenced  (permission  of  the  conrt 
having  first  been  obtained)  for  the  annulment  of  respondent's  char- 
ter and  corporate  existence  unless  it^shall  and  does  immediately 
and  permanently  and  completely  cease  to  appear  for  and  represent 
property  owners  in  proceedings  before  the  Commtaeioners  of  Taxes 
and  Assessments  of  the  city  of  New  York,  for  the  reduction  or 
cancellation  of  assessments,  or  otherwise  to  engage  in  the  practice 
of  law,  and  j^all,  on  or  before  January  15,  1917,  file  with  this 
office  satisfactory  proof  by  affidavit,  of  its  compliance  with  this 
requirement,  and  its  stipulation  duly  acknowledged  that  it  will  not 
in  the  future  engage  in  any  way  in  the  unlawful  business  herein 
disapproved. 

Dated,  December  18,  1916. 

SANFORD  W.  SMITH, 
Second  Deputy  Attontey-Qenenl. 

Approved  December  18,  1916. 

KGBUItT  E.  WOODBURY, 

A  ttomey-OeneraL 

By  Meeton  E.  Lewis, 

First  Deputy  Attomey-Oeneral. 
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Statb  of  New  Yobk 

OsiflOB!  OF  THE  AtTOBIJKY-GbHBRAI, 

AxBAFY,  MaTch  29,  1916. 

Before  the  Commisaiouers  of  the  Land  Offica 

In  the  Matter  of  the  Application  of  May  Bogaet  Cohklis  to  the 
Commissioners  of  the  Land  Office  for  the  Release  of  the  Inter- 
eat  Escheated  to  the  State  in  Lauds  Located  in  the  Village  of 
Mamaroneck,  Weetcheeter  County,  K.  Y.,  upon  the  Death  of  her 
Husband,  Geoboe  Edwabd  Gboveb,  without  Heirs. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  petition  and  additional  papers  filed  herewith 
show  that  George  Edward  Grover  purchased  from  William  H. 
Ge.duey  and  wife,  by  warranty  dwd,  dated  December  30,  1893, 
recorded  in  Westchester  County  Register's  office,  a  lot  of  land  in 
the  village  of  Mamaroneck,  town  of  Kye,  in  said  cotmty,  known 
as  Lot  No.  14  on  map  of  William  H.  Gedney,  property  fronting 
75  feet  on  River  avenue  and  on  each  side  between  139  and  140 
feet 

Satisfactory  proof  has  been  furnished  to  me  that  said  George 
Edward  Grover  married  the  petitioner,  then  known  as  Mary  Bo- 
gart,  in  the  village  of  Mamaroneck,  on  December  26,  1891.  The 
aforesaid  premises  were  mortgaged  by  George  Edward  Grover  and 
Mary,  his  wife,  in  1894,  and  again  in  1903,  by  mortgages  which 
have  since  been  cancelled  of  record.  The  last  of  said  mortgages, 
being  one  for  $1,200  to  the  Provident  Savings  Loan  Investment 
Co.,  was  discharged  September  17,  1907,  by  the  petitioner,  after 
her  husband's  death.  George  Edward  Grover  died  intestate  March 
28.  190fi,  without  heirs,  but  leaving  the  petitioner,  big  widow. 
The  petitioner  alleges  that  since  her  husband's  death  she  has  not 
only  paid  off  the  balance  of  $1,000  of  said  $1,200  mortgage,  but 
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ban  aLw  paid  the  taxes  on  said  property  and  has  kept  said  property 
in  rejuir  for  upwards  of  nine  years;  that  said  house  and  lot  is  the 
only  boiiie  the  petitioner  has;  a  notice  of  this  application  was  duly 
advertised  in  *a  newspaper  published  in  Westchester  county,  and 
a  copy  thereof  was  duly  posted  on  the  court  house  door. 

The  application  is  made  in  accordance  with  the  statute  and  the 
rules  and  regulations  of  the  Commissioners  of  the  Land  Offiee. 
Tlu)  said  premises  which  are  now  free  and  clear  from  all  incum- 
brances, are  said  to  be  of  the  value  of  $3,000.  If  your  honorable 
board  see  fit  to  grant  the  prayer  of  this  petition  th^  have  ample 
]MWcr  to  do  so,  and  in  that  case  the  grant  should  be  made  without 
consideration,  in  pursuance  of  the  statutes. 

Respectfully  submitted, 

E.  E.  WOODBITRY, 

A  tiotTtey-QeneroL 

State  of  New  York 

Office  of  the  Attobney-Gkhebai 

/■  Albany,  March  29,  1916. 

Before  the  Commissioners  of  the  Land  Ofiice. 

Ill  the  Mutter  of  the  Applleation  of  IIsnby  F.  Wallace  for  the 
Hclease  of  the  State's  Interest  in  Certain  Lands  in  the  City  of 
Oswego,  which  Escheated  on  the  Death  of  his  Wife,  Jars  B. 
Wallace,  without  Heirs. 

To  the  Oommissionere  of  the  Land  Office: 

Gentlemen. —  The  accompanying  pa[)ers  show  that  Jane  B. 
Wallaw  purchuacd  subdivision  No.  6  of  Lot  109  of  Military  Lot 
No,  6,  Van  Buron  Tract,  in  the  city  of  Oswego,  Oswego  coun^, 
]>eing  51  feet  wide  on  Dublin  street  and  130  feet  deep,  consisting 
of  the  dwelling-house  and  lot  Icnown  aa  No.  31  Dublin  street,  in 
the  city  of  Oswf^o,  by  deed  from  Anne  Ferguson,  dated  July  5, 
1912.  recorded  April  17,  1913,  in  Oswego  County  Clerk's  office. 
Jane  B.  Wallace  died  October  3,  1915,  at  the  St  Lawrence  State 
Iloupital,  Ogdensburg,  N.  Y.,  seized  of  said  premiaes,  which  are 

Digilized  by  Google 


Opinions  Rendebed  to  the  State  Land  Board     495 

stated  to  be  of  the  value  of  $2,500.  Slie  died  inteatate  and  left 
no  heiis.  She  left  Burvivlng,  however,  her  hiubuid,  Henry  F. 
Wallace,  the  petitioner,  to  whom  she  waa  married  at  Putnam, 
ComL,  on  October  6,  18ti9.  Said  Jane  B.  Wallace  and  petitioner 
had  lived  together  aa  huBband  and  wife  since  the  time  of  said 
marriage,  nntil  about  two  months  prior  to  deced^it's  death,  at 
which  time  she  was  committed  to  said  hospital  hy  reason  of  mental 
incapacity  under  an  order  of  the  Oawego  county  judge  in  lunacy 
proceedings:     No  children  were  ever  bom  of  said  marriage. 

The  petitioner  alleges  that  the  said  property  was  purchased  in 
the  name  of  bis  deceased  wife,  Jane  B.  Wallace,  with  funds  real- 
ized from  the  sale  of  property  formerly  owned  by  him  in  the  city 
of  Buffalo  and  that  the  petitioner  after  purchasing  the  property 
made  alterations  and  considerable  repairs  thereon  at  his  own  per- 
sonal expense;  that  he  has  paid  from  his  own  resources  all  the 
expenses  incidental  to  the  commission  of  his  deceased  wife  to  the 
State  hospital,  the  expenses  of  her  maintenance  there  and  her 
funeral  expenses,  and  notice  of  this  application  was  duly  adver- 
tised in  a  newspaper  published  in  the  city  of  Oswego  for  three 
consecutive  weeks  commencing  December  31,  1915,  and  a  copy  of 
said  notice  has  been  posted  in  various  public  places  in  the  city  of 
Oswego. 

The  application  is  in  accordance  with  the  statute  and  the  rules 
and  reguhitidiis  of  tbo  Liiud  Offi<'C,  and  as  the  petitioiic!'  is  the 
surviving  husband  of  decedent,  if  your  honorable  board  decides  to 
grant  this  application,  it  must  be  without  consideration  in  accord- 
ance with  the  terms  of  the  statuta 

Respectfully  submitted, 

E.  E.  WOODBURY, 

A  Homey-General. 
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State  of  New  Yobk 
Office  of  the  Attobney-Genbeal 

Albany,  April  13,  1916. 
Before  the  I'Uud  Board. 
In  the  Matter  of  the  Application  of  Tueodoke  W.  Kii*mvii  for  a 
Grant  of  Laud  under  the  Wuteta  of  the  Atlantic  Ocean,  a1 
Coney  Island,  Kings  County. 

To  the  Vommissioiiers  of  the  Land  Office: 

Gentlemen. —  I  do  hereby  certify  that  I  have  examined  the  ap 
plication  of  Theodore  W.  Kramer,  for  a  grant  of  land  under  water 
for  restricted  beneficial  enjoyment,  and  certify  that  the  same  is 
made  in  accordance  with  the  provisionB  of  the  statutes  relating 
thereto,  and  also  that  it  is  made  in  accordance  with  the  rules  ami 
regultitions  of  the  Commissioners  of  the  Land  Office. 

Attention  is  called,  however,  to  the  decision  of  the  Api>eUatp 
Division,  Second  Department,  in  the  caae  of  the  People  v.  Steeple- 
chase Park  Company  et  al.,  1C5  Aj)p.  Div.  231,  which  case  ia  now 
on  appral  to  the  Court  of  Api>eals,  wherein  the  Appellate  Division 
held  as  to  water  grants  adjoining  the  lands  under  water  applictl 
for  by  this  applicant,  as  shown  on  his  application  map,  which 
grtints  were  made  in  the  years  1897  and  1898,  to  one  Kmilie 
Ilnber  and  to  Paul  Weidmann,  the  former  being  in  form  an  abso- 
lute full  beneficial  enjoyment  grant,  and  the  Weidmann  grant 
coiitaiiiing  restrictions  that  the  patentees  should  not  erect  any 
fences  or  obstructions  of  any  kind  on  the  land  under  water  therein 
grrtuted  that  would  in  any  way  obstruct  the  public  from  havinj! 
free  and  unmolested  rights  to  cross  and  recross  the  land  under 
water  Iwtwecn  high  and  low-water  marks,  as  they  then  existed  or 
niight  therciifter  exist  —  that  both  of  said  grants  must  be  deemeif 
subje<'t,  by  neccssHry  implication,  to  the  rights  of  the  public  iu 
the  foreshore,  as  decide*]  in  Barnes  v.  ilidland  Railroad  Terminal 
Company.  19S  N.  Y.  3T8,  and  the  Appellate  Division  said  that  it 
was  clearly  beyond  the  powers  of  the  Commissioners  of  the  Land 
Office  til  convey  nn  unqualified  fee  in  such  foreshore  for  private 
puriwsert^  citing  Matter  of  Long  Sault  Development  Co.,  21:' 
N.  Y.  1,  and  Coxe  v.  The  State,  144  K  Y.  396. 
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I  would  therefore  suggest  that,  in  addition  to  the  usual  resttic- 
tions  and  conditions  contained  in  water  grants  in  Greater  New 
York,  any  letters-patent  that  may  be  granted  in  this  application 
shall  contain  also  the  express  condition  that  "  the  said  patentee, 
his  heirs  and  assigns,  shall  not  make,  erect  or  maintain,  or  cause 
or  allow  to  be  made,  erected  or  maintained,  any  fence,  building, 
excavation  or  other  obstruction  of  any  kind,  in  or  upon  land  lying 
between  the  line  of  high  and  low-water  mark,  as  tliey  now  exiat,  or 
hereafter  shall  exist,  that  shall  in  any  manner  obstruct,  interfere 
with,  inconvenience  or  prevent  any  person  or  persons  from  or  in 
crossing  and  recrosBing,  in  any  manner  or  way,  said  land  between 
high  and  low-water  mark." 

This  ia  the  exact  language  used  in  the  former  grant  to  the  Mid- 
laud  Kailroad  Terminal  Company,  which  was  passed  upon  in 
Barnes  v.  Midland  Railroad  Terminal  Company,  193  N.  Y.  378, 
and  is  similar  in  form  to  many  grants  of  land  under  the  waters 
of  the  Atlantic  ocean  at  Con^  Island. 

E.  E.  WOODBURY, 

A  ttomey-General. 

State  of  New  Yobk 
Office  of  the  Attoehey-Genbeal 

Albany,  April  19,  1916. 

Before  the  Commissioners  of  the  Land  Office. 

In  the  Matter  of  the  Application  of  IIehst  Wilson  for  a  Release 
of  Certain  Parcels  of  Land  in  the  Town  of  Greenburgh,  West- 
chester County,  ftnd  Valley  Stream,  Nassau  County,  which  Es- 
cheated upon  the  Death  of  his  Wife,  Eliza  Wilsom,  without 
Heirs. 

To  the  CommisMoners  of  the  Land  Office: 

Gentlemen. —  The  petition  herein  and  corroborative  affidavits 
and  other  papers  show  that  on  April  12,  1893,  Eliza  Wilson  pnr- 
chased  from  the  Elmsford  Improvement  Company  Lots  9,  10,  11, 
12,  13,  14,  30  and  32  in  Block  15,  on  map  of  building  lots  and 
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villtt  eitea  at  Elmsford  Park,  WertoheBter  ooan^,  made  by  Ward 
Cai'peuter  &  Sons,  engineara,  Ha;  5,  1891,  and  that  on  June  14, 
18&5,  said  Eliza  Wilson  purchased  of  the  Royal  Land  Oompaoy 
of  New  York,  Lots  4S7  and  458,  at  Valley  Stream,  QueeuB  (now 
NaBHiiu)  cuunty,  on  map  it  of  Inua  Park  propraty  of  said  Royal 
Land  Company. 

The  applicant  all^nea  that  said  lands  were  paid  for  by  himself 
from  his  earnings  and  were  not  paid  for  hy  any  money  belonging 
to  said  Eliza  Wilson,  but  title  was  taken  in  her  name  in  order 
that,  should  applicant  die  before  his  wife,  Ae  would  be  saved  the 
exi)eiisc  of  administration  upon  his  estate.  A^licant  has  resided 
upon  the  lands  in  Elmsford,  Westchester  oounty,  ever  since  the 
purchase  thereof  and  erected  a  dwelling-house  thereon  and  has  paid 
all  taxe»  imposed  upon  both  properties.  The  said  Eliza  WiWm 
died  intestate  March  1,  1B0&,  from  a  sudden  paralytic  stroke,  and 
was  thus  prevented  from  making  her  will  during  her  last  illness. 
She  left  no  heire-at-law  either  in  this  country  or  in  England,  where 
she  was  bom. 

The  real  estate  in  Westchester  county  is  said  to  be  of  the  value 
of  three  thousand  dollars,  and  the  lots  in  N^assau  county  are  un- 
improved and  said  to  be  worth  five  hundred  dollars.  The  appli- 
cation is  made  in  accordance  with  the  provisions  of  the  statutes 
and  the  rules  and  r^ulations  of  the  C<nnmissioner3  of  the  Land 
Oflirc,  I  om  of  the  opinion  that  should  your  honorable  body  see 
fit  to  s^ant  the  prayer  of  this  petition  the  same  should  be  made 
without  consideration,  as  provided  by  the  statute. 
Respectfully  submitted, 

E.  E.  WOODBURY, 

'Attomey-Oenertd. 

FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 
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State  op  Nkw  Yobk 
Office  of  the  Attobitkt-Gehkeai, 

Albany,  April  26,  1916. 

Before  the  Commissioners  of  the  Lund  Ofiica 
In  the  Matter  of  the  Application  of  the  Princes  Bat  Oystbb 
CouPANT,  Ltd.,  for  a  Grant  of  Land  under  the  Waters  of 
Princes  Bay,  Staten  Island. 

To  ihe  Commiasioners  of  the  Land  Office: 

Gentlemen. —  At  the  last  meeting  of  the  board,  held  March  29, 
1916,  the  foregoing  application  was  under  consideration  and  Mr. 
George  A.  Wood,  the  treasurer  of  the  company,  appeared  and 
stated  that  there  was  a  controversy  between  the  applicant  and  the 
adjoining  owner  as  to  the  division  line  between  their  properties 
which  would  incur  a  large  expense  in  settlement,  and  ashed  that  in 
consideration  thereof  the  reappraisal  of  $600  per  acre  be  reduced 
to  $200  per  acre,  as  reported  by  former  appraisers  in  1912. 

The  matter  was  referred  to  the  Standing  Committee  and  Mr. 
Wood  was  requested  to  furnish  the  committee  with  the  names  and 
addresses  of  adjoining  owners.  Since  said  meeting  Mr.  Wood  has 
conferred  with  your  committee  and  now  transmits  the  enclosed 
letter  wherein  he  states  that  he  had  made  an  unintentional  mis- 
statement regarding  adjoining  boundary  lines.  He  now  says  that 
the  parcel  of  land  applied  for  does  not  include  any  land  claimed 
by  any  adjoining  owner,  but  that  the  dispute  as  to  the  line  arises 
from  the  fact  that  the  previous  Land  Board  granted  to  an  adjoin- 
ing property  owner  land  under  water  which  the  Princes  Bay 
Oyster  Company  now  claims  is  adjacent  to  the  company's  upland, 
Mr.  Wood,  on  behalf  of  the  company,  states  that  they  are  very 
anxious  to  have  the  matter  disposed  of  without  any  further  delay, 
and  are  now  willing  to  take  the  grant  at  the  value  placed  on  the 
land  by  the  appraisers. 

Respectfully  submitted, 

E.  E.  WOODBURY, 

A  itomey-General. 
FRANK  M.  WILLIAMS, 

8iaie  Engineer  tnu2,<Suni^y$lft^gk' 
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State  op  Naw  York 
Office  of  the  Attobret-Genbbal 

Albakt,  April  26,  1916. 

Before  the  CommisBionets  of  the  Land  Office 

In  the  Matter  of  the  Application  of  William  Ebofff,  Trustee, 
Etc.,  for  an  Extension  of  Three  Years'  Time  within  which  to 
comply  with  the  conditions  of  Letters  Patent  for  Lands  under 
Water  of  Pngsley's  Creek,  In  the  Borough  of  the  Bronx,  New 
Yort  City. 

To  the  Commissioners  of  tiie  Land  Office: 

Gentlemen. —  This  is  an  application  for  a  third  extension  of  a 
water  grant  originally  made  in  the  year  1908  to  Augusta  E.  Hem- 
mer  and  others.  A  protest  was  filed  against  this  application  by 
the  Commissioner  of  Docks  of  the  city  of  New  York  upon  the 
ground  that  the  title  of  the  bed  of  Pugsley's  Creek  was  in  the  city 
of  New  York  and  not  in  the  State, 

Your  committee  heard  the  attorney  for  the  applicant  and  Hon. 
E.  J.  Freeman,  Assistant  Corporation  Counsel,  for  the  city  of 
New  York,  at  a  hearing  held  March  23,  1916,  wherein  it  ap- 
l>eared  that  Mrs.  Ilemmer,  the  original  patentee,  died  several 
years  ago,  and  the  reason  that  the  original  improvement  contem- 
plated by  the  letters  patent  was  not  made,  was  due  to  eomplica- 
tiona  in  the  management  and  settlement  of  her  estate  and  the  in- 
ability of  the  trustee  to  raise  money  through  the  sale  of  real  estate. 
Your  committee  would  therefore  recoimnend  that  a  renewal  grant 
be  made  for  three  years  notwithstanding  the  objections  of  the  city 
of  New  York,  and  if  the  city  chooses  to  test  the  validity  of  their 
alleged  title  in  the  courts  they  may  do  so.  To  refuse  to  make  the 
grant  would  be  to  create  a  forfeiture. 

ResiKvtfully  submitted, 

E.  E.  WOODBURY, 

A  itomey-General. 

FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 
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Statb  of  Nbw  Yobk 
Office  of  the  Attobnby-Gbkbbal 

AiBAHY,  May  8,  1916. 

Before  the  Standing  Committee  on  the  Hearing  of  Remon- 
strances of  the  CommiBsionerB  of  the  Land  Office, 

In  the  Matter  of  the  Application  of  Akdbbw  Radbi.  for  a  Grant 
of  Land  under  Water  of  Peconic  Bay,  in  the  Town  of  Southold, 
Suffolk  County,  for  the  Purposes  of  Beneficial  Enjoyment. 

To  the  Commissioners  of  the  Larid  Office: 

Gentlemen. —  This  is  an  old  application  which  was  referred  to 
the  Standing  Committee  on  July  19,  1911.  RemonBtrances  were 
filed  l^  the  Union  Wharf  Company  of  Greenport,  the  Oreenport 
Board  of  Trade  and  the  Village  of  Greenport,  and  also  by  Geoi^ 
S.  Reeves  and  various  other  inhabitants  of  Greenport  The  mat- 
ter was  heard  fay  your  committee  on  December  9,  1915,  and  March 
23,  1916,  since  which  time  the  applicant  has  filed  an  amended 
map  and  description.  The  applicant  is  now  willing  to  accept  a 
grant  for  1.781  acres  instead  of  3.3038  acres,  as  applied  for.  The 
greater  part  of  the  lauds  embraced  within  the  amended  map  and 
description  were  granted  on  December  23,  1874,  to  H.  Fordham 
and  S.  B.  Tuthill  for  purposes  of  commerce,  said  grant  being  for 
1.288  acres.  In  addition  to  the  land  covered  by  the  old  Fordham 
and  Tuthill  grant,  the  applicant  now  desires  by  his  amended  map 
and  description  to  obtain  the  grant  for  certain  lands  between  the 
original  high-water  mark  and  the  present  shore  line,  both  north 
and  south  of  the  lines  of  the  old  grant  to  cover  lands  which  have 
been  filled  in  and  occupied ;  also  a  triangular  piece  of  land  north 
of  the  old  grant  and  extending  out  to  the  bulkhead  and  pier  line 
as  established  by  the  War  Department,  to  include  a  dock  which 
the  applicant  placed  upon  the  land  under  water  ii*  front  of  his 
uplands ;  and  also  lands  between  the  exterior  line  of  the  old  grant 
and  said  bulkhead  and  pier  line. 

Your  committee  is  of  the  opinion  that  the  decision  in  Thousand 
Island  Steamboat  Co.  v.  Visger,  179  N.  Y.  20fi,  has  no  application 
to  this  case,  for  the  reason  that  the  docks  erected  upon  the  com- 
merce grant  have  never  been  used  by  the  public  at  any  time  and 
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that  the  adjoining  upland  has  alvaya  been  the  private  property  of 
the  applicant  and  hiii  predecessors  in  title,  and  that  there  is  no 
public  street  or  way  leading  to  the  docks  erected  upon  the  lands 
granted  for  commercial  purposes.  These  docks  are  and  always 
have  been  maintained  as  private  docks.  We  therefore  recommend 
that  the  remonstrancee  be  overruled  aa  to  the  lands  covered  bj  the 
amended  map  and  description,  and  that  a  grant  thereof  be  made 
to  the  applicant'  for  purposes  of  beneficial  enjoyment,  subject, 
however,  to  any  rights  (if  any)  which  the  Union  Wharf  Oompany 
may  have  therein,  or  any  part  thereof,  and  without  recourse  to 
the  State  should  any  such  rights  of  the  Union  Wharf  Company 
be  established.  The  acceptance  of  the  proposed  grant  by  the  ap 
plicant  shall  be  deemed  a  Burrender  of  the  grant  of  1874,  and 
shall,  thereupon,  with  the  consent  of  Andrew  Radel,  the  owner  of 
the  adjacent  upland,  be  revoked,  cancelled  and  annulled. 

Your  committee  further  lecomioends  that  as  to  those  portioBs  of 
the  land  originally  applied  for  and  not  now  int^ded  withia  the 
lines  of  the  amended  map  and  description,  final  action  shall  be 
deferred  thereon  as  follows:  As  to  that  p<»iioiL  lying  between  the 
land  now  proposed  to  be  granted  and  the  northerly  and  earterly 
side  of  the  line  of  the  land  aa  originally  applied  for,  further  action 
he  deferred  pending  the  adjustment  by  mutual  consent  or  the 
adjudication  by  the  courts  of  the  rights^  if  any,  of  tlie  Union 
Wharf  Company  in  said  portion  of  land  or  any  part  thereof. 
Upon  the  adjustment  or  adjudication  of  said  righte  the  applicant 
or  his  successors  in  title  should  he  permitted  to  again  bring  on  this 
iipplication  for  further  hearing  upon  giving  thirty  daye'  notice  in 
writing  to  the  Union  Wharf  Company  or  its  flOceeseorB,  of  his 
intentions  so  to  do. 

As  to  that  portion  lying  between  the  land  proposed  to  be  granted 
and  the  southerly  and  easterly  line  of  the  land  as  originally  sj^ied 
for,  further  action  is  deferred  until  the  close  of  the  seosion  of  the 
Legislature  o4  1917,  in  order  that  if  it  be  so  advised  the  village 
of  Oreenport  may  appeal  to  the  Legislature  during  such  session  for 
legialntion  to  permit  such  village  to  acquire  the  right  to  erect  a 
wharf  at  the  foot  of  Day  avenue;  should  no  such  law  be  enacted 
during  the  session  of  1917,  then  the  applicant  or  his  suceeaaor  may 
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again  bring  on  this  applieatioo  for  a  fnrdter  hearing,  upon  giving 
thirty  days'  notice  in  writing  to  the  village  of  Greenport  of  his 
intention  so  to  do. 

Respectfully  submitted, 

E.  E.  WOODBURY, 

A  ttomey-General. 

F.  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 

State  of  New  Toek 
Office  of  the  Attobney-Genebal 

AxBANr,  May  15,  1916. 

Before  the  Standing  Committee  on  the  Ilcariag  of  Eemon- 
strances  of  the  Commissioners  of  the  Land  Office. 

In  the  Matter  of  the  Application  of  Ati-antic  Teeba  Cotta  Com- 
pany for  a  Grant  of  Land  under  Water  at  TottenviUe,  Staten 
Island. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  A  remonBtrance  to  this  application  herein  waa 
filed  1^  the  American  Title  and  Tmst  Company,  Wilmington, 
Delaware,  who  claim  to  be  the  owners  under  letters  patent  granted 
to  one  Lancaster  Symes,  in  the  year  1T08,  of  all  vacant  and  un- 
appropriated land  on  Staten  Island. 

The  matter  has  been  heard  by  yonr  committee  and  the  applicant 
and  the  remonstrant  have  each  submitted  an  abstract  of  title. 

The  Atlantic  Terra  Cotta  Company  claims  title  through  a  grant 
made  to  Christopher  Billopp  under  two  colonial  letters  patent,  one 
dated  March  25,  1676,  and  the  other  dated  in  1687,  bf)th  of  which 
were  long  prior  to  the  Symes  grant.  It  is  therefore  our  opinion 
that  the  remonstrance  should  be  overruled;  however,  as  the  appli- 
cation only  asks  for  a  narrow  atrip  of  land  lying  between  the  pier 
and  bul^ead  line,  approved  by  the  Secretary  of  War  March  4, 
1890,  and  the  bulkhead  line  approved  by  the  Secretary  of  War 
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September  28,  1911,  and  the  applicant  now  enjoying  two  water 
grants,  one  made  to  Sarah  F.  Kraft  April  27,  1892,  and  the  other 
made  to  the  applicant  January  2,  1913,  out  to  the  said  pier  and 
bulkhead  Hue  of  March  4,  1890,  and  it  appearing  by  the  official 
water  grant  maps  made  by  the  State  Engineer  and  Surveyor  that 
the  lines  of  1890  and  1911  coincide,  the  matter  was  referred  by 
him  to  Lieutenant-Colonel  C.  H.  McKinstry  of  the  Corps  of  Engi- 
neers, United  States  Engineer's  office,  39  Whitehall  street.  New 
York  city,  who,  in  his  letter  dated  May  9,  1916,  to  the  State  En- 
gineer and  Surveyor,  reports: 

"  That  the  bulkhead  line  apprqved  by  the  Secretary  of  War 
September  28,  1911,  ia  identical  with  the  pierhead  and  bulk- 
head line  approved  by  the  Secretary  of  War  March  4,  1890,  in 
front  of  lands  owned  by  the  Atlantic  Terra  Cotta  Company 
of  Tottenville  in  the  Borough  of  Richmond  on  the  Arthur 
Kill." 

It  therefore  appearing  that  there  are  no  lands  under  water  em- 
braced within  the  application  of  the  Atlantic  Terra  Cotta  Com- 
pany that  are  subject  to  grant,  we  would  recommend  that  this  ap- 
plication be  denied. 

Respectfully  submitted, 

E.  E.  WOODBURY, 

Attomey-OeTieraL 

JAMES  L.  WELLS, 

State  Treasurer. 

FRANK  M.  WLLLIAMS, 

State  Engineer  and  Surveyor. 
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State  ov  New  Yokk 
Office  of  the  Attoknby-Gbnekal 

Albaht,  May  16,  1916. 

Before  the  Commissionere  of  the  Land  Office. 

In  the  Matter  of  the  Petition  of  Chables  Kiley  for  a  Release 
of  the  State's  Interest  in  Premises  known  as  No.  82  Hopkins 
Avenue,  Long  Island  City,  Queens  County,  which  Escheated  to 
the  State  upon  the  Death  of  his  Stepmother,  Tankie  Rilet. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen, —  The  petition  herein  and  corroborative  affidavits 
and  abstract  of  title  show  that  Fannie  Riley  purchased  Lot  Ko. 
338  on  map  of  property  at  Ravenawood,  in  the  vicinity  of  Hal- 
lock'a  Cove,  L.  I.,  on  the  west  side  of  Jay  street  (now  Hopkins 
avenue),  in  1883.  At  that  time  she  was  the  wife  of  Thomas  Rilc^, 
the  father  of  the  petitioner,  his  mother  having  previously  died, 
and  said  Fannie  Riley  being  his  stepmother.  The  said  premises 
are  said  to  have  been  purchased  with  funds  belonging  to  petition- 
er's father,  Fannie  Riley  died  intestate  in  February,  1890,  at 
Long  Island  City,  leaving  no  known  heirs,  but  leaving  her  said 
husband  her  surviving,  and  seized  of  said  premises,  which  are  said 
to  be  of  the  value  of  $1,500.  Thomas  Ril^,  the  husband  of 
Fannie  Riley,  died  intestate  in  Long  Island  City  in  or  about  the 
year  1899,  leaving  the  petitioner,  hie  son  and  only  heir,  the  peti- 
tioner claiming  as  the  only  heir-at-law  of  his  father,  the  husband 
of  said  Fannie  Riley,  and  by  reason  of  over  twenty  years'  posses- 
sion, erected  a  substantial  building  on  said  premises  in  the  belief 
that  he  had  a  valid  title  thereto.  He  has  also  paid  many  years' 
ta^es  and  assessments  upon  the  said  premises. 

The  petitioner  also  claims  that  he  is  equitably  entitled  to  said 
property  by  reason  of  an  instrument  in  writing  signed  by  Fannie 
Riley  and  endorsed  on  the  original  deed  to  her,  whereby  she  as- 
sipied  and  transferred  to  Charles  Riley,  the  petitioner,  all  her 
rifiht,  title  and  interest  in  said  premises.  The  assignment  was  not, 
however,  duly  acknowledged,  although  a  notary  public's  name  was 
attached  to  said  transfer.-    The  petitioner  is  now  advised  by  his 
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counsel  that  said  assi^uuent  is  void  beeaose  of  defects  of  fono  ind  i 
execution  and  thereloro  prays  that  the  CfHnjnisBionerg  of  the  Lanl  i 
Office  will  release  to  him  the  State's  interest  in  the  said  lands,      i 

Section  62  of  the  Public  Lands  Law  provides  that  the  Commb-  i 
sioners  may  release  the  State's  interest  in  a  case  of  tliis  kind  mi  \ 
that  a  conveyance  so  made  to  any  petitioner  who  is  the  heir-at-lav 
of  a  surviving  husband,  shall  be  without  consideration  when  the  < 
value  of  the  property  sought  to  be  released  does  not  exceed  $10,000. 

The  petitioner  further  shows  that  the  premises  in  question  are 
all  the  land  that  Fannie  Riley  died  seized  of. 

Your  h(niornble  body  have  full  power  to  grant  the  relief  praveJ 
for  in  the  petition, 

Bespectfully  submitted, 

E.  E.  WOODBURY, 

A  ttomey-Geneni. 


State  ok  New  Yobk 
Ob-ficb  of  the  Attobney-Gen^bal 

Albart,  July  12,  1916. 

Before  the  Standing  Committee  on  the  Hearing  of  Bemiw- 
atranoes  of  the  Commissioners  of  the  Land  Office. 

In  the  Matter  of  the  Application  of  Herby  Meybb,  nemprtead 
Turnpike  and  Two  Hundred  and  Twenty-second  Street,  Bor- 
ough of  Queens,  New  York  City;  Johk  H.  Mahnkejt,  Free- 
port,  N.  Y.,  and  Patbiok  J.  CAKLin,  270  Wa^ington  Avenne, 
Borough  of  Brooklyn,  New  York  City,  for  a  Grant  of  Lwl 
under  the  Waters  of  Arthur  Kill,  at  Rossville,  County  of  RiA- 
mond,  for  the  purposes  of  beneficial  enjoyment. 

To  the  Commisaiotwrs  of  the  Land  O^e: 

Gentlemen. —  A  remonstrance  to  this  application  was  filed  by 
the  American  Title  and  Trust  Company  of  Wilmington,  Dela- 
ware, claiming  to  be  the  owners  under  letters  patent  granted  to 
Lancaster  Symes  in  the  year  1708  of  all  vacant  and  unappro- 
priated land  on  Statea  Island. 
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A  communication  was  also  received  from  Edward  P.  Doyle,  rep- 
resenting the  Realty  Notice  Corporation,  asking  for  an  opportu- 
nity to  be  heard  on  this  application.  On  July  11,  1916,  a  second 
letter  was  received  from  Mr.  Doyle  stating  that  he  had  no  objec- 
tion to  the  grant  being  made  to  the  applicants. 

The  matter  has  been  heard  hy  your  committee,  no  appearance 
being  made  by  the  American  Title  and  Trust  Company. 

No  abstracts  of  title  have  been  presented.  The  appHcant8,''how- 
ever  sibmitted  copies  of  nineteen  deeds  duly  certified  by  the 
ctmnty  ^i^  of  Richmond  county  as  having  been  recorded  in  his 
office,  which  show  record  chain  of  title  in  the  applicants  to 'the 
uplands  in  front  of  the  premises  for  which  the  patent  is  applied 
for,  for  a  period  of  ovw  thirty  years ;  and  also  by  sworn  testimony 
proved  occupation  of  the  property  for  a  period  of  over  twenty 
years. 

The  office  of  the  corporation  counsel  of  the  city  of  New  York 
states  that  "  the  City  of  New  York  makes  no  claim  of  title  to  the 
lands  Under  water  applied  for  but  requests  that  in  any  letters 
patent  that  may  be  issued,  the  usual  terms  and  conditions  be 
inserted." 

It  is  the  judgment  of  your  committee  that  the  remonjtrance 
should  be  overruled  and  that  the  application  take  the  usual  course 
of  uncontested  applications. 

Respectfully  submitted, 

E.  E.  WOODBURY, 

A  ttomey-Oeneral. 

,   FRANK  S.  WILLIAMS, 

State  Engineer. 

JAMES  L.  WELLS, 

State  Treasurer. 
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State  ot  New  Toek 

OVFIOB  OV  TSE  AtTOBNEY-GbNERAL 

Ai.BAirr,  July  12,  1916. 

Before  the  Standing  Committee  oil  the  Hearing  of  Remon- 
strances of  the  CommissionerB  of  the  Land  Offica 

In  the  Matter  of  the  Application  of  the  Cbuoiulb  Stbbi.  Com- 
FAHY  OF  Amebioa  foT  Grant  of  Abandoned  Erie  Canal  Lands 
"in  the  City  of  Syracuse,  New  YorL 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen, —  On  December  11,  1914,  the  Canal  Board  aban- 
doned the  lands  applied  for  in  thia  application. 

Ou  December  23,  1914,  the  Mutual  Pipe  Line  Company  duly 
applied  to  the  CommissionerB  of  the  Land  Office  for  a  grant  of 
these  abandoned  lands. 

On  November  30,  1915,  the  Canal  Board  rescinded  the  action  of 
the  Canal  Board  of  December  11,  1915,  abandoning  the  lands  in 
question. 

Thereafter  and  on  April  11,  1916,  the  Canal  Board  abandoned 
said  lands  and  on  May  11,  1916,  the  Crucible  Steel  Company  of 
America,  the  applicant  herein,  applied  to  the  Commissioners  of 
the  Land  Office,  under  article  4  of  chapter  50  of  the  Lawsof  1909, 
for  a  grant  or  conveyance  of  said  abandoned  lands. 

On  May  25,  1916,  the  Mutual  Pipe  Line  Company  filed  a  pro- 
test against  the  granting  of  the  petition  herein,  claiming  that  the 
action  of  the  Canal  Board  of  November  30,  1915,  rescinding  the 
resolution  of  abandonment  'of  December  11,  1914,  was  ill^al  and 
void  and  inoperative  because  the  said  lands  had  already  been  aban- 
doned and  could  not  again  be  abandoned  against  the  rights  of  the 
proteatant. 

The  matter  has  been  heard  by  your  committee,  no  appearance 
being  made  by  the  Mutual  Pipe  Line  Company. 
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It  is  the  judgment  of  your  committee  that  tiie  remonstrance 
should  be  overruled  and  that  the  application  take  the  usual  course 
of  uncontested  applicrationa. 

Respectfully  submitted, 

E.  E.  WdbDBURY, 

Attomey-OeneroL 
FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 

JAMES  L.  WELLS, 

State  Treasurer. 


State  of  New  Yobk 
Office  of  the  Attornht-Genebal 

Albany,  July  25,  1916. 

In  the  Matter  of  the  Application  of  The  Midland  Beach  Com- 
pany for  a  Determination  of  the  "High-Water  Line"  at  Mid- 
land Beach,  Staten  Island,  N.  Y. 

The  Commissioners  of  the  Land  Office,  Albany,  N.  ¥.: 

Gentlemen. —  It  appears  that  in  1902  the  CommissionerB  of  the 
Land  Office  granted  to  The  Midland  Railroad  Terminal  Company 
lauds  under  water  and  between  "high  and  low-water  line"  at 
Midland  Beach,  Staten  Island,  N.  Y.,  for  the  purposes  specified 
in  the  grant,  making  reservations  for  the  benefit  of  the  public  for 
use'  of  the  foreshore  "  between  the  line  of  high  and  low  water  as 
they  now  exist  or  hereafter  shall  exist"  The  applicant  has  suc- 
ceeded to  the  title  of  the  Midland  Railroad  Terminal  Company 
and  makes  this  application  to  have  the  high-water  line  which  marks 
the  shoreward  line  of  this  grant  surv^ed  and  determined  by  the 
State  Engineer  and  Surveyor. 

The  matter  was  referred  to  the  State  Engineer  and  Surveyor  for 
investigation  and  report.  The  State  Engineer  and  Surveyor  made 
hii  report  to  this  board,  under  date  of  October  25,  1916,  as  fol- 
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"  The  patent  granted  in  1802  to  the  predeoeawr  of  the 
Midland  Beach  Coropaoy  contained  the  clause  '  between  the 
line  of  high  and  low  water  aa  they  now  exist  or  hereafter 
shall  exist.'  Water  grant  roape  show  the  line  of  '  high  water ' 
at  three  different  locationa,  and  to  determine  the  line  of  '  high 
water '  as  it  '  hereafter  ghall  exist '  would  he  somewhat  of  a 
ta^  inasmodi  as  the  fore-ahore,  which  faces  the  ocean,  being 
of  aaod  and  gravel,  would  probably  be  changed  by  every 
storm  and  the  line  of  deep  water  is  now  some  1,500  feet  from 
the  shore. 

"  It  is  a  question  in  my  mind  as  to  whether  or  not,  under 
the  terras  of  the  patent  that  has  been  granted,  the  State  is 
obligated  to  determine  the  location  of  '  high  water '  line  as 
requested  in  the  petition  of  the  Midland  Beach  Company. 
It  would  undoubtedly  be  possible  to  locate  the  '  high  water ' 
line  aa  it  exists  to-day,  but  as  to  whether  or  not  the  State 
should  take  this  action  I  am  not  prepared  to  say,  and  I  there- 
fore return  the  papers  to  this  Board  for  directions  aa  to 
whether  or  not  I  shall  proceed  in  attempting  to  locate  thf 
'  high  water  '  line  at  this  location." 

Thereupon  the  matter  was  referred  to  the  Attorney-Gen-    . 
eral  for  report  as  to  the  l^^l  right  of  the  State  to  estaliilisb 
said  "  high  water  line." 

It  would  appear  that  the  Midland  Kailroad  Terminal  Compaiiv 
did  not  comply  with  the  leservatiiUM  made  for  the  bemefit  of  (he 
public  to  keep  the  foreshore  open  and  free  fr<na  obBtioctioua,  but 
on  the  contrary  obstructed  and  endesvored  to  close  the  same  to  the 
exclusion  of  the  public.  Such  being  tiie  condition,  erne  Sarah  XL 
Barnes  et  al.,  owners  of  adjoining  upfamda,  some  years  ago  Ivoi^lit 
an  action  against  The  Midland  Bailroad  Terminal  CompaDy  pray- 
ing for  an  injunction  restraining  the  obstruction  of  said  foreshore 
and  claiming  sixtcial  damage  by  reason  of  auch  obstruction.  Tins 
action  was  twice  heard  by  the  Court  of  Appeals  and  finally  re- 
sulted in  a  decision  handed  down  May  2,  1916;  upon  vhlch  d^ 
cision  judgment  hae  been  entered  Among  other  things  the  judg- 
ment provides : 
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"  HuU  the  del^d«Q^   tb^e  Iklidliuul  Eailroad  Termioal 
Company,  be,  aud  It  U  Weby  anjoioed  and  restrained  irom 
oMruGtiDg  tli£  paepage  ol  tt)e  public  under  its  pier  at  Hid- 
land  Beach  between  the  lines  of  high  and  low-water  mark,  as 
the;  now  exist  or  hateaiter  shall  exist ;  from  maintaining  its 
pies  in  nMh  a  form  as  to  interfere  with  such  passage  over 
the  entire  width  of  for&«hoie  between  the  lines  aforesaid; 
and  from  denying  to  the  public  passage  over  its  pier  at  any 
point  whsre  passage  under  it  is  now  or  shall  hereafter  be 
obstructed;  and  that  said  defendant  also  be,  and  it  hereby  is, 
enjoined  and  restrained  frcmi  obstructiBg  in  any  manner  the 
I^asage  of  the  pablic  over  any  other  portion  of  its  said  beach 
between  the  lines  of  high  and  low-water  mark,  as  they  now 
exist  or  hereafter  shall  exist,  ezcq>t  by  the  erection  of  piers 
or  like  obstructions  necessary  to  the  reasonable  enjoyment  of 
its  Ufdands,  and  so  erected  as  to  involve  a  minimum  d^ree  of 
interference  with  the  public  right  of  passage." 
The  action  is  still  pending  for  the  purpose  of  determining  the 
amount  of  damages  sustained  by  the  plaintiffs  in  said  action  and 
such  issne  is  yet.  undetennined.    It  seems  to  me  that  the  purpose 
of  the  aj^licant  in  asking  to  have  the  high-water  line  determined 
is  either  f<ur  its  influence  upon  the  remaining  issue  in  this  action 
as  to  the  amount  of  damages  which  have  been  suffered  by  the 
plaintiff  or  for  the  purpose  of  establishing  "  high-water  line  "  to 
the  end  that  such  line  may  be  permanently  established  and  pre- 
served by  structures  greeted  thereon. 

lo  view  of  the  fact  that  under  the  restrictions  contained  in  this 
grant,  the  right  of  the  public  was  intended  to  be  preserved 
"  between  the  line  of  high  and  low-water  mark,  as  they  now  exist 
or  hereafter  shall  exist,"  renders  it  improper  for  the  Commission- 
ers of  the  Land  Office  or  the  State  Engineer  and  Surveyor  to 
definitely  fix  the  high-water  line  to  the  end  that  by  the  erection 
of  structures  it  shall  never  hereafter  ciiange  through  process  of 
erosion  or  accretion.  I  am  not  passing  upon  the  question  as  to 
what  right  the  upland  owners  may  have  in  erecting  such  a  struc- 
ture at  high-water  line  as  it  may  exist  at  a  given  time,  but  it 
seems  to  me  inadvisable  for  the  Commissioners  of  the  Land  Office 
to  authorize  the  fixing  of  such  line  which  may  have  the  possible 
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effect  of  limiting  the  temu  of  the  grant  to  a  fixed  location  ratbei 
than  a  change  of  location  contemplated  by  the  language  "  between 
the  lines  of  high  and  low-watra  mark,  as  they  now  exist  or  here- 
after shall  exist." 

Again  I  io  not  deem  it  advisable  for  tlie  Commissioners  of  the 
Land  OfBoe  to  direct  the  fixing  of  this  tine  when  its  direct  effect 
may  be  to  influence  the  issues  in  the  pending  action  above 
referred  to. 

Fnrthcrmore,  I  know  of  no  l^al  obligation  on  the  part  of  the 
State  to  eatftblish  this  line  and  the  direction  for  its  establishmeDt 
will  form  a  precedent  for  the  establishment  of  similar  lines  in 
respect  of  every  grant  which  the  State  has  heretofore  made. 

I  assume  that  in  the  absence  of  l^islation  the  Oommiasiouers  of 
the  Land  Office  would  not  care  to  undertake  the  establishment  of 
these  lines  with  respect  to  grants  generally,  and  to  establish  this 
precedent,  which  would  almost  seem  to  commit  the  Commission  to 
such  a  policy. 

In  view  of  all  the  circumstances,  I  recommend  that  the  applica- 
tion be  denied. 

KespectfuUy  yours, 

E.  E.  WOODBTTRT, 

A  ttomey-Oeneral. 


State  op  New  Yoek 
Office  of  the  Attobnet-Obnerai. 

Albany,  July  26.  1916. 

Before  the  Commissioners  of  the  Land  Office. 

In  the  Matter  of  the  Application  of  Frank  Hamlin  and  William 
Hamlin,  as  Surviving  Executors,  Etc,  of  Ciokro  J.  Hamlis. 
Dcponsed,  for  the  Advertising  for  Sale  of  a  Certain  Parcel  of 
Real  Property,  Situated  on  Genesee  Street  near  Spruce  Street, 
in  the  City  of  Buffalo. 

Sdpplbmbntal  Bepobt 

On  December  2,  1914,  my  predecessor,  Attorney-General  Par- 
eons,  upon  the  recommendation  of  his  deputy  (Mr.  Chambers) 
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rqwrted  diat  the  interest  of  die  peo^e  in  the  entire  property 
above  mentioned  be  sold  at  pablie  auction  in  accordance  with  the 
provisions  of  law  in  such  case  made  and  provided,  and  that  such 
interest  be  sold  to  the  highest  bidder  and  that  no  bid  be  accepted 
which  shall  be  less  than  the  mim  of  $500.00  and  expenses  of  sale. 

At  the  time  the  r^>ort  was  submitted  there  was  no  provision 
made  for  taking  care  of  the  action  pending  for  the  registration  of 
the  title  of  the  said  property  in  the  name  of  said  applicants,  which 
was  referred  to  in  the  said  report  of  the  Attorney-General.  Had 
the  property  been  sold  at  $500.00  and  e3:penses,  and  a  quit-claim 
deed  been  given  to  petitioners  they  would  have  unquestionably 
been  successful  on  the  new  trial  of  the  action,  probably  carrying 
the  costs  of  the  appeal  to  them.  That  fact  was  taken  into  con- 
sideration in  &xmg  the  price  of  $600.00. 

In  a  letter  under  date  oi  June  28,  1616,  to  this  Commission 
from  Bartholomew  &  Bartholomew,  attorneys  for  the  applicants, 
they  stipulated  as  follows: 

"  We  have  had  a  conference  with  Depu^  Attorney-General 
Wilber  W.  Chambers  (who  drafted  the  report  hereinbefore 
referred  to)  regarding  this  upset  figure,  and  through  his  in- 
sistence and  against  our  better  judgment  this  figure  of 
$300.00  has  been  increased  to  $350.00.  This  upset  price, 
to-wit,  $350,00,  we  are  now  offering  to  your  honorable  board 
for  the  interest  of  the  State  in  said  land.  This  offer  is  con- 
ditioned upon  receipt  by  them  of  a  quit-claim  deed  from  the 
State  of  New  York,  and  at  the  same  time  the  entering  into 
of  a  stipulation  by  which  the  title  registration  proceedings  in- 
stituted by  the  Hamlin  estate  and  still  pending  undetermined, 
may  be  completed,  restoring  the  title  in  the  Hamlin  estate 
witiumt  coets  as  against  any  parties." 

Taking  into  consideration  the  proposition  submitted  by  appli- 
cants that  they  are  willing  to  pay  $350.00  and  expenses  of  sale  for 
the  property,  and  are  also  willing  to  stipulate  that  they  will  ask 
no  costs  against  the  People  of  the  State  of  New  York  in  the  title 
registration  proceedings  referred  to,  I  recommend  that  the  propo- 
sition be  accepted. 
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Before  the  matter  is  closed  there  should  be  procured  from  the 
ai^licants  the  stipulation  referred  to. 

Dated,  Albany,  N.  T.,  July  26,  1916. 

Eespectfully  submitted, 

E.  E.  WOODBURY, 

Attorney-General. 

State  of  New  Yokk 
Office  op  the  Attobnet-Gebebax, 

Albany,  July  26.  1916. 

Before  the  Standing  Committee  on  the  Hearing  of  Bemon- 
stranees  of  the  Commissionera  of  the  Land  Office. 

In  the  Matter  of  the  Application  of  The  National  Conduit  and 
Cable  Company  for  a  Grant  of  Land  Under  Water  in  the 
Village  of  Hastinga-on-Hudson,  Westchester  Countj',  N.  T. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. — Thjs  application  was  filed  September  21,  1911,  for 
a  grant  of  three  parcels  of  laud,  containing  in  all  over  twentv-one 
acres  under  the  waters  of  the  Hudson  river  at  Hastings.  Several 
remonstrances  to  this  application  were  filed,  and  on  March  30, 
1912,  the  standing  committee  made  the  following  report; 

"  The  applicants'  uplands  consist  of  a  narrow  atrip  adjoin- 
ing the  east  line  of  the  New  York  Central  and  Hudson  Kiver 
Hailroad  Company's  right  of  way,  between  the  lands  of  the 
New  York  Orphan  Asylum  on  the  south  and  of  August  Zinser 
Bealty  Company  on  the  north.  Th^  extend  north  and  south 
about  1,500  feet  and  varying  in  width  from  10  feet  on  the 
south  to  163  feet  on  the  north.  The  grant  is  applied  for  to 
enable  applicants  to  fill  in  the  same  and  erect  docks  and  fac- 
tories thereon  for  the  manufacture  of  brass  and  copper  wire, 
tubing,  sheets  and  electric  cables.  Remonstrances  were  filed 
by  the  Pinecrest  Residents'  Association,  the  Greystone  Asso- 
ciation, the  Orphan  Asylum  Society  and  William  S.  Rowley 
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upon  the  gnnmd  that  the  erection  and  maintenance  of  the 
proposed  factory  will  create  a  nuisance  and  prove  injuriouB 
to  tW  nae  of  the  adjoining  lands  of  the  applicants  for  resi- 
dential purposes.  The  remonstrants  further  urge  that  the 
deed  from  William  S.  Rowley  to  the  Pinecrest  Company 
dated  March  2,  1909,  under  which  the  applicants  and  some 
of  the  remonstrants  claim  title,  contained  a  covenant  and 
reetrietiou  running  with  the  land  that  the  grantee  and  ita 
assigns  shall  not  at  any  time  thereafter  erect,  suffer  or  permit 
on  the  lands  thereby  conveyed  any  noxious  or  offensive  busi- 
ness whatever  and  that  the  title  deed  to  the  Xational  Conduit 
and  Cable  Company  of  their  uplands  dated  June  23,  1911, 
conveyed  the  same  expressly  subject  to  said  covenant  against 
nuisances  oontained  in  the  aforesaid  deed,  and  they  further 
offered  in  evidence  a  map  of  Pinecrest  on  the  Hudson,  the 
property  of  the  Metropolis  Extension  Company,  the  grantee 
of  the  Pinecrest  Company,  showing  that  the  greater  part  of 
the  uplands  of  the  applicant  and  upon  which  it  bases  its  claim 
to  riparian  rights  is  laid  out  as  the  '  Kiver  Boad,'  a  private 
road  fifty  feet  wide  the  greater  part  of  the  distance,  with  a 
ten  feet  lane  along  the  southern  extremity,  which  with  other 
roads,  were  reserved  on  the  sale  of  lots.  They  further  claim 
that  they  purchased  lots  and  erected  residences  thereon  upon 
the  faith  that  the  entire  neighborhood  would  continue  to  be  a 
strictly  high  class  residential  property  and  that  no  factories 
would  ever  be  built  thereon  and  that  the  water  front  would 
only  be  used  by  yacht  and  rowing  clubs  and  that  the  Hudson 
river  scenery  would  be  without  obstruction  of  any  kind.  The 
remonstrants  further  urge  that  if  a  grant  is  made  to  the 
applicants  they  would  have  no  standing  to  review  the  action 
of  the  Commissioners  and  that  the  Land  Board  in  the  exer- 
cise of  their  discretion  should  refuse  to  make  this  grant  to 
their  detriment  claiming  it  would  largely  depreciate  the  value 
of  their  property. 

"  The  affidavits  of  the  applicants'  and  remonstrants'  wit- 
nesses are  conflicting  as  to  whether  in  fact  the  erection  and 
maintenance  of  applicants'  proposed  factory  would  create  a 
nuisance. 
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"  Parcel  '  C,'  being  the  Iai;ge8t  pcroel  of  the  lamk  nude: 
water  ap^ied  for,  extenda  oat  into  tlie  Hudson  river  ab>):i' 
two  liDndred  feet  farther  than  the  exterior  line  of  the  wate: 
grant  made  to  Zinser  k  Company,  April  1, 1907,  on  the  north, 
and  alao,  abont  four  hundred  fifty  feet  beyond  the  exterior 
line  of  the  grant  made  to  the  Xew  York  Orphan  Asylom  on 
Juoe  26,  1872,  on  the  south. 

"  The  description  of  the  north  of  Parcel '  C  '  appears  to  be 
defective  in  that  said  line  is  said  to  coincide  with  the  south- 
erlj  line  of  grants  made  to  William  Menek  and  the  Zinsser 
Company,  when  in  reality  there  appears  to  be  a  gore  betweea 
the  same.    Apparently  this  deecription  should  be  corrected. 

"  Under  the  circumstances  set  forth  above  your  committee 
are  of  the  opinion  that  the  application  should  be  doiied. 
Respectfnliy  submitted, 

Thomas  Cabmodt, 

A  ttomey-Gen«ra  I, 
JoHU  J.  Kessedt, 

State  Treasurer. 
3.  A.  Beitsel, 
State  Engineer  and  Sun-eyor." 

On  April  25,  1912,  when  said  report  was  presented  for  consid- 
eration, it  was  laid  upon  the  table  at  the  request  of  the  applicants' 
nttomey.     (See  Land  Board  Minutes,  1912,  pp.  68-71.) 

Thereafter  and  on  Cecenber  12,  1912,  upon  the  request  of  the 
applicants'  counsel,  the  matter  was  taken  from  the  table  and  re- 
ferred back  to  the  standing  committee  for  a  rehearing.  Farther 
hearings  were  had  thereon  in  1912  and  1913,  at  whidi  additional 
affidavits  were  filed  by  the  applicant,  and  counter  afBdavite  sub- 
mitted by  the  attorneys  for  the  various  remcnwtrants. 

On  October  25,  1913,  Attorney-General  Thomas  Carmody  and 
John  A.  Benael,  State  Engineer  and  Surveyor,  again  retorted  to 
the  Land  Board  that  the  additional  evidence  submitted  to  them 
"  Does  not  warrant  us  in  changing  our  views  in  the  matter,  and  w? 
again  recommend  denial  of  the  application."  This  report  was 
submitted  to  the  Land  Board  at  a  meeting  beld  Decanber  16. 
1913,  and  at  this  meeting  attornf^s  for  the  applicant  presHited  a 
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resolution  of  the  board  of  tmstees  of  the  village  of  Hastinga  favor- 
ing the  granting  of  the  aj^lieation  of  the  National  Conduit  and 
Cable  Company ;  whereapon  the  matter  was  ttderted  to  the  State 
Engineer  and  Surveyor  to  visit  Haatings-on-Hndson  at  his  con- 
venience, examine  into  the  physical  conditiona  and  report  to  the 
Board  whether  or  not  he  thinks  the  objectiona  heretofore  consid- 
ered as  aofficient  to  defeat  this  application  are  in  fact  sufficient 
after  the  physical  examination. 

At  a  farther  meeting  of  the  Land  Board  held  on  April  27,  1916, 
the  present  State  Engineer  and  Surveyor  reported  under  the  reso- 
lution of  December  13,  1913,  that  he  had  examined  the  application 
and  the  maps  and  deacriptifms  agreed.    He  said  further: 

"  I  would,  however,  respectfully  recommend  that  in  view 
of  the  fact  that  large  columns  of  black  smoke  issue  from  the 
chimneys  of  their  factory  at  present,  that  some  provisions  be 
made,  should  factory  buildings  be  erected  ou  the  lands  under 
water  that  are  applied  for,  whereby  this  objection  could  be 
eliminated.  It  is  respectfully  suggested  whether,  in  the  judg- 
ment of  the  Commissioners  of  the  Land  OflSce,  this  objection 
ooutd  be  eliminated  by  inserting  the  following  clause  or  a 
clause  to  this  effect: 

"  '  Thew  letters-patent  are  issued,  however,  subject  to  the 
fikllowiiig  terms  and  conditicms,  to  wit:  that  if  on  said  lauds, 
or  any  portion  thereof,  a  factorj-  building  be  erected  and 
steara  power  be  employed  therein,  then  and  in  that  event, 
said  ]Jimt  shall  be  equipped  with  smoke  consumers  of  such 
capacitY  as  adequately  and  effectually  to  consume  the  smoke 
arising  from  the  cousumption  of  any  fuel  uaed  therein ;  if  at 
any  time,  during  the  existence  of  this  grant,  such  smoke 
consiunei's  be  damaged  or  otherwise  out  of  condition,  then 
said  power  shall  be  shut  off  until  the  said  smoke  consumers 
are  fully  repaired;  and  the  said  people  of  the  State  of  Xew 
York,  on  the  violation  of  this  condition,  may  give  notice  to 
the  owners  of  said  land,  and  in  the  event  of  the  continued 
violation  thereof  for  a  period  of  thirty  days  from  the  date  of 
this  notice,  this  giant  shall  cease  and  determine  and  become 
null  and  voiA'  " 
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and  the  Land  Board,  after  an  extended  diacussion,  gave  the  par- 
ties time  to  file  briefs  on  the  law  and  the  facta  with  the  Board. 
Such  briefs  were  duly  filed  and  on  June  26,  1916,  the  members 
of  your  committee  visited  Hastings-on  Hudson  in  a  body  for  a  full 
inspection  of  the  premises  and  also  a  hearing  upon  the  ground. 
In  addition  to  the  president  and  attorneys  for  the  appUcatiou. 
many  residents  of  the  locality,  and  also  the  Greystone  Associatiou. 
the  Pine  Crest  Residents'  Association,  the  Hudson  River  Boat 
Club  and  the  Orphan  Asylum  Society  appeared  personally  and  by 
counsel.  Your  committee  was  impressed  with  the  fact  that  the 
entire  locality'  on  the  hillside,  back  of  the  narrow  strip  of  land 
owned  by  the  applicant,  is  strictly  high-class  residential  property, 
upon  which  there  are  no  factories  whatever,  and  that  the  view  of 
the  Hudson  river  is  unobstructed  by  any  factories  for  at  least  one 
mile. 

A  final  hearing  waa  held  in  Albany  on  July  12,  1916,  at  which 
time  the  attorneys  for  the  applicant  and  several  of  the  remon- 
strants appeared.  It  has  been  urged  by  the  remonstrants  that  the 
deed  under  which  the  applicants  claim  title  to  the  long  strip  of 
upland  in  question  contained  a  covenant  and  restriction  ruuning 
with  the  land  that  the  grantee  and  its  assigns  should  not  at  any 
time  thereafter  erect,  suffer  or  permit  upon  the  lands  thereby  con- 
veyed any  noxious  or  offensive  business  whatever.  There  was  also 
offered  in  evidence  a  map  of  Pinecrest-on-the-Hudson,  showing 
that  a  part  of  the  uplands  of  the  applicant  upon  which  it  bases 
its  claim  for  riparian  rights  is  laid  out  as  a  private  road  fifty  feet 
wide  for  a  distance  of  about  650  feet,  and  as  a  ten-foot  lane  for  a 
further  distance  of  about  630  feet  This  map  shows  thirteen  lots 
which  abut  on  the  ten-foot  lane,  which  evidently  affords  the  only 
access  to  the  lands.  The  remonstrants  claim  that  when  they  pur- 
chased their  lots  the  same  were  purchased  and  residences  erectci 
thereon  upon  the  faith  that  the  neighborhood  would  continue  to 
be  n  high-class  residential  property  and  that  no  factories  would  be 
built  iheveon.  It  would  appear  to  your  committee  that  the  several 
remonstrants  have  purchased  land  from  the  Pinecrest  Association 
in  this  locality,  relying  upon  representations  made  to  them  that 
the  localitj'  would  remain  exclusively  a  strictly  residential  prop- 
erty and  that  the  riparian  rights  would  be  used  for  no  other  pur- 
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poae  than  yacht  clubs,  awiimniag  clubs  and  other  puipoaes  for  the 
pleasure  of  the  conimuBit7. 

It  IB  evident  that  the  Land  Board  could  not  be  concluded  as  to 
the  disposition  of  lands  under  water  hy  restrictions  placed  upon 
the  adjoining  upland.  The  Land  Board  is  not  always  obliged  to 
grant  the  applicants  lands  appplied  for  bj  them.  It  would  appear 
to  your  committee  that  a  grant  to  this  applicant  of  the  lands  now 
applied  for  would  be  detrimental  to  the  interests  of  many  prop- 
erty owners  who  have  purchased  lands  for  residential  purposes  in 
good  faith,  relying  upon  the  representations  made  to  them  by  the 
grantors  of  the  applicant  above  referred  to,  and  we  would  recom- 
mend the  denial  of  this  application  as  in  the  proper  exercise  of 
your  discretion. 

E.  E.  WOODBURY, 

A  ttomey-General. 

JAMES  L.  WELLS, 

State  Treasurer. 

FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 


State  of  New  Tobk 
Office  of  the  AiroBKEY-GEifEBAi. 

Albakt,  August  18,  1916. 

Id  re  Trespass  upon  Lots  84  and  107,  Refugee  Tract,  Town  of 
Altona,  Clinton  County,  N.  Y, 

Commissioners  of  the  Land  Ojfice,  Albany,  N.  Y.: 

Gentlemen. — Yours  of  February  27,  1915,  to  the  Attorney- 
General,  with  power,  tc^ether  with  communications  from  the  Con- 
servation Commisaion,  Attorney  B.  F.  Feinberg  of  Plattsbw^, 
N.  Y.,  and  several  others,  relative  to  the  alleged  trespasses  upon 
State  land,  disclose  the  fact  that  Mr.  Feinberg  owns  property 
adjoining  that  of  the  State  and  discovered  certain  alleged  tree- 
passes  upon  said  State  land  while  investigating  alleged  trespasses 
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QpOQ  bis  pioperty.  !Mr.  Weinberg  then  chily  oonunuiiicated  with 
the  Conservation  Commission  concerning  saoh  treepaeeee.  The 
Cosservatitm  Commiseioa  then  caused  an  inreetigation  of  such 
treepassea  to  be  made,  hut  the  re^tort  seems  to  have  been  nualaid 
and  inquiry  to  the  Beveral  agents  and  employees  of  the  Coounis- 
sion  has  revealed  no  etid«ic8  c<mfieming  tunh  tre^tasaes. 

Walter  Murray  of  Cliateaugay,  N.  Y.,  vrfw  made  the  investiga- 
tion for  the  Coaserration  CommJisioa,  has  failed  to  respond  to 
the  several  inquiries  made  to  him  cooeeming  the  matter.  Farther, 
it  appears  from  communications  in  ccmaection  therewith  that  the 
boundaries  to  the  lot  in  question  are  not  clearly  defined,  although 
a  survey  was  made  in  1787.  (See  Field  Book,  Vol  14,  Surveyor- 
General's  Office.)  There  does  not  seem  to  be  sufficient  informa- 
tion at  hand  to  justify  any  action  by  this  department. 

I  would  surest  instructions  concerning  an  investigation  by 
this  department,  action  by  the  sheriff  and  district  attorney  of 
Clinton  county  as  provided  by  sections  8  and  9  of  the  Public 
Lands  Law,  or  an  investigation  by  an  agent  of  the  Land  Commis- 
sioners pursuant  to  section  17  of  the  Public  Lands  Law. 
Yours  respectfully, 

E.  E.  WOODBLTIY, 

Attorney-General. 

By  Glenn  A.  Fraxk, 
Assistant  Deputy  Attorney-General. 


State  of  New  Yokk 
Office  of  the  Attobnei'-Geneeai. 

Albany,  August  18,  1916. 
Before  the  Commissioners  of  the  Land  Office. 

In  the  Matter  of  the  Application  of  Ann  Apocbta  Mitchsii- 
for  the  Belease  of  Certain  Escheated  Lands  in  the  Village  of 
Hempstead,  Nassau  County,  N.  Y. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. — The  petition  of  the  above-named  applicaiit  ^ws 
that  she  is  over  75  years  of  age  and  is  the  widow  of  George 
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^ibdi^l,  ODe  of  the  laat  aurriving  membera  of  the  Shinneoock 
Indians,  who  died  April  7,  1313,  intestftte,  agnd  SI  jwis,  a  tcsi- 
dent  of  the  village  of  H«mp8tetd,  &nd  the  owner  in  fee  of  t  lot 
of  land  in  said  village,  lying  on  the  east  aide  of  Franklin  street, 
described  in  said  petition,  brang  twenty-five  feet  in  front  and  rear 
and  about  129  feet  deep  on  the  north  side  and  about  137  feet  deep 
on  the  south  side,  upon  which  is  erected  a  shack  now  occupied  by 
the  petitioner;  that  the  petitioner  was  married  to  said  Qeorge 
Mitchell  in  1857  in  the  village  of  Hempstead,  and  that  said 
Mitchell  on  his  death  left  no  heirs-at-law  or  kindred  of  any  kind. 

The  said  George  Mitchell  was  an  itinerant  watch  and  clock 
repairer,  and  the  land  above  described  was  puroha^d  with  the 
savings  of  many  years,  saved  by  the  petitioner  and  her  husband, 
and  is  the  only  property  her  husband  was  possessed  of  at  the  time 
of  his  death.  The  petitioner  Js  old  and  feeble  and  unable  to  obtain 
employment,  but  hopes  to  maintain  herself  during  the  remaining 
years  of  her  life  from  the  proceeds  of  the  sale  of  said  lands  above 
described  should  the  Land  Board  see  £t  to  release  the  same  to  her. 

The  said  premises  are  a  part  of  premises  purchased  by  Greorge 
Mitchell  in  the  year  1866,  he  having  conveyed  the  rear  part  of  his 
lot  to  one  Ann  Augusta  Clowes  in  1868.  The  said  premises  are 
said  to  be  of  the  value  of  $600. 

The  application  appears  to  be  in  accordance  with  the  provisions 
of  the  statutes  and  the  rules  and  regulations  of  tie  Land  Board. 
Should  your  honorable  body  see  fit  to  grant  the  prayer  of  the  peti- 
tioner, the  release  should  be  without  consideratiMi,  in  accordance 
with  the  provisions  of  the  statute. 

Respectfnlly  sabmitted, 

E.  E.  WOODBUKY, 

At  to  mey-Gen  era!. 


State  of  New  Yosk 
Office  of  the  Attobkey-Oekebai. 

Albast,  Augttst  IS,  IDIC. 

Before  the  Commissioners  of  the  Land  Office. 

n  the  Matter  of  the  Application  of  Casoline  Coffey  to  the. 
Commissioners  of  the  Land  Office  for  the  Release  of  the  Statefs"^ 
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Interest  in  a  Xarrow  Strip  of  Land  on  the  North  Side  of 
West  Twenty-fourth  Street,  Eaat  of  Tenth  Avenue,  in  the  Citj- 
of  New  York,  Alleged  to  have  Escheated  to  the  State. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen, — The  verified  petition  herein  and  other  proofs  show 
that  the  petitioner  is  73  years  of  age  and  is  the  widow  of  Hugh 
Coffey,  to  whom  she  was  married  in  December,  1863,  in  the  city 
of  New  Tork ;  that  her  said  husband,  Hugh  Coffey,  was  a  native 
of  Ireland  and  came  to  this  country  prior  to  1850  and  was  soon 
afterward  duly  naturalized;  that  in  March,  1865,  he  purchased 
iican  Gteorge  Warner  the  premises  known  aa  445  West  Twenty- 
fourth  street  in  the  city  of  New  York,  where  the  petitioner  has 
resided  continuously  for  upwards  of  forty  years  until  ver." 
recently. 

In  the  deed  to  the  petitioner's  husband  the  said  premises  were 
described  as  being  parts  of  lots  Nos,  77  and  78  on  map  of  estate 
of  T.  B.  Clark,  b^inning  at  a  point  on  the  north  side  of  Twenty- 
fourth  street,  245  feet  and  10  inches  eaat  of  Tenth  avenue;  thence 
easterly  22  feet  and  10  inches  by  98  feet  and  9  inches  deep; 
that  petitioner's  husband  continued  to  hold  the  title  to  said  prem- 
ises until  1873,  when,  becoming  enfeebled  in  health,  he  espressed 
a  desire  to  convey  said  premises  to  the  petitioner,  his  wife,  who 
had  contributed  to  the  purchase  price  thereof,  and  for  that  purpose 
employed  attorneys,  now  deceased,  to  prepare  deeds  of  said  prem- 
ises to  convey  title  to  her;  that  through  inadvertence  the  starting 
point  of  said  deeds  was  incorrectly  stated  at  255  feet  and  10 
inches  instead  of  245  feet  and  10  inches,  leaving  a  differeuce  of 
ten  feet ;  that  petitioner's  attention  was  only  called  to  this  error 
recently  when  she  placed  her  premises  in  the  market  for  sale, 
although  she  has  been  in  full  possession  during  all  these  years  of 
the  premises  banning  245  feet  and   10  inches  east  of  Tentii 


She  further  shows  that  her  husband  did  not  own  any  interest 
in  any  other  premises  on  24th  street,  but  that  the  deed  to  her 
inadvertently  overlaps  the  lot  of  an  adjoining  owner  on  the  east 
side  who  bas  good  title  thereto. 
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Hiigli  Coffey  died  in  the  city  of  New  York  May  3,  1881,  intes- 
tate and  without  issue.  He  left,  however,  besides  the  petitioner, 
a  brother,  Robert  Coffey,  who  came  to  this  country  from  Ireland 
and  was  naturalized  in  1855,  and  died  November  3,  1875,  intes- 
tate, a  widower,  leaving  one  daughter,  Elizabeth,  his  only  heir-at- 
law,  who  subsequently  married  one  Rufus  Lisk,  Elizabeth  Lisk, 
by  deed  dated  September  5,  1912,  quit-claimed  all  her  intei-est  in 
this  ten-foot  strip  to  the  petitioner. 

The  petitioner's  husband,  Hugh  Coffey,  had  also  another  remain- 
ing brother  named  Andrew  Coffey,  who  always  resided  in  Ireland, 
and  was  a  non-resident  alien.  He  died  there  in  1881,  having 
never  fileil  his  intention  to  become  an  American  citizen.  He  died  . 
intestate,  leaving  him  surviving  his  widow,  Martha,  and  five  chil- 
dren, all  of  whom  still  reside  in  Ireland,  with  the  exception  of 
one  son,  Robert  James  Coffey,  who  emigrated  to  Canada,  and  all 
of  said  five  children  have  been  at  all  times  non-resident  aliens. 
Robert  James  Coffey  died  in  Canada  in  December,  1912,  leaving 
a  widow  and  three  infant  children,  all  residing  in  Canada.  The 
widow  and  all  of  the  heirs-at-law  of  Andrew  Coffey,  excepting  snid 
Robert  James  Coffey,  quit-claimed  their  interest  in  said  premises 
to  the  petitioner  by  deed  dated  October  22,  1912. 

The  petitioner  is  advised  by  counsel  (and  I  think  correctly) 
that  Elizabeth  Lisk  as  the  only  child  of  Robert  Coffey,  deceased, 
legally  inherited  an  undivided  one-half  interest  in  said  ten-foot 
strip,  but  as  Andrew  Coffey,  the  other  brother,  is  a  non-resident 
alien,  his  children  could  not  inherit  from  him,  and  upon  thb 
death  of  said"  Andrew  Coffey  said  Andrew's  undivided  one-half 
interest  in  said  ten-foot  strip  passed  by  escheat  to  the  State. 

The  petitioner  has  paid  all  the  taxes  upon  said  premises  and 
has  kept  the  same  in  repair  since  1874. 

The  present  market  value  of  the  whole  of  the  premises  445 
West  Twenty-fourth  street  is  about  $13,000,  and  the  undivided 
one-half  interest  in  said  ten-foot  strip  does  not  exceed  the  amount 
of  $2,120.  subject  to  the  petitioner's  right  of  dower  therein,  which 
would  be  at  the  rate  of  $624  per  front  foot.  The  petitioner  says 
she  has  no  property  or  income  outside  of  said  premises. 

Technically  there  appears  to  have  been  an  escheat  to  the  State 
of  an  undivided  one-half  of  the  Westerly  ten  feet  of  the  bouse 
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and  lot  Xo.  445  Weat  Tweaty-fourth  street,  but  evideotiy  it  vas 
the  intention  of  th«  petitioner's  husband  to  convey  the  wid  jpreai- 
ises  to  her,  and  the  error  in  the  deed  was  evidently  an  error  on 
the  part  of  the  scriTeiier  only,  and  it  13  very  questionable  whether 
the  State  could  dispossess  the  petitioner  as  to  said  ton  £oet  under 
said  technical  escheat.  The  escheat,  however,  did  not  occur  ou 
the  death  of  her  husband,  but  by  reason  of  the  fact  that  itor  bus- 
band's  brother  Andrew  was  and  rauained  a  non-resident  alien  and 
died  such. 

Therefore,  if  your  honorable  body  see  £t  to  grant  the  prayer  of 
the  petition,  I  think  $1.00  oonsideratum  should  be  paid. 
Eespectfully  submitted, 

E.  E.  WOODBURY, 

Attcrnei/-Gener<i}. 


State  of  New  Yobk 
Office  of  the  Attoritet-Geheral 

Albany,  Aitgust  22,  1916. 
Before  the  Commissioners  of  the  X.and  Office. 

In  the  Matter  of  the  Application  of  Emma  Nehlses  under  Chap 
ter  419  of  the  Laws  of  1!)1(!  for  the  Release  of  a  Lot  of  Land 
in  the  Former  Town  of  Newtown,  Queens  County,  Alleged  to 
Have  Escheated  to  the  State. 

To  the  Commissioners  of  the  Land  Office: 

Gentlanen. —  On  December  1,  1913,  Emma  Xehlsen  appl)e<l 
to  the  Land  Board  for  the  release  of  a  lot  of  land  twentr-ooe  feet 
front  and  120  feet  deep  on  which  is  erected  a  one-story  frame 
house  of  four  rooms  said  to  be  worth  not  to  exceed  $1,300,  which 
lands  escheated  to  the  State  on  the  death  of  Dorothea  I^mnaan 
on  July  8,  1872,  intestate  and  without  heirs.  The  report  of 
Honorable  Thomas  Carmody,  Attorney-General,  to  the  Land 
Board  under  date  of  Jaauaty  30,  1914,  states  that  said  applica- 
tion alleged  that  Dorothea  Ehrmann  died  in  Xetrtown,  Queens 
county,  N,  V.,  on  July  8,  1872,  intestate,  leaving  no  kuo?m  beirs- 
at-law,  and  that  she  was  at  her  death  the  owner  in  fee  of  said  land 
in  the  said  town  by  purchase  from  John  A.  Meehau  and  wife 
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under  a  dewl  dated  May  20,  1868 ;  that  said  decedent  left  a  hna-. 
band,  vbo  subsequently  remarried  and  had  a  child,  JosqA  £hi^ 
mann,  by  his  second  wife,  and  that  the  petitioner  purchased  the 
lot  in  question  in  1909  from  Joseph  Ehrmann,  the  son  and  heir- 
at-law  of  Andreas  Ehrmann,  deceased,  and  that  he  had  advised 
the  attoniCT'  for  the  petitioner  that  in  hia  opinion  the  Land 
Board  had  no  power  to  release  the  lands  in  queeticm,  for  the 
reason  that  the  petition  was  not  presented  within  forty  years  after 
such  escheat,  as  provided  under  section  60  of  the  PuMie  Lands 
Law,  and  that  the  petitioner's  attorn^,  eoinciding  with  this  view, 
desired  that  the  application  should  he  considered  as  withdrawn, 
nntt  at  a  meeting  of  the  Land  Board  held  February  34,  1914, 
said  report  was  adopted  and  the  ^plication  was  ordered  with- 
drawn. Since  this  time  chapter  419  of  the  Laws  of  1916  was 
passed  anthorizing  the  Commissioners  of  the  Land  Ofliee  to 
release  to  Emma  Xehlsen  all  the  right,  title  and  interest  of  the 
people-of  the  State  of  New  York  in  and  to  said  lot  npon  such 
terms  and  conditions  as  to  them  shaU  seem  just  and  proper, 
whereupon  a  new  application  was  filed  by  this  petitioner  on 
July  S,  1916,  setting  forth  the  same  facts  contained  in  the  former 
petition.  In  addition  to  the  facts  set  forth  in  the  report  of 
Attorney-General  Carmody,  it  has  been  shown  that  Dorothea  Ehr- 
mann purchased  the  said  property  in  18(V8  with  money  which  whs 
furnished  by  her  husband,  Andreas  Ehrmann,  and  after  the  pur- 
chase of  said  lot  Andreas  Ehrmann  in  the  year  1870  erected  the 
present  dwelling  house  thereon,  a  photograph  of  which  aecooir 
j«mies  the  present  application. 

It  further  appears  that  Andreas  Ehrmann  died  on  or  about 
April  15,  1884,  leaving  his  last  will  and  testameBl,  wherein  be 
flssnraed  to  derise  said  pr^nises  to  his  second  wife,  Begina,  who 
iHed  intestate  on  June  30,  1907,  leaving  said  Joseph  Ehrmann 
her  only  heir-at-law,  said  Joseph  being  the  only  issue  of  the  mar- 
riage of  said  Andreas  Ehrmann  and  Begins,  his  second  wife,  and 
that  on  March  22,  1909,  the  petitioner  Emma  Nehlsen,  believing 
said  Joseph  Ehrmann  to  be  the  owner  in  fee  of  said  premises, 
purchased  the  same  from  him,  paying  $1000  and  receiving  his 
deed,  which  was  duly  recorded  in  Queens  county  clerk's  office. 

She  further  shows  in  her  petition  that  the  actual  possession  of 
said  premises  since  ilav  20,  1868,  was  in  Dorothea  £%rmann 
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down  to  the  date  of  her  death  in  1872,  and  from  July  8,  1872, 
ill  Andreas  Ehrmann  down  to  the  date  of  his  death  on  April  15, 
1KS4,  and  in  Kegina  Ehi-mann  from  April  15,  1884,  down  to 
the  time  of  her  death  on  June  30,  1907,  and  in  Joseph  Ehrmann 
frtim  .Tune  30,  1907,  to  the  date  of  his  conveyance  to  the  petitioner 
March  22,  1909,  and  from  that  time  has  been  in  the  petitioner, 
and  during  said  period  from  1838  up  to  the  same  time  there  has 
l)een  no  adverse  claim  in  any  person  whatsoever. 

In  view  of  this  adverse  possession  against  the  State  for  over 
forty  years,  and  in  view  of  the  provision  of  section  :162  of  tlie 
Code  of  (Jivil  Procedure,  which  provides  that  the  people  of  the 
State  will  not  sue  a  person  for  or  with  respect  to  real  property  or 
the  insne  or  profits  thereof  by  reason  of  the  right  or  title  of  the 
jMXiple  of  the  State  to  the  same  unless  the  cause  of  action  acemeil 
wifhiu  forty  years  before  the  action  is  commenced  or  the  people 
or  those  from  whom  they  claim  have  received  the  rents  and  profitti 
of  the  real  estate  or  some  part  thereof  within  the  same  iM-j-iod.  it 
would  deem  that  the  State  would  have  difficulty  to  recover  pos- 
session of  said  premises  in  an  action  of  ejectment  under  section 
,    1977  of  the  Code. 

It  appears  that  Mrs.  Xehlseu  desired  to  procure  a  loan  on  said 
prf'mises.  hut  was  nuable  to  procure  the  same  because  of  the  tech- 
nical escheat  of  the  State  in  1872.  This  application  is  made  in 
HiHiirdance  with  the  statute  and  the  rules  and  r^ulations  of  the 
Land  lii^mnl.  except  that  the  rule  of  the  Land  Board  requiring  an 
advertisement  of  the  notice  of  the  present  application  to  the  Land 
lUwnl  has  not  been  made.  However,  Mis.  Xehlsen,  did  advertirc 
for  the  requited  period  in  the  year  1913.  at  the  time  of  her  first 
application,  and  aa  she  now  in  her  petition  asks  that  the  Board 
w«i\-e  the  publication  of  the  notice  of  application  in  order  to  saw 
her  this  expense,  I  would  recommend  the  W8i\"er  of  the  rule  requir- 
ing; puhlicatioD. 

1  am  of  the  opinion  that  the  Land  Board  has  full  i^ver  to 
^raiit  the  prayer  of  the  {letitioner  and  leleuse  ibe  lands  de».-ribed  in 
the  |ketilion  to  the  petitioner,  without  cvtusitlention. 
Resjie'.tfully  submitted, 

E.  E.  WOODBrKV. 

Ji:>'-iKfj-<Jir"fri.'. 
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State  of  New  Tobk 
Office  of  the  Attobnet-Gshbeai. 

Albant,  September  19,  1916. 

Before  the  Standing  Committee  on  the  Hearing  of  Remon- 
etaneea  of  the  Commisaioners  of  the  Land  Office. 

In  the  Matter  of  the  Application  of  Feancis  K.  Pendleton  and 
Isabelle  PiLLSBrBT  BENEDICT,  as  Trustees  under  the  Last 
Will  and  Testament  of  Jaues  H.  Benedict,  Deceased,  for  an 
Extension  of  Three  Years'  Time  Within  Which  to  Comply  with 
Conditions  of  Letters-Patent  for  Land  under  Water  of  West- 
chester Creek  in  the  Bronx  Borough  of  New  York  City. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. — This  is  an  application  for  a  second  extension  of  a 
water  grant  originally  made  in  the  year  1907  to  James  H.  Bene- 
dict for  11.604  acres.  Mr.  Benedict  died  and  a  renewal  patent 
was  issued  on  June  26,  1912,  for  three  years  from  February  10, 
1913,  to  the  above-named  trustees  under  his  will.  They  now  apply 
for  a  second  renewal.  A  protest  was  filed  against  this  application 
by  the  corporation  counsel  of  the  city  of  Xew  York,  The  city 
claims  title  to  the  lands  under  water  applied  for,  alleging  that 
the  same  was  granted  by  a  colonial  patent  to  the  town  of  West- 
chester, and  now  belongs  to  the  city  of  Xew  York.  The  matter 
was  heard  by  your  committee  at  the  town  clerk's  office,  Manhaseet, 
N.  Y.,  June  27,  1916.  On  June  8,  1916,  the  corporation  counsel 
wrote  the  Attorney-General  asking  that  his  appearance  be  noted 
and  that  the  argument  made  by  Assistant  Corporation  Counsel 
E.  J.  Freedman  on  the  hearing  of  the  application  of  William 
Eroppf  et  al.,  representing  the  heirs  of  Augusta  E,  Heramer,  for 
a  similar  extension  of  time  affecting  adjoining  premises,  be  con- 
Bidered  as  having  been  submitted  on  this  application.  The  cor- 
poration counsel  did  not  attend  at  the  hearing  at  Manhasset.  It 
appears,  however,  that  the  Pendleton  trustees  have  commenced  a 
suit  against  the  city  of  New  York  to  determine  the  question  of 
title  to  the  lands  under  water.  Your  committee  would  respect- 
fully refer  your  honorable  board  to  our  report,  dated  April  26, 
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1916,  in  the  Kroppf  appHcatkm,  vhm^B  we  recommended  that 
a  renewal  grant  be  nt»fe  iox  tiirea  y*a»  over  the  objections  of  the 
city  of  New  York,  so  that  the  validity  of  title  could  be  tested  in 
the  courts.  We  stated  that  to  refuse  to  make  a  renewal  grant  would 
be  to  create  a  fori eitura  It  13  our  opinion  diat  a  similar  disposi- 
tion should  be  made  of  this  case,  and  we  recommend  that  the 
matter  take  the  usual  course  of  uncontested  applications. 

Respectfully  submitted, 

E.  K  WOODBURY, 

Aitome^General 

JAMES  L.  WELLS, 

State  Treasurer. 

FRAXK  M.  WILLIAMS, 

State  Engineer  and  Siirrejfor. 


State  of  New  Yobk 
Office  of  the  Attohnet-Gesebal 

AuAST,  September  20.  1916. 

Before  the  Standing  Committee  on  the  Hearing  of  Remon- 
strances of  the  Commissioners  of  the  Land  Office. 

Ill  the  Matter  of  the  Application  of  The  Cestral  Hrosox  Gjs 
Axn  Electric  Compast  for  a  Grant  of  Land  undw  the  Waters 
of  the  Hudson  River,  in  the  City  of  Ponghkeepsie,  Diitchess 
County,  for  Benericial  EnJOTment. 

To  the  Commisfstoners  of  the  Laud  Office: 

Gentlemen. —  This  is  an  application  for  a  grant  of  .51^  of  au 
acre  of  land  under  water  in  front  of  the  uplands  erf  the  applicant 

On  April  17.  190T>  a  grant  was  made  of  .314  of  an  acre  to  the 
Poughkeepsie  Light,  Heat  and  Power  Company,  opposite  the 
northerly  part  of  the  present  applicant's  lands.  The  Ponghkeepsie 
Light,  Heat  and  Power  Comi<«ny  was  sine*  consolidated  with  ao- 
other  enniiMuiy,  in  the  year  liUl,  and  the  entire  premises  aieW 
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owned  by  the  Central  Eodswi  Gas  aod  Electric  Cempany.  The 
grant  applied  ior  is  of^Mute  tW  aonthcorly  portion  of  their  up- 
lanide  and  extends  ont  to  a  line  in  conformitj-  with  the  exterior 
line  of  the  former  grant  of  1907. 

A  remonstrance  was  filed,  against  this  applieatiou  bv  the  city 
of  Foughkeepsie,  principally  upon  the  ground  that  one  of  the 
public  sewers  of  the  city  nina  along  the  lauds  of  the  applicants 
and  empties  into  the  Hudson  river  at  an  interior  point  of  the 
lands  under  water  applied  for,  the  city  having  obtained  an  ease- 
ment for  such  sewer  by  condemnation  proceedings  in  the  year 
1874,  and  that  the  building  of  a  dock  in  front  of  said  sewer  would 
deprive  them  of  their  easemeBt  rights. 

Recently  the  applicant  and  the  citj-  of  Poughkeepsie  have  en- 
tered into  an  agreement  whereby  the  city  withdraws  its  remon- 
strance to  said  application,  and  the  applicant  agrees  that  if  the 
lands  under  water  apjdied  for  be  granted  to  it,  it  will  not  erect 
thereon  any  wharf,  dock  or  other  structure  which  will  interfere 
with  the  operation  or  maintenance  of  the  sewer,  or  that,  when  it 
shotdd  bnild  a  dock  or  structure  upon  said  land  under  water,  it 
will  carry  the  discharge  pipes,  of  iron  or  steel  of  proper  thickness, 
etc.,  of  the  present  sewer,  to  the  edge  of  such  dock  or  structure 
which  it  may  erect,  all  at  its  own  expense. 

Your  committee,  therefore,  upon  the  withdrawal  of  this  remon- 
strance, recommend  that  this  application  take  the  usual  course 
of  uncontested  applications. 

Ke^>ectfully  submitted, 

E.  E.  "WOODBFRT 

Ailorti  ey-General. 

JAJIES  L.  WELLS, 

State  Treasurer. 

FRANK  if.  WILLIAMS, 

State  Engineer  and  Surveyor. 
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State  of  New  York 
Office  of  the  Attobnet-Oenebai, 

Albany,  November  22,  1916. 

Before  the  C'ommissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Robeet  Steblinq  Clabk  for 
a  Detennination  under  Section  1627  of  the  Code  of  Civil  Pro- 
cedure, that  the  Interests  of  the  State  do  not  Warrant  the  Land 
Board  in  making  an  Order  for  the  Payment  of  a  Mortgage  about 
to  be  Foreclosed. 

To  the  Commissiojiers  of  the  Land  Office: 

Gentlemen. —  Bobert  Sterling  Clark,  the  assignee  of  a  mortgage 
upon  certain  lands  in  the  Borough  of  The  Bronx,  New  York  city, 
given  to  secure  the  payment  of  $92,400,  by  his  verified  statement 
ahows  that  he  is  the  present  holder  of  said  mortgage  and  desires 
to  foreclose  the  same;  that  the  mortgage  was  given  by  one  Sadie 
Trask  Sturges,  on  September  1,  1909,  and  that  she  died  in  Xew 
York  county  December  1,  1915,  leaving  a  will  which  was  duly 
probated,  and  leaving  her  sister,  Adele  Sturgea  Dodd,  her  only 
heir-at-law ;  that  a  transfer  tax  upon  this  estate  has  not  yet  been 
paid,  and  that  the  people  of  the  State  would  be  a  party  defendant 
to  the  foreclosure  action  for  no  other  reason  than  the  lien,  if  any, 
of  said  unpaid  transfer  tax,  and  be  asks,  pursuant  to  the  amend- 
ment to  section  1627  of  the  Code  of  Civil  Procedure,  by  chapter 
331  of  the  Laws  of  1916,  that  the  Commissioners  of  the  Land 
Office  determine  that  the  interests  of  the  State  do  not  warrant  their 
making  an  order  for  the  payment  or  cancellation  of  said  mortgage 
out  of  the  State  treasury. 

I  concur  with  the  State  Comptroller  in  recommending  that  your 
honorable  body  make  such  determination,  in  order  that  the  plain- 
tiff in  said  action  may  immediately  proceed  with  his  foreclosure 
suit  without  delaying  his  action  for  the  period  of  three  months,  as 
provided  for  nltematively  in  said  section. 

Respectfully  submitted, 

E.  E.  WOODBURY, 

A  ttomey-General. 
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State  op  New  Yomc 
Office  of  the  Attosnet-Gshekai, 

Albaht,  November  23,  1916. 

Before  the  CommiaBionere  of  the  Land  Office. 

lu  the  Matter  of  the  Application  of  William  Bkadlkt  &  Son  for 
a  Confirmatory  Grant  of  Lands  under  Water  under  the  East 
River,  at  Ravenawood,  Long  Island  City. 

To  ike  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  is  an  application  by  William  Bradlff^  &  Son 
(a  corporation),  claiming  to  be  the  present  owners  of  certain  up- 
lands at  Ravenswood,  Long  Island  City,  Queens  county,  lying  be- 
tween Vernon  avenue  and  the  East  river,  and  between  Worth  and 
Xoble  streets,  and  also  successors  in  title  to  certain  lands  under 
water,  which  were  granted  to  Samuel  J.  Beebe  on  November  7, 
1857,  for  a  confirmatory  grant  of  the  lands  under  water  which 
were  granted  to  said  Beebe. 

It  appears  that  in  the  year  1853  said  Beebe,  who  was  the  owner 
of  a  tract  of  upland  lying  immediately  north  of  and  adjoining  the 
uplands  in  question,  had  a  survey  made  of  a  tract  under  water 
containing  59/100  acre  in  front  of  his  then  uplands  in  contem- 
plation of  a  water  grant  application  which  he  later  filed  with  the 
Laud  Board  in  the  latter  part  of  the  year  185G.  On  November 
15,  1856,  while  his  application  was  pending  before  the  board,  it 
appears  that  Beebe  purchased  the  uplands  now  in  question  from 
Jonathan  Miller,  referee,  by  two  deeds,  dated  November  15,  1856, 
recorded  in  Queens  County  Clerk's  office  in  Liber  147  of  Deeds, 
at  pages  258  and  260,  and  thereupon  be  published  in  a  Queens 
county  newspaper  a  new  notice  of  application  for  lands  under 
water  in  front  of  both  tracts  of  upland,  including  the  tract  of 
59/100  acre  and  also  the  land  under  water  in  front  of  the  up- 
lands which  he  purchased  from  Referee  Miller.  The  description 
of  the  lands  applied  for  in  his  second  published  notice  was,  bow- 
ever,  erroneous  in  two  respects,  first,  the  third  course  was  de- 
scribed as  running  N.  40°  30'  E.  527.20  feet,  when  the  exact 
length  of  that  line  was  about  577  feet,  and  second,  the  area  of 
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the  entire  tract  was  desOTibed  as  eontaiDing  89/100  acre,  when  it 
actually  contaiitMi  over  l.SS  acres,  and  the  tetters  patent  issueii  m 
Beebe  iolltnved  tbe  uKorrect  description  in  both  instances. 

If  this  present  application  for  a  confirmatorr  grant  were  maJt 
simply  to  correct  the  raauifeat  erxturs  above  aUuded  t»  and  no 
jurisdictional  questions  were  involved,  I  should  have  no  hesifati.tn 
in  recOTtunending  the  issuance  of  a  cenfirraatory  grant  But  it 
appears  tbat  no  proof  was  mude  to  the  Land  Board  oi  the  posting 
of  the  notice  of  appltcatiou  of  the  lands  Qodfr  water  in  qne?rion 
by  Beebe  on  the  Queens  county  court  house  door  as  required  h^ 
the  provisions  of  the  Public  Lands  Xaw. 

It  further  api>ears  that  said  Beebe  by  deed,  dated  S^tteubet  0. 
18^7,  c(»tv^ed  all  the  uplands  adjacent  to  the  lands  under  watn 
in  question,  to  Anna  Pickcregill,  a  predeceaaor  in  title  df  thes« 
applicants.  This  deed  was  made  ax.d  d^vered  two  days  before 
the  adoption  of  a  resolutiou  by  the  Laud  Board  authoitziug  tbe 
grant  to  Beebe  and  over  two  months  before  the  date  said  letters 
patent  were  actually  issued.  It  therefore  appears  that  Beebe  w* 
not  the  owner  of  the  adjacent  upland  at  the  time  of  the  grant 

The  petiti<Mi  herein  states  that  all  the  succesBOirs  in  title  to  sniH 
Beebe  have  htid  said  uplands,  including  the  lands  under  water, 
in  the  belief  that  said  letters  had  been  regularly  granted  and  have 
filled  in  a  portion  of  the  bukis  so  granted,  aud  ha\'e  erected  a  fac- 
tor\'  building  and  dorks  upon  th^r  uplands  and  alao  over  a  por 
tiou  of  said  lands  under  water ;  that  the  applicant  rec«itly  applied 
for  a  mortgage  loan  eo>'ering  said  proEnises  and  that  its  title  \vaB 
objected  to  upon  the  ground  ss  before  stated,  that  Beebe  was  not 
the  owner  of  the  adjac^t  npUnd  at  the  time  of  the  issuance  to 
him  of  said  letters  patent 

Chapter  233  of  the  Laws  of  1850,  amoiding  secticns  66  and  i>T 
of  article  IV  of  title  V,  chapter  &,  part  I,  lievised  Statutes  o: 
183t,  which  was  in  force  at  the  time  of  the  iaeuanoe  of  said  water 
grant,  provided : 

"  §  1.  The  commissioners  of  the  land  office  shall  hav? 
power  to  grant  in  perpetuity  or  otherwise,  so  much  of  the 
lands  under  the  waters  of  navigable  rivers  or  lakes,  as  thcj 
shall  deem  necessary  to  promote  the  commerce  of  this  state, 
or  proper  for  the  purpose  of  beneficial  enjoyment  of  the  same 
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Ity  the  adjaceot  owner;  but  no  such  grant  afaall  be  made  to 
&nj  person  odtes  than  the  praphetor  of  the  adjaoent  laads, 
and  any  such  grant  that  shall  be  made  to  any  other  petson 
shall  be  void. 

§  2.  The  powers  cooferred  <mi  the  ctMumiflsioners  of  the 
land  o&oe  by  the  first  sectkm  of  this  act,  are  hereby  extended 
to  lauds  under  water,  und  between  high  and  low  water  mark 
in  and  adjaoent  to  and  surroundiBg  Long  Island,  and  to  all 
that  part  of  the  count)'  of  Westdiester,  lying  on  the  Eaat  or 
Hudson  river  or  Long  Island  sound;  but  no  grant  made 
under  this  act  shall  extend  beyond  any  permanent  exterior 
water  line,  established  by  law,  and  nothii^  contained  in  this 
act  shall  astborixe  the  oommissioDers  of  the  land  office,  to 
grant  any  lands  under  water  bdonging  to  the  mayor,  aldei^ 
men  and  comnuHialty  of  the  city  of  Nen  York,  nor  to  inter- 
fere with  any  pn^perty,  rights  or  franchises  of  said  corpora- 
tion of  the  city  of  New  York,  or  interfere  with  the  ri^ts  of 
the  Hudson  river  railroad  company." 
Tliere  were,  however,  various  other  jnriadictional  defects  in  tlie 
graut  to  Beebe,  not  referred  to  in  the  petition  herein. 

1.  The  applicant  Beebe'a  map  showed  the  existence  in  1853  of 
a  sea  vaU  extending  across  the  water  front  of  hia  uplands,  leaving 
a  considerable  body  of  land  originally  under  the  waters  of  the 
East  river  intervening  between  said  sea  wall  and  the  original  high- 
water  line,  and  that  there  was  also  a  basin  behind  said  sea  wall 
which  apparently  was  used  for  mooring  of  boats.  The  grant  ap- 
plied for  and  niade  to  Beebe  was  for  land  under  water  outside  of 
said  sea  wall,  which  was  the  inner  bound  of  his  grant  Said 
Beebe  at  the  time  of  hia  application  was  not  the  owner  of  uplands 
immediately  adjoining  the  lands  under  water  applied  for  and 
granted,  which  only  affected  lands  outside  of  hia  aea  wall.  Atten- 
tion might  be  called  to  the  provisions  of  chapter  283,  Laws  1850, 
above  quoted,  limiting  jurisdiction  of  the  Land  Board  to  grants  to 
the  proprietor  of  the  adjacent  lands. 

2.  The  grant  to  Beebe,  as  before  stated,  appears  to  have  been 
made  only  on  defective  proof  of  publication  of  his  notice  of  appli- 
cation in  a  Queens  county  paper.  There  was  no  proof  of  posting 
of  said  notice  on  the  Queens  county-  court  house  door. 
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3,  The  greater  part  of  the  lands  applied  for  and  granted  to 
Beebe,  as  shown  on  his  application  map,  was  below  low-water  mark 
of  the  East  river. 

Without  bringing  into  this  discussion  the  question  which  has 
frequently  been  raised  by  the  city  of  Xew  York  of  the  power  of 
the  Land  Board  under  chapter  232,  Laws  1835,  and  chapter  i83. 
Laws  1850,  to  make  grants  of  lands  within  the  boundaries  of  the 
city  of  New  York,  it  is  nevertheless  true  that  such  part  of  the  lands 
in  question  below  low-water  mark  were  situated  in  the  city  and 
coimty  of  New  York,  the  eastern  boundaries  of  which  extended  to 
low-water  mark  on  the  Long  Island  shore  at  this  point.  (See 
Montgomery  Charter  of  1730  to  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York,  and  also  Colonial  Law,  1732,  chap- 
ter 684,  also  New  York  City  Consolidation  Act,  chapter  410, 
L.  1882,  sees.  1  and  2.)  No  attempt  was  made,  or  is  now  made, 
to  show  that  Beebe  ever  published  or  posted  his  application  notice 
in  New  York  county  or  that  any  notice  whatever  was  given  to  the 
New  York  city  authorities. 

Section  69  of  the  Public  Lands  Law  (Rev.  Stats.,  1827),  then 
in  force,  provided : 

"  §  69.  Every  applicant  for  a  grant  of  land  under  water, 
shall,  previous  to  his  application,  give  notice  thereof,  by  ad- 
vertisement, to  be  published  for  six  weeks  successively,  in  a 
newspaper  printed  in  the  county  in  which  the  land  so  "intended 
to  be  applied  for,  shall  be  situated :  and  shall  cause  a  copy  of 
such  advertisement  to  be  put  up  on  the  door  of  the  court 
house  of  such  county,  and  if  there  be  no  court  house  in  the 
county,  then  at  such  places  as  the  commissioners  shall  direct." 

In  1887  one  William  J.  Matheson,  then  the  owner  of  the  up- 
land adjacent  to  the  59/100  acre  parcel  originally  applied  for  hy 
Beebe  in  1856,  applied  to  the  Land  Board  for  and  received  a  new 
grant  of  that  portion  of  lands  under  water  granted  Beebe  in  1857. 
lying  in  front  of  his  uplands,  and  the  abstract  of  title  accompany- 
ing his  application,  which  was  regularly  published  and  posted  in 
Queens  county,  showed  Beebe's  deed  to  Anna  PickersgiU  was  made 
before  the  issuance  of  said  patent  to  Beebe.  In  1897  William  J. 
Matheson  &  Co.,  then  owners  of  the  same  uplands,  applied  to  the 
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Land  Board  and  received  a  second  new  grant  of  said  lauds  under 
««ter  80  granted  te  William  J.  Matheson  in  1S87,  and  also  a  uar- 
Ktw  strip  in  front  thereof,  upon  proof  of  publication  and  posting 
of  application  notice  in  bott  Xew  York  and  Queens  counties. 

By  resolution  of  the  Land  Board,  adopted  September  11,  1867, 
the  grant  to  Samuel  J.  Beebe  and  twelve  other  grants  to  his  neigh- 
boring land  owners,  covering  a  strip  of  land  under  water  of  the 
East  river  nearly  one  mile  in  length,  were  made  without  considera- 
tion and  without  proof  of  advertisement  of  notice  in  Xew  York 
county. 

The  State  of  New  York  has  recently  appropriated  a  part  of  the 
lands  thus  granted  in  1857  to  Beebe's  neighbors  for  a  canal  ter- 
minal and  a  claim  has  been  filed  against  the  State  in  the  Court 
of  Claims  which  it  is  my  duty  to  defend. 

There  would  be  no  serious  legal  questions  involved  in  this  ap- 
plication had  the  same  been  properly  made  in  accordance  with  the 
provisions  of  the  statutes,  but  although  in  a  letter  to  the  Attorney- 
General  by  Henry  M.  Bellinger,  Jr.,  Esq.,  attorney  for  the  appli- 
cant, dated  New  York,  August  10,  1916,  he  announced  his  inten- 
tion of  b^inning  publication  of  his  notice  of  application  for  the 
grant  now  applied  for  in  order  to  get  in  the  six  weeks'  publication 
before  September  28th,  no  proofs  of  publication  or  posting  of  said 
notice  in  either  New  York  or  Queens  county  have  been  filed,  nor 
have  the  usual  rules  of  the  Commissioners  of  the  Land  Office  gov- 
erning water  grant  applications  been  complied  with,  and  I  am 
therefore  compelled  to  transmit  to  you  my  opinion  upon  the  facts 
as  above  stated. 

Opinion 

The  Commissioners  of  the  Land  Office  have  power  imder  sec- 
tion 11  of  the  Public  Lands  Law  to  make  confirmatory  grants  to 
correct  manifest  errors  in  earlier  grants,  so  that  the  grants  shall 
read  as  originally  intended  under  the  resolution  authorizing  their 
issuance.  Such  power  does  not  extend  to  the  curing  of  jurisdic- 
tional defects  in  the  original  grant,  or  to  state  it  differently,  a 
grant  which  is  absolutely  void  for  lack  of  jurisdiction  in  the  Laud 
Board  to  make  the  same  cannot  be  given  life  through  a  process  of 
confirmation.    Section  11  of  the  Public  Lands  Law  reads: 
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"  §  11.  PoK«r  to  oonfirm  defective  grant.  Whenever  A 
sale  is  lawfully  made,  or  direoted  to  be  wade  by  such  eota- 
jniasioneffs,  iocluding  a  sale  of  land  under  vrntex,  i£,  at  tbe 
time  of  the  adoption  of  the  lesolutuxi  to  m^«  the  giant,  the 
necessai^  jurisdictional  facts  existed  to  eatboiite  the  grant, 
and  by  reason  of  aceideatal  ominkm  ca  manifeBt  error,  the 
patent  is  not  actually  iaaued,  or  has  been  issued  to  the  appe- 
lant deficitnl  or  manifesth/  erroneow  in  description  <tT  oUter- 
toise,  auch  commiasioners  ntay,  in  their  discietion,  and 
on  such  terms  as  seem  to  them  proper,  cause  to  be  issued 
to  such  applicant,  or  to  persona  deriving  daim  or  title 
from  him  subsequently  to  the  passage  of  sach  resolution,  a 
release  or  oontirmatory  grant  of  «uch  lands  or  any  parts 
thereof,  which  release  or  confinnatory  grant  riiall  vest  in  the 
grantee  therein  named  such  right  and  estate,  to  the  extent  of 
the  right  or  title  of  the  State  in  such  lands,  or  parts  thereof, 
as  is  therein  named." 

A  specific  power,  as  above,  to  correct  manifest  errors  in  descrip- 
tion or  otherwise,  does  not  extend  to  the  correction  of  jurisdic- 
tional errors  or  omissions.    (Matter  of  Hermance,  71  3f.  Y.  481. ) 

1.  The  first  jurisdictional  defect  urged  against  the  original 
grant  of  1857  to  Beebe  is  that  Beebe  was  not  the  owner  of  lie 
lands  adjacent  to  the  lands  under  water  granted  by  the  patent. 
Section  75  of  the  Public  Lands  Law  (then  chap.  283  of  the  Latrs 
of  1850,  §  1)  provides  that  no  grant  of  land  under  water  "shall 
be  made  to  any  person  other  than  the  proprietor  of  the  adjacent 
lands,  and  any  such  grant  made  to  any  other  person  shall  be  void." 
Beebe,  as  has  been  adverted  to,  parted  with  his  title  to  the  upland 
two  days  previous  to  the  resolution  (Sept.  11,  18o7)  of  the  Land 
Commissioners  directing  the  grant,  and,  accordingly,  it  is  insisted 
that  Beebe,  not  then  being  the  owner  of  the  adjacent  lauds,  ^e 
grant  to  him  was  void,  notwithstanding  the  further  fact  appears 
that  Beebe  quit-claimed  on  November  21,  1857,  to  his  grantee  the 
lands  under  water  so  granted  by  the  Land  Board  to  him.  At  first 
observation  it  would  seem  that  section  11  qi  the  Public  Lands  Law 
could  be  construed  broadly  enough  to  authorize  a  confirmatory 
grant  to  correct  this  particular  situation.  That  is,  assuming  all 
the  jurisdictional  facts  as  to  publication  of  notice,  etc.,  existed  "  to 

Digilized  by  Google 


Opinions  Rendbkkd  to  the  State  Land  Boa&d      537 

authorize  the  grant "  by  tHe  Land  CommiBsicmere,  we  may  say  the 
patent  in  Beebe's  case  was  not  "  actually  issued  "  because  sueb 
patent  as  did  iasue  was  Toid,  and  therefore  no  pat«ni  aehtalhf 
issued.  The  trouble  witih  the  argriment  is,  however,  that  only  the 
applicant  "  or  persons  deriving  claim  or  title  from  him  aubse- 
quenilif  to  the  passage  of  such  resolution"  (§  11,  Public  Lands 
Law)  can  obtain  a  confirmatory  grant  Therefore  ownership  tit 
the  tinte  of  the  resolution  of  the  Land  Board  appears  to  have  been 
considered  by  the  statute  as  a  jurisdietioual  prerequisite  to  the 
issuance  of  any  grant,  rather  than  as  a  mere  collateral  circum- 
stance which,  if  erroneously  understood  by  the  Land  Boajd,  could 
be  corrected  by  confirmatory  grant. 

There  are  many  reasons  why  the  fact  of  ownership  at  the  time 
of  the  passage  of  the  resolution  is  a  jurisdictional  one.  A  person 
by  publication  advertises  that  he  ie  applying  to  the  Land  Com- 
missioners for  a  grant  of  laud  under  water  in  front  of  his  prem- 
ises. His  adjoining  neighbors  and  all  othera  interested  are  given 
notice,  so  that  they  may  remonstrate  against  the  grant  if  they  so 
desire.  They  may  not  desire  to  protest  againet  a  grant  to  the 
particular  applicant,  but  if  the  applicant  were  some  other  person 
or  corporation  they  might  desire  to  object  on  the  ground  that  the 
use  which  such  person  or  corporation  desires  to  make  of  the  lands 
was  injurious  to  their  and  the  public  interests.  Such  objections 
might  influence  the  X.&a.d.  Board  in  the  exercise  of  their  absolute 
discretion  as  to  making  or  not  making  the  grant.  Again,  the  ap- 
plicant might  desire  the  grant,  but  his  grantee  (acquiring  title 
previous  to  the  resolution)  not  desiroiis  of  the  grant  and  unwilling 
to  expend  money  to  obtain  lands  under  water. 

I  conclude  that  the  fact  of  ownership  at  the  time  of  the  resolu- 
tion of  the  Land  Board  is  a  jurisdictional  oue.  The  grant  to 
Beebe  was  void,  and  the  power  of  confirmation  or  correction  of 
such  a  grant  has  been  denied  by  statute  to  the  Land  Board. 

An  opinion  of  this  office  addressed  to  your  honorable  board 
nnder  date  of  November  18,  1909  (Land  Board  Minutes,  10O9, 
pp.  209-17),  dealing  with  the  question  of  a  eonfirmatory  grant 
of  lands  under  water  to  the  Midland  Terminal  Bailroad  Company, 
is  a  clear  e^iposition  of  the  limited  power  of  the  Land  Commis- 
sioners to  confirm  grants.    The  Land  Board  in  that  case  by  a  con- 
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firmatory  grant  struck  out  e  prohibitory  clause  which  had  been 
intentionally,  and  not  by  error,  inserted  in  the  original  grant 
The  opinion  held  that  aueh  subsequent  action  by  the  board  was  not 
a  confirmatory  grant  at  all  but  was  in  substance  a  new  grant,  and 
was  invalid  because  no  notice  of  the  same  was  published  or  posted 

2.  Beebe's  application  described  the  land  applied  for  as  numing 
along  the  sea  Wall,  and  so  did  the  grant  made  by  the  Land  Board 
The  title  to  the  land  under  water  behind  the  sea  wall  and  up  to 
high-water  mark  still  remained  in  the  State.  Grants  may  be  made 
to  the  "  proprietor  of  the  adjacent  lands."  Such  proprietor  is  the 
"  upland  owner  "  (Rumsey  et  al.  v.  N.  Y.  &  N.  E.  R.  R.  Co.,  Ill 
N.  Y.  i23).  Therefore  the  power  of  the  Commissioners  of  the 
Laud  Oflice  to  make  grants  of  lands  under  water  "  adjacent  to  and 
surrounding  Long  Island  "  to  the  "  proprietor  of  the  adjacent 
lands"  (Chap.  283,  Laws  1850),  and  "to  the  owners  of  lands 
adjacent  to  the  lands  under  water  specified  in  this  section  "  (§  75. 
Public  Lands  Law)  is  limited  to  grants  of  land  under  water  adja- 
cent to  uplands  or  to  lands  under  water  already  owned  by  the 
upland  owner.  In  other  words  there  can  be  no  intervening  land 
not  granted,  and  a  grant  which  disregards  this  principle  is  void. 
The  principle  is  obviously  based  upon  the  conceived  impossibilitv 
of  using  for  commercial  purposes  in  connection  with  the  upland 
(through  the  erection  of  docks,  piers,  wharves,  etc.),  or  for  bene- 
ficial enjoyment  in  connection  with  the  upland,  any  parcel  of  land 
out  in  a  river  or  lake  without  making  uae  of  the  land  under  water 
intervening  between  it  and  high-water  mark,  which  intervening 
land  would  of  necessity  be  covered  by  the  structures.  (Rmnsey 
V.  N.  Y.  &  N.  E.  R.  R.  Co.,  mpra,  at  p.  428.)  I  will  attend 
shortly  to  the  question  of  adverse  possession  since  1857  of  these 
intervening  lands  and  of  the  lands  described  in  the  patent. 

3.  Turning  to  the  question  of  publication  of  notice,  there  are 
two  objections  raised  with  respect  to  the  original  grant  to  Beebe, 
(A)  that  there  is  no  proof  of  posting  of  the  second  notice  (con- 
taining a  description  including  lands  additional  to  those  first  ap- 
plied for  and  bringing  in  the  particular  lands  in  question)  on  tne 
court  house  door  of  Queens  county,  and  (B)  that  there  was  no 
publication  or  posting  of  notice  in  New  York  county  in  which  the 
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exterior  portion  of  the  lands  nnder  water  lay.  To  overcome  the 
decision  in  People  v.  Schermerhorn,  19  Barb.  540,  that  the  failure 
to  publish  in  New  York  county  under  similar  circumstances  is 
fatal  with  respect  to  the  grant  of  any  land  in  New  York  county, 
Bradley  &  Sons  urge  that  as  it  does  not  affirmatively  appear  (as  it 
did  appear  in  the  Schermerhom  case)  that  no  publication  waa 
made  in  New  York  county,  we  must  presume  that,  such  publica- 
tion was  made.  The  presumption  is  juat  the  opposite.  "  The  law 
presumes  that  all  officers  intrusted  with  the  custody  of  public  files 
and  records  will  perform  their  official  duty  by  keeping  the  same 
safely  in  their  offices,  and  if  a  paper  is  not  found  where,  if  in 
existence,  it  ought  to  be  deposited  or  recorded,  the  presumption 
thereupon  arises  that  no  such  document  has  ever  been  in  exist- 
ence, and  until  this  presumption  is  rebutted  it  must  stand  as  proof 
of  such  non-existence."  (Deshong  v.  State  of  New  York,  176 
N.  Y.  475.) 

We  will  concede  that  if  there  appeared  a  formal  recital  in 
Beebe's  grant  or  in  the  minutes  of  the  Land  Commissioners  stat- 
ing that  all  of  the  requirements  of  the  statutes  with  respect  to  post- 
ing and  publication  had  been  complied  with,  it  might  be  incompe- 
tent to  go  behind  the  recital,  but  all  that  we  find  in  connection 
with  the  grant  and  the  application  papers  is  a  certificate  of  the 
Attorney-General  stating  that  he  has  examined  the  within  appli- 
cation of  S.  J.  Beebe  for  a  grant  of  laud  under  water  and  certifies 
that  the  same  is  made  in  accordance  with  the  provisions  of  the 
statutes  relating  to  and  providing  for  the  issuing  of  water  grants, 
and  also  that  it  is  made  in  accordance  with  the  rules  and  regula- 
tions of  the  Commissioners  of  the  Land  Office,  The  within  ap- 
plication does  not  contain  anyproof  of  publication  in  New  York 
county  or  proof  of  posting  in  Queens  county  on  the  court  house 
door  of  ibe  second  description  under  which  the  grant  was  made. 
I  conclude  that  we  are  obliged  to  go  behind  the  certificate  of  the 
Attorney-General  since  it  relates  only  to  what  is  contained  in  the 
application  papers,  and  they  do  not  show  proof  of  posting  and 
publication  in  New  York  county  or  posting  in  Queens.  Publica- 
tion and  posting  are  jurisdictional  requirements.  The  granting 
under  consideration  did  not  comply  with  the  statute  as  respects 
the  land  in  either  county. 
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Tiiroughout  I  have  been  obliged  to  give  the  statute  a  quite  tech- 
nical construction  due  to  the  rule  that  a  power  to  convev  »w»r 
the  State's  lande  must  be  always  strictly  construed.  All  equities, 
however,  are  in  favor  of  the  applicant  The  owners  relying  on  the 
grant  of  1857  have  greatly  impro\-ed  the  property  and  have  pos- 
sessed and  claimed  title  to  it  for  almost  sixty  years.  That  is  to 
say,  they  have  been  in  adverse  possession  of  the  land  Riled  in  be- 
hind the  sea  wall  for  sixty  years,  but  land  in  front  of  the  sea  wall 
has  been,  I  am  informed,  covered  by  structures  only  since  1905 
or  1906. 

Tfo  right  can  be  acquired  by  prescription  in  the  public  v:orU 
of  the  State  such  as  a  right  to  take  waters  from  the  Erie  canal 
(Burbank  v.  Fay,  65  N.  Y.  57;  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan,  128  N.  Y.  345,  361).  Nor  does  it  seem  that  any  title 
in  public  navifjable  rivers  can  be  obtained  against  the  State  by 
prescription  or  adverse  possession  (Fulton  Light,  Heat  and  Power 
Co.  V.  State,  200  N.  Y.  400).  Judge  Gray,  writing  the  opinion 
in  the  Fulton  case,  maintained  the  view  that  a  right  to  use  the 
surplus  waters  of  the  Oswego  river  at  a  State  dam  could  be  ac- 
quired by  prescription  or  adverse  possession,  but  in  this  conclu- 
sion his  colleagues  did  not  join.  Chief  Judge  CuUen  and  Judge 
Willard  Bartlett  taking  the  opposite  view,  and  Judges  Werner, 
Chase  and  Hiscoek  preferring  not  to  express  an  opinion  on  (be 
point,  the  decision  on  the  point  not  being  necessary  for  a  detci^ 
mination  of  the  case.  I 

No  case  so  far  decided  by  the  courts  would,  however,  prevent  a 
determination  that  title  by  adverse  possession  could  be  obtained 
against  the  State  in  public  navigable  waters  if  such  adverse  pos- 
session were  founded  on  a  grant  j[  written  instrument)  from  the 
State  itself;  but  I  feel  that  no  determination  of  this  character  will     i 
be  made  because  of  two  bther  considerations  which  will  Virigb     | 
heavily  with  the  courts,  namely,  the  protection  of  the  State  from     ! 
the  ultra  vires  acts  (void  patent)  of  its  ofiicers  and  the  sovereifn 
nature  of  the  State's  ownership  in  trust  of  the  bed  of  navigable 
waters.    Judge  G-ray,  in  the  Fulton  case,  expressly  announces  that 
prescriptive  rights  cannot  prevail  against  the  State's  right  to  im- 
prove navigation  in  the  bed  of  a  navigable  river.    So  I  believe  that 
no  commerce  rights  built  on  prescription  and  adverse  possession 

I  Digilized  by  Google 


Opinions  Kendebed  to  the  State  Land  Boakd     511 

(snch  as  Beebe's)  will  be  held  good  igainst  the  State's  right  to 
improve  navigation  in  the  East  river.  The  docks  constructed  on 
such  landa  under  water,  if  th^  had  eziBted  and  had  been  uaed 
for  forty  years  might  not  be  regarded  as  pnrprestures  and  could 
be  continued  against  every  right  except  the  sovereign  ri^t  of  the 
State  to  improve  navigation. 

In  conclusion  Beebe  and  his  grantees  probably  have  good  title 
to  the  land  filled  in  for  (sixty  years)  behind  the  sea  wall  against 
even,-  right  but  that  of  the  State  to  improve  navigation,  but  they 
have  no  such  title  to  the  lands  iu  front  of  the  sea  wall  which  have 
been  adversely  held  and  occupied  by  structures,  I  am  informed, 
for  not  much  over  ten  years. 

This  discussion  of  adverse  possession  is  inserted  only  for  en- 
lightenment of  the  equities.  It  cannot,  of  course,  have  any  bear- 
ing upon  the  question  whether  or  not  the  Land  Commissioners  have 
power  to  mate  a  confirmatory  grant.  That  power  is  governed  en- 
tirely by  the  statute,  and  the  statute  precludes,  I  believe,  the  com- 
mifisiouers  from  making  a  confirmatory  grant  for  the  reawns  I 
have  before  outlined.  William  Bradley  &  Son  should  make  a  new 
application  covering  all  the  lands  in  question,  including  lands 
behind  the  sea  wall,  publishing  and  posting  notice  as  for  an  origi- 
nal application  and  complying  in  all  particulars  with  the  require- 
ments of  the  statute. 


Dated,  November  22,  1916. 


EGBUET  E.  WOODBURY, 

Attorney-General. 


State  of  New  Tobk 
Office  of  the  Attobhet-Gesekal 

Albany,  December  20,  1916. 

To  the  Cominissioners  of  the  Land  Office: 

Gentlemen. —  Ueferring  to  a  resolution  by  your  honorable  board 
authorizing  a  grant  to  the  Crucible  Steel  Company  of  America 
of  abandoned  canal  land  in  the  city  of  Syracuse,  upon  payment 
within  three  months  from  the  27th  day  of  July,  1916,  the  date  of 
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said  resolution,  of  $11,401,34  on  account  of  grant,  and  $5.00 
patent  fee,  and  quit-claim  letters  patent  to  be  issued  to  aaid  com- 
pany for  the  land  described  in  this  petition,  consisting  of  4.559 
acres  of  land,  would  report  that  on  October  26,  1916,  I  received 
from  Messrs.  Wilson,  Cobb  &  Ryan,  attorneys,  Syracuse,  K.  Y., 
representing  the  Crucible  Steel  Company,  a  letter  enclosing  a  cer- 
tified check  for  $11,401.34  payable  to  the  State  Treasurer  on  ac- 
count of  aaid  grant,  and  also  a  certified  check  for  $5.00  pateot 
fee,  which  checks  were  delivered  to  me  in  escrow  pending  the  time 
when  the  question  of  the  liability  of  the  State  for  certain  local 
assessments  for  pavements  and  sewers  should  be  determined.  I 
accepted  these  checks  and  still  hold  the  same  in  escrow,  and  wrole 
the  attorneys  for  the  Crucible  Steel  Company  that  I  would  recom- 
mend to  the  Commissioners  of  the  Land  OfiSce  that  an  extension 
of  time  be  granted  within  which  payment  of  the  consideration  anil 
patent  fee  should  be  made. 

I  would  therefore  recommend  that  you  pass  a  resolution  ex- 
tending the  time  of  payment  by  the  Crucible  Steel  Company  for 
three  months  from  October  27,  1916. 

Dated,  December  20,  1916. 

Respectfully  submitted, 

E.  E.  WOODBURY, 

Aitormy-General 

ByMEBTON  E.  Lewis, 

First  Deputy. 


State  of  Kew  Yobk 
Office  of  the  Attoehey-Geweral 

Albany,  December  20,  1916. 

Before  the  Standing  Committee  on  the  Hearing  of  Reroon- 
fitrances  of  the  Commissioners  of  the  Land  Office. 
In  the  Matter  of  the  Aiiplioation  of  the  Cobbin  Land  Compa.vv 

for  a  Grant  of  Land  under  the  Waters  of  Arthur  Kill  on  Staten 

Island  Sound,  in  the  Borough  of  Richmond,  New  York  Ci(v, 

for  Beneficial  Knjoyment. 

Digilized  by  Google 


OpimoiTS  Reksebed  to  the  State  Land  Boabd      543 

To  the  CommisBumera  of  the  Land  O^ce: 

Gentlemen. —  This  application  waa  filed  October  9,  1916,  and 
was  referred  to  your  committee  together  with  protests  of  the 
Crown  Lands  Corporation  of  Staten  Island  and  the  American 
Title  and  Trust  Company  of  Wilmington,  Delaware. 

The  remonstrants  claimed  title  to  the  lands  under  water  applied 
for  by  reason  of  a  Colonial  grant  made  to  Lancaster  Symes  in 
1708.  The  remonstrants  were  notified  of  a  hearing  which  was 
held  by  your  committee  on  November  28th  last,  but  did  not  appear. 
Similar  remonstrances  against  water  grants  on  Staten  Island  have 
been  filed  by  claimants  under  the  Lancaster  Symes  grant,  of  re- 
maining lands  on  Staten  Island  and  have  uniformly  been  over- 
ruled. 

Your  committee  recommends  that  the  remonstrances  in  this  case 
be  overruled  and  that  the  application  take  the  usual  course  of  un- 
contested applications,  and  should  a  grant  be  made  to  the  appli- 
cant, a  further  condition  should  be  therein  inserted  that  the  pat- 
entee by  acceptance  of  said  patent  expressly  waives  any  and  all 
claim  to  interest  on  the  purchase  price  of  said  land,  in  the  event 
of  the  failure  of  title  of  the  State  to  the  lands  thereby  granted. 
Respectfully  submitted, 

E.  E.  WOODBURY, 

A  t  tomey-G  eneral. 
FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 
JAMES  L.  WELLS, 

Stale  Treasurer. 


State  of  New  Yobk 
Office  of  tub  AttobnEy-Genekal 

Alb.vnv,  December  21,  1916. 
Before  the  Coniuiissioners  of  the  Land  Office. 

In  the  flatter  of  the  Proposed  Purchase  of  a  Parcel  of  Land  Be- 
Innsing  to  the  County  of  Albany  on  the  South  Side  of  New 
Scotland  Avenue  in  the  City  of  Albany,  for  the  Division  of 
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Laboratories  and  Geaearcb  of  the  State  Di^tartmeat  of  Health, 
as  Provided  by  Chapter  266  of  the  Laws  of  1916. 

To  the  Commiasioners  of  the  Land  Office: 

Gentlemen. —  Chapter  266  of  the  Laws  of  1916  audiorizes  tbe 
board  of  supervisors  of  Albany  county  to  sell  and  conv^  to  the 
State  for  such  price  and  upon  auch  terms  as  shall  be  determined 
by  agreement  with  the  Commissioners  of  the  Land  Office,  a  plot 
of  land  belonging  to  the  county  of  Albfiny,  adjoining  the  preacni 
Troop  "  B ''  Armory  site,  on  the  south  aide  of  New  Scotland  ave- 
nue in  the  city  of  Albany,  having  a  frontage  of  about  four  hun- 
dred feet  and  an  average  depth  of  about  five  hundred  twenty-fire 
feet. 

The  board  of  supervisors  of  Albany  county  appointed  a  com- 
mittee consisting  of  Charles  E,  Xiver,  Presidoit  of  the  board  of 
supervisors,  and  Hon.  Ellis  J.  Stale^,  county  attorney,  to  confer 
with  the  Standing  Committee  of  the  Laud  Board,  to  whom  the 
matter  was  referred  by  your  honorable  board  at  a  meeting  held 
September  2T,  1916. 

Your  committee  submits  the  following  report: 

The  committee  of  the  board  of  supervisors  was  heard,  as  was 
also  Dr.  Linsley  R.  "Williams,  Deputy  State  Commissioner  of 
Health,  and  Dr.  Augustus  B.  Wadaworth,  Director  of  the  Division 
of  Laboratories  and  Research  of  the  State  Board  of  Health. 

The  land  projKtsed  to  be  purchased  was  shown  on  a  map  pre- 
pared under  the  direction  of  the  State  Engineer  and  Surveyor  on 
November  3,  1916,  and  comprises  a  parcel  of  land  adjoining 
Troop  "  B  "  Armory,  containing  4.998  acres,  having  a  frontage  of 
four  hundred  feet,  a  depth  on  the  west  side  of  seven  hundred  fiftr 
feet  and  on  the  east  side  three  hundred  feet,  running  back  diagon- 
ally five  hundred  and  seven  and  six-tenths  feet  and  fifty-seven  and 
one-half  feet  in  the  rear,  #hich  parcel  is  subject  to  a  right  of  way 
through  the  southeasterly  side  thereof  as  shown  on  said  map,  re- 
served to  the  city  of  Albany  in  its  deed  for  said  land  and  other 
premises  to  the  county  of  Albany,  dated  July  19,  1912,  for  ingress 
and  caress  to  and  from  the  city's  smallpox  hospital,  until  Lesing- 
ton  avenue  shall  be  opened,  when  the  right  shall  cease. 
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Both  parties  agreed  that  the  lands  described  on  this  map  were 
proper  and  necessary  for  the  purpose  described  in  the  act;  and 
that  the  right  of  way  reserved  to  the  city  of  Albany  would  not 
interfere  with  the  proposed  use  of  said  land  by  the  Department 
of  Health,  whereupon  your  committee  referred  the  matter  to  the 
Official  Appraisers  of  the  Land  Board,  who  made  an  examination 
and  appraisal  of  the  lands  described  on  said  map.  They  reported 
a  valuation  of  said  lands  of  $40,000,  being  the  amount  which  the 
county  is  willing  to  accept  in  payment  therefor. 

We  would  therefore  recommend  that  the  report  of  the  appraisers 
be  accepted  and  that  the  agreement  for  the  purchase  of  said  lands 
from  the  county  of  Albany  for  $40,000  be  ratified  by  your  hon- 
orable board,  and  that  the  Secretary  of  the  Land  Board  be  author- 
ized to  certify  to  a  voucher  to  the  State  Comptroller  for  the  pur- 
chase of  said  lands  from  the  county  of  Albany  for  $40,000  upon 
the  approval  of  title  by  the  Attorney-General  and  delivery  of  deed 
to  the  State. 

Dated,  December  21,  1916. 

Respectfully  submitted, 

EGBURT  E.  WOODBURY. 

A  ttomey-General. 

FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 

JAMES  L.  WELLS, 

State  Treasurer. 
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Purchase  and  renting  of,  by  StAte  officials  (informal) 366 
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BEEKMAN; 

Military  camp   at   (informal) Sfil 
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CANAL  LAW: 

Section  33.    Cutting  ice  on  State  canals 315 
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.    AppUcation  of  Workmen's  Compensation  Iaw  to 2M 
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Civil  officers'  salaries  while  on  ordered  military  service 22S 
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CLASSIFICATION.     (See  Hortok  Bill.) 
CODE  OF  CIVIL  PROCEDURE: 

Section  3343.  Declaration  and  petition  for  naturalimtion  in  Ham* 
ilton  county    296 

CODE  OF  CRIMINAL  EROCEDURB: 

Section  531.  Time  allowance  for  prisoners  at  liberty  under  eertifl- 
cates  of  reasonable  doubt  (informal) 32S 

COHEN,  DAVID,  SILK  00.: 
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Marriage  solemniced  by  ma.  captain   (informal) 32S 

Attempted  contractual  marriage  in  Japan   (informal) 329 
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Signing  and  execution  of  final  agreements 117 
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CONVICTS: 

Use  of  moneys  credited  to 221 
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DESIGNATIONS: 

Filing  of  petitions 370 
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(infonnal)    360 

Section  81.     IVyment  of  SmtogR  Reservfition  apprapiiation  jndg- 
ment    (informal)    S68 

FRATEBNAL  0RQANIZATI0N8: 

Boxing  nutebea  before   (infonnal} 39S 
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HEMPSTEAD  I 

Posting  of  notice  of  village  elections 21S 
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ICE: 

Cutting  npcHi  State  caoali 315 
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MILITARY  LAW; 
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Section  24S.     Civil  ofBcers'  salaries  while  on  ordered  oerrice 225 

Sections  30,  120.    Organization  of  depot  units   (informal) 368 

Section  210.     Pay  in  Federal   service   (informal) 372 
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Suppressing  of  (informal) 333 

MOVING  PICTURES: 

Censorship   of    195 

MUNICIPAL  COURT  JUDGE  OF  NEW  YORK  CITY: 

Action  to  test  title  to  otBce  of 418 

NATIONAL  GUARD: 

Salaries  of  civil  officers  in,  while  on  ordered  service iSS 
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Organization   of  -depot  units    (informal) 3St 

Pay  in   Federal   service   (informal) S72 

NATURALIZATION: 

Declaration  and  petition  for,  in  Hamilton  county £H 

NAVAL  MILITIA: 

Rental  of  armories  for 110 

NEW  YORK  CTTY: 

Application  to  teat  constitutionality  of  chapter  398,  Lkws  of  1912..   123 
NIAGARA  FALLS: 

Carter   (Plan  C)   optional  city  government 79 

OMAHA: 

Bonds,  legal   inveetmeitl US 

ONEIDA: 

Highway  taxes  and  street  improvements 241 

Expenses  incurred  in  removal  of  sheriff  (informal) jj4 
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OPTIONAL  CITY  QOVERKMENfT  LAW:  paob 

Section  37.    N[agan  FaUb  charter  (Flui  C) 79 

OSTEOPATHY: 

Vacdnntion  by  pra«titi<«ers  of  (informal) 380 

OVERSEER  OF  POOR: 

Change  of  title  to  "  CoromiMioiieT  of  OiuitieB " 70 

PANAMA-PACIFIC  COMMISSION: 

Poweri  of  Comptroller  to  audit  expendituGei 148 

PENAL  LAW: 

Section  1271.     Relief  from  compliance  with  Eight-hour  Law 138 

Sections  2300,  2361.    Circulation  aa  money  of  cbeclcH,  trading  atampB, 

etc.    286 

Section  1710.    Boxing  matches  by  fraternal  organizations  (informal),  303 

PENSION  MONET: 

Exemption  of  property  purchased  with 330 

PENSIONS: 

Fair  value  of  maintenance  allowed  veteran  State  employee  should  be 
included  in  pension 281 

PLATTSBURO  CENTENARY: 

Lapsing  of  appropriations  for 239 

PRESIDENTIAL  ELECTORS: 

Use  of  voting  machines  and  paper  ballot  for  presidential  and  general 

ticket  at  same  polling  place 277 

Arrangement  of  names  on  ballots  (informal) 370 

PRIESTHOOD: 

Vote  of  students  for  (informal) 387 

PRIMARIES: 

Selling  liquor  on  primary  day 183 

Filing  of  designating  petitions  (informal) 370 

Transfer  of  enrollment  (informal) 377 

PRISON  LAW: 

Sections  12S,  134,  165,  187.    Use  of  money  credited  to  convicts 221 

Time  allowance  to  prisoners  at  liberty  under  certificates  of  reasonable 

doubt  (informal)    32S 

Sections  170,  171.    Industries  in  inatitutiona 443 

Section  47.    Powers  of  Prison  CommisMon  (informal) , 32S 

Section  207.    Tiansf^r  of  convicts  to  reformatories  (informal) 348 

PRISONS: 

Architectural  work  for  new  (informal) 330 

PUBLIC  BUILDINQS  LAW: 

Execution  of  State  building  contracts  (informal) 388 
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PUBLIC  HEALTH  LAW:  rios 

Section  819.  .Tuberculoaia  hospital,  Renuelaer  tovoty IW 

Sections  27,  28,  29.     SuppreBiiDg  of  moaquito  (infonnal) 333 

Preveatioa  of  nuisance*   (infomul) 383 

Section  ITS.    VMdnation  1>7  osteopaths  (informal) 380 

PUBLIC  LANXIS  LAW: 

Section  SI.    Disposition  of  abuidoned  euwl  lands  (infonnal) 397 

PUBLIC  OFFICERS  LAW: 

Section  67.    Fee  of  count;  clerk  for  preparing  tiit  of  r^stered  dm- 
tists   (informal)    .' 381 

QUO  WABRANTO  (Bee  MmoRAiniA,  Bro.) 403 

Application  to  test  title  to  office  of  collector  in  town  of  Lindley 405 

Application  to  test  title  to  ofBce  of  miperrisor  in  town  of  Albion 41 1 

Application  to  test  title  to  office  of  JusUce  of  the  Hnnidpal  Court  in 

New  York  Qty 418 

Application  to  test  title  to  oflfae  of  chief  of  police  of  Johnstown. . . .  430 

RAILROAI)  LAW: 

Maintenance  of  bridges  over  highwaTS M 

Section  94.    liability  of  towns  for  elimination  of  grade  crossings. . .  309 

REFERENSUU:: 

Application  of  New  York  City  to  test  conatitationality  of  chapter 

208  of  Iawb  of   1912 123 

Tubercnloiis   bospital,  Rensselaer   connty 180 

Proposition  to  change  site  of  county  Jail. 2Tfi 

REFORMATORIES : 

Transfer   of  convicts  to    (informal) 3SB 

RENSSELAER  COUNTY: 

Error  in  apportionment  of  taxes  in 171 

Tuberculosis   hospital    180 

ROME: 

Highway  taxes  and  street  improvements 243 

SARATOGA: 

Highway  taxes  and   street  imftroTemcnts 243 

Payment  of  reservation  appropriation  Judgments  (informal) 36S 

SAVINGS  BANES: 

Bonds  of  Omaha,  legal  investments 14! 

Bonds  of  El  Paso,  legal  investments IH 

Eligibility  of  trustees  (informal) " 3SS 

Investmoit  in  bonds  and  mortgages  of  benevolent  orders  (informal),  3*^ 

SCHOOL  TRUSTEES: 

School  trustee  elected  supervisor  vacates  his  office 1TB 

SEA  CAPTAINS: 

Marriage   solenmlied  by    (informal) 3SB 
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SEALS:  VAOi 

Requisite  on  Stete  building  aoaittxU  (iDformal) 388 

SECRETARY  OF  STATE: 

Taking  of  aoldien'  ftnd  lailors'  vote 25fi 

Attempted  eontraetii&l  maniage  in  Japan  (informal) 329 

BaHota  for  loldien'  and  ■^otb'  vote   (informal) 371 

Qrouping  of  namea  of  eandidatea  on  voting  machinea  (informal) 383 

Arrangement  of  voting  machinea  for  19IS  election  (informal) 38S 


Ezpenaea  incurred  in  removal  of  (informal) 334 

SHERRILL: 

Highway  taxes  and  street  improTements 248 

SINKINO  FUND: 

Annua!  eoDtrlbutions   to 20S 

SOLDIERS'  AND  SAILORS'  VOTE: 

Taking  of  266 

Ballot*  for  (informal) 371 

SPOIL: 

Land  for  depodta  of 293 

ST.  ANN'S  SCHOOL,  ALBANY: 

Application  to  restrain  certain  industry  at 443 

STATE  ARCHITECT! 

Execution   of   public   buildingi'   contracts    (inframal) 888 

STATE  ATHLETIC  OOMMISSION: 

'     Bojdng  bouts  by  fraternal  organizations  (informal) 393 

STATE  BANEJNQ  DEPARTMENT: 

Omalia  City  bonds,  legal  inTeatments 142 

El   Paso   City   bonds,   legal   Invertment* 166 

Circulation  of  checks,  trading  stamps,  etc.,  ae  money 286 

Shading  stamps  not  circulated  as  money  (informal) 344 

Eligibility  of  savings  banks  trustees  (informal) 362 

Investments  in  bonds  of  benevolent  orders  (informal) 362 

Loans  by  trust  companies  (informal) 399 

STATE  BOARD  OF  ARMORY  COMMISSIONERS: 

Rental  of  armories  for  naval  militia 110 

STATE  COMPTROLLER: 

Audit  powers  of  Comptroller  (Panama-Paeillc  CommiMion) 146 

Audit  powers  of  Comptroller  (Thompson  Public  Service  Commission),  164 

Error  in  apportionment  of  taxee,  Rensselaer  county 171 

Elpensee  of  town  superintendent  of  highways IBI 

Use  of  moneys  credited  to  convicts 221 
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KTATE  COMPTROLLER  —  Continutd:  rta 

Fair  T>Ine  of  niaiiiteni.nw  allowed  retfTMi  Bta.t«  employee  aboold  be 

included    in    peniion'. 281 

PurcbaH  and  renting  of  automobilea  hj  State  offidala  (infoniul> . . .  SSS 
Pajrment  of  Saratoga  Re«ervation  appropriation  judgment  (informal)  3Sf 

STATE  DEBT: 

Annual  contributions  to  sinking  fund 2A5 

STATE  DEPARTMENT  OF  HEALTH: 

Tuberculoiia   hospital,   Rensselaer  coant7 IM 

SupprcMing  of   mosquito   nuisance    (informal) 331 

Prevention  of  nuisances   (informal) 3C1 

STATE  EDUCATION  DEPARTMENT: 

Registration  of  arctutects 15* 

School  trustee  elected  snperrisor  vacates  bis  office ITS 

Increase  of  salary  of  district  superintendent  of  schools  during  Ms 

Determination  of  legality  of  election  of  school  directors  (informal)..  361 
Lists  of  registered  dentists   (informal) 3S1 

STATE  ENGINEER: 

Rebuilding  canal  bridges    (informal) 335 

UspositioD  of  abandoned  canal  lands  (informal) 39T 

STATE  EXCISE  DEPARTMENT: 

Selling  liquor  on  primary  day. ,  . .  i 161 

STATE  FUND  (COMPENSATION): 

Grouping  of  employers lOJ 

STATE  HIGHWAY  DEPARTMENT: 

Maintenance  of  railroad  bridges  over  highways 9t 

Signing  and  execution  of  final  agreement Iir 

Application  of  New  York  city  for  leave  to  test  eonstitntioaality  of 

chapter  298,  Laws  of  1012 IM 

Use  of  moneys  raised  under  Sections  90  to  101 21S 

Application  of  Workmen's  Compensation  Law  to  workers   on  high- 
ways     2J4 

Highway  taxes  and  street  improvements  in  Rome,  Saratoga,  Oneida 

and  Sherrill    243 

Land  for  deposit  of  spoil 2$] 

Liability  of  town  for  elimination  of  grade  crossings 309 

STATE  INDUSTRIAL  COMMISSION: 

Grouping  of  employers  for  rating  and  dividend  purposes ICfi 

Application  of  Workmen's  Compensation  Law  to  civil  employees...  i3i 
Eight-hour  Law  applicable  to  tug  boats  (informal) 3(1 

STATE  INDUSTRIAL  FARM  COLONY: 

Military  camp  on  grounds  of   (intormal) 3ii 
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state  insurance  department!  pa« 

Liability  of  companies  for  aaHjamenti  paid  in  advance 300 

STATE  LAND  BOARD: 

IBee  OnmoKB  BsmasD  to  State  Lakd  Boabd) 49] 

STATE  PRISON  COMMISSION: 

Powera  of   (infonnal) 348 

STATE  SUPERINTENDENT  OF  ELECTIONS: 

Uk  of  voting  machinea  and  paper  ballots  for  preaidential  electors 
aod  general  ticket  at  8Mne  polling  place 277 

STATE  SUPERINTENDENT  OF  PRISONS: 

Time  allowance  for  prisonera  at  liberty  under  certiflcates  of  reason- 
able doubt  (informal) 326 

Transfer  of  c<Hivicte  to  reformatoriea   (informal) 380 

STATE  SUPERINTENDENT  OF  PUBLIC  WORKS: 

Cutting  ice  npon  State  canals 31S 

Unfitness  of  lowest  bidder  to  perform  contract  (informal) 366 

STATE  TAX  DEPARTMENT: 

Erroneous  levy  of  excess  taxes,  Rensselaer  county 171 

Property  purchased  with  pension  money 230 

STORM  KING  MOUNTAIN: 

Land  for  deposit  of  highway  spoil 203 

STUDENTS: 

Vote  of  students  in  Roman  Catholic  Seminaries  (informal) 387 

SUPERVISORS: 

School  trustee  elected  supervisor  vacates  his  office 179 

Appropriations,  moneys  to  auppress  mosquito  nuiwoce  (iufonnal) . .  333 

TANNENBAUM,  L.,  STRAUSS  A  CO.: 

Application  to  annul   charter  of 4Se 

TAX  LAW: 

Sections  59,  64.     Erroneous  levy  of  excess  tax,  Rensselaer  county..    171 
Section  4.    Property  purcbased  with  peosian  money 230 

THOMPSON  PUBUC  SERVICE  COMMISSION: 

Audit  of  expenditures  of 154 

TIOGA  COUNTY: 

Change  in  date  of  town  meetings 186 

TOWN  LAW: 

Section  61.     School  trustee  elected  supervisor  vacates  bis  office 179 

Sections  40,  82.     Change  in  date  of  town  meetings 186 

Section  81.     Loas   of   residence  —  eligibility   for   office .-   406 

Section  49.    Count  of  votes  at  town  meeting 
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TOWN  SUPERINTENDENT  OF  HIOHWAYS:  nm 

Expenaes  of  ^ 191 

TRADING  STAMPS: 

Circulation  of,  u  money 2S5 

Not  cireulftt«d  fts  monejr  (infonaal) W 

TRUST  COMPANIES: 

Limitations  upon  louiB  by   (infomiBl) SH 

TUG  BOATS: 

Application  of  Eigbt-liour  Law  to  (Informal) 3U 

UNITED  STATES  COMPILBD  STATUTES  (1818): 

Naturalization  in  Hamilton  county 296 

UNITED  STATES  REVISED  STATUTES: 

Contractual  marriage  in  Japan  (informal) S£> 

VAC3CINATI0N: 

By  OBteopaths   (informal) S80 

VETERANS: 

Fair  value  of  maintenance  allowed  reteraii  State  employees  abonld 
be  included  in  pension £81 

VETO: 

Of  items  providing  contribution!  to  ninlring  fund B06 

VILLAGE  LAW: 

Section  E2.    Posting  of  notice  of  village  elections £3! 

VOTING  ilACHINES: 

Use  of,  with  pa.pn'  ballots  for  presidential  electors  and  generml  ticket 

at  same  polling  place £77 

Uee  of  more  than  one  machine   (informal) S78 

Method  of  grouping  cftndidates  (informal) SU 

Arrangement  for  1916  election  (informal) 3U 

WAR: 

Taking  of  soldiers'  and  sailors'  vote W 

WINGDALE: 

Architectural  work  on  prison  at  (informal) SW 

WORKMEN'S  COMPENSATION  LAW: 

Section  90.    Grouping  for  rating  and  dividend  purposes IW 

Sections  2,  3.    Application  to  employees  of  State  and  munic^alitie*. .  £M 
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anwy.  Sabjwt.  Addieuod  to. 

Certifleat«B  of  leasonable  doubt 

(infomul)  SaperiutendPat  of  Pritons 

Optional  dtj  gDvemment Lewis  Elmer 

Rulroad  bridges  orer  higtawayi. .  Commitsioiier  of  Highways . . , 

Hniriage  b;  sea  captain  (in- 
formal)      Qovemor  Whitman 

Qrouping  of  employers State  Industrial  Commiasion . . 

Contractual   marriage  in  Japan 

(infonnal)  Secretary  of  State 


February. 

6    Rental  of  armory Board  of  Armory  Commis^oners.  110 

8    Signing  and   execution   of   final 

agreement State  Commissioner  of  Highways  117 

8    Uilitary  funds Adjutant-Oeneral    120 

11    Highway  referendum  Mayor  of  New  York  city 123 

11     Eight-hour  Law State  Architect  tSS 

21     Mosquito  nuisance  (informal) . . .  Commissioner  of  Health 333 

29    Bonds  of  Omaha Superintendent  of  Banks 142 


1  Panama-Pacific  Gommission 

1  Thompson  legislative  committee, 

1  Kemoval  of  sheriff  (informal) . . 

8  Barge  canal  bridges  (informal) 

10  Collector  of  town  of  Lindley. . . 

14  Registration  of  architects 


State  CornptToller 146 

State  Comptroller IM 

Silas  F.  Potter....' 334 

SUte  Engineer   8S6 

Report  to  Attorney-General 406 

Frank     B.     Gilbert      [Education 

Dept.)    150 

22    Architectural  diargei  (informal)      Henry  U.  Sage  (Senate  Finance 

Committee)  344 

24    Circulation    of    trading    stamps 

(informal)   Superintendent  of  Bank 344 

ApriL 

1     Selling  liquor  on  primary  day. . .      Commisuoner  of  Excise 163 

10    Bonds  of  El  Paso Superintendent  of  Bank 160 

10    Taxes  in  KenaseU>«r  county State  Comptroller 171 

10    School  tmsteea  Frank  B.  Gilbert  (Education  De- 
partment)      179 
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Date. 

April.                    Sabjoct  Addnsaod  to.                 Pap. 

12    Bentwlaer  County    Tub«milo8iB 

Hospital    ConnniMioneT  of  Healtli ISO 

14  Supervisor  of  town  of  Albion R«part  to  Attorney -Genetal 411 

20  Horton   C^vil   Service  bill TbaddeuB  C.  Sweet    (Speaker  of 

AssembLy)     347 

27    Town  meetings  Tioga  Board  of  Supervison. . . .  1S5 

27    Vitdtatiou  of  prisons  (informal),  John  F.  Tremain   (Secretary  of 

Prison  Commission)    34S 

30    Expensea  of  town  superintendent 

of  highways  State  Comptroller 1»1 

Hay, 

15  Moving  picture  censorship Governor  Whitman 195 

16  Military     camp,     Beekman     (in' 

formal)     Adjutant -General 351 

18  Savingi      banks      trustees      (in- 

formal)          Superintendent  of  Banks 356 

19  State  sinking  fund Qoremor  Whitman    S05 

23  Highway  moneys Commissioner  of  Highways 218 

24  Purchase  or  renting  automobiles 

(informal)  State  Comptroller 356 

26    Convicts'  moneys   State  Comptroller 221 

Juw. 

9    Saratoga  Reservation  appropria- 
tion   (informal)     State  Comptroller 35S 

12  Election    of    school    trustee    (in- 

formal)      Thomas  E.  Finnegan  (BdueattMi 

Department)  3C1 

21  Judge  of  Municipal  Court  of  New 

York  city  Report  to  Attomey-Qenerml 418 

24    Pay  of  National  Guardsmen Governor  Whitman 22S 

24     Property  purchased  with  pension 

money    State  Tax  Commission 230 

29    Annual  village  elections Trustees  of  Village  of  Hempstead  £3i 

Jtiiy. 

8    Insurance     of     civil     employees 

(Workmen's  Compensation)    . .       State  Highway  Commission 234 

8     Plattsburg  Centenary    Centenary  Commisaion    23B 

13  Bonds  of  benevolent  orders   (in- 

formal)           Superintendent  of  Banks 3«2 

17  Camp  Whitman Lindsley     R.     WilUama      (State 

Health  Department)    363 

20  Highway   improvements    Commissioner  of  Highways 24J 
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Date. 
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25    Tug  bMtt  (infontutl) V.  T.  Holland  (State  Industnal 

Commiarion)     364 

31     Soldiera"  vote    Secretary  o/  State 2Bft 

31    Loweat  bidder  on  contract*  (in- 
formal)      Supennteodent  of  Public  Worka.  368 

Asfoat 

12     David  Coben   Silk   Co Report  to   Attorney-General....   427 

a3  "Depot  imitB  (informal) Cbauncey  P.  Williama 368 

24    DeugnatioD  pctitiong  (informal)      Daniel  Kent  370 

28     Ballots  of   soldiers    [informal) . .       Secretary  of  State 371 

Septembai. 

14    State    pay    of    guardsmen     (in- 
formal)           Governor  Whitman 372 

21     County  jail   site Commisiioners  of  Elections,  Cort- 
land       275 

28    Transfer     of     enrollment     (in- 
formal)          Thomas  F.  Hartigan 377 


3  Voting  machines  State  Superintendent  of  Elections  277 

4  Use  of  two  voting  madunes  (in- 

formal)   H.  C.  Midlam 378 

9     State  banks   State   Comptroller    281 

13  Premdcntial  electors   (informal].  John   K   Corwin 379 

14  Checks,  trading  stampa,  etc Superintcndeut  of  Banks 286 

14  Chief  of  police  of  Johnstown Report   to   Attorney-General,,..   430 

15  Vaccination    by    ostcopHths    (in- 

formal)      Augustus  S.  Downing  (Education 

Department)    380 

18    Fees  of  county  cleric  (informal) .  Frank  B.  Gilbert  (Education  De- 
partment)       381 

10     Spoil  lands   Commissioner  of  Highways 203 

20    Grouping    candidates    on    voting 

machines  (informal)    Secretary  of  State 383 

27    Arrangement  of  voting  machine 

columns  (informal)    Secretary  of  State 385 

31    Voting    by    seminary    students 

(informal]   Rev.  Frances  G,  Fischer 387 


1    State    building    contracts     (in- 
formal)          State  Architect  

t  innirance  (informal)      State   Silperintendoit  of  Insur- 
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2    Salary   of    difltrkt    auperint^nd- 

cnt  of  schools  (informal) ....  State  Coramisaionei  of  Education  307 

7    Transfer  of  coovicts  (iDforniBl).  State  Superintendent  of  Priaooa.  3S9 

12  Salary  increases  (informal) William  A.    On    (Secretary    to 

Governor)    381 

13  Consolidated  Film  Co Report  to  Attomey-Oenena 440 

13    Grade  crosiingi   (informal) ConuDisaioner  of  Highways 300 

13  St.    Ann's    School    of    Industry, 

Albany   Report   to   Attorney -QmeTSl 443 

14  Boxing  matches   (informal) Thomas  E.  Reeder 393 

Id    Marking  of  ballots  (informal) . .  Frederick  T.  Ockerman 390 

15  Abandoned     canal     lands      (in' 

formal)    State  Engineer  387 

18     L.  Tannenbaum,  Strauss  4  Co..  Report  to  Attorney -General 455 

m     Cutting     ice    upon    canals     (in- 
formal)      Superintendent  of  Public  Woriu.  SIS 

28     Loans   by   trust   companies    (in- 
formal)      State  Superintendent  of  Banks. .  389 
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A.                                                       Dor.  >Ji>. 

Adjutant-General,  annual   report 06 

Animal  industry,  resolution,  on  extra  aeasion 3 

Appropriation  a,  Governor's  compiUtion  of  desired  appropriations 3 

Governor's  tentative  appropriation  act 4 

requests  for   5 

Architecture,  Department  of,  annual  report 34 

Athletic  CommiHsion,  annual  report 59 

Athletic  Commission  Law,  message  from  Governor  urging  repeal 25 

Attorney-General,  annual  report    28 

Automobiles,  lights  on,  final  report  of  joint  committee  to  investigate. ...  53 


Bankg,  Superintendent  of,  annual  report  on  banks  of  deposit  and  discount  10 

annual  report  relative  to  Savings  and  I..oan  Associations,  Land  banks  41 

annual  report  rflative  to  Savings  Banks.  Trust  Companies,  etc 45 

Bedford,  New  York  Ntate  Keformatorv  for  Women,  annual  report 21 

IJiiU,  Senate,  Supplcmi'ntal  index .  .  .' 70 

Boards,  commissions  and  departments,  tee  tpedfic  name*  of. 

Boxing,  meSHage  from  Giovi'rniir  urging  repeal  of  Athletic  Commission  Law  25  ^ 

Bridge  and  Tunnel  (.'oiuraiseiun,  annua]  report 17 

Brown,   Elon   R.,   papers  by   in   re  "  The   Church   in   action  against  the 


Charities,  State  Board  of,  annual  report 36 

Cities  of  the  State,  statement  of  financial  condition 01 

Civil  practice,  simplilication  of,  report  of  joint  committee  on 03 

Civil  Service,  Senate  Committee  on,  report  on  standardization  of  public 

emiJloyroents    29 

special  report  on  pensions  and  retirement  funds '10 

Civil  Service  CommiBsion,  annual  report 40 

Claims,  Court  of,  annual  report 51 

CommisHlons  and  departments,  tee  speci^c  names  of. 

Committees,  standing,  list 0 

revised  list    18 

Commutations  granted  by  Governor,  statement  of "'0 

Craig  Colony  for  Epileptics,  annual  report 8 


Dairy  products,  report  of  joint  committee  on 

Departments,  »ee  tpeaific  names  of. 
Diseases,  malignant,  see  Malignant  diseases. 

Drugs,  narcotic,  preliminary  report  of  joint  committee  to  investigate  laws 
relating  to  


Elections,   State   Superintendent,   annual   report 4* 

Engineer  and  Surveyor,  State,  aimual  report '■' 
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